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Vision Optics Communications, the debtor and debtor in possession herein, by and 

through its counsel Goldberg, Ruge, Anwar & Cadet, L.L.P. and Azalia & Orcel, P.C. hereby (i) 

replies to the Objection of the United States to the Debtor’s Motion (the “Motion”)1 for an Order 

Authorizing the Debtor to Make An Interim Distribution to the Junior Subordinated Secured 

Noteholders (the “Objection”) and (ii) objects to the United States’ Motion for a Stay Pending 

appeal and Request for An Immediate Hearing on Motion for a Stay Pending Appeal (the “Stay 

Motion”), and in support thereof respectfully represents as follows: 

 

PRELIMINARY STATEMENT 

 The Objection lacks merit.  The United States asserts that the Motion should be denied 

because (i) “there are no extraordinary circumstances that would justify deviating from the rule 

that a distribution on pre-petition debt in a chapter 11 case should not take place except pursuant 

to a confirmed plan of reorganization,” (ii) the competing interests of the United States and the 

Junior Noteholders favors a stay of the distributions and (iii) the Debtor would not be entitled to 

the relief requested in the Motion pursuant to Bankruptcy Code § 362(d)(2).  In addition, in the 

event this Court is inclined to grant the relief requested in the Motion, the United States seeks a 

stay pending appeal. 

The United States’ arguments are wrong.  First, courts have uniformly allowed interim 

distributions to secured creditors.  Such distributions are supported where, as here, the estate has 

been liquidated and the Court has resolved competing interests to the sale proceeds.   Second, the 

                                                 

1 Capitalized terms used but not defined herein shall have the meaning ascribed to them in the 
Motion. 

 



competing interests of the Junior Noteholders and the United States do not favor a stay.  The 

United States liberally alleges that there is a great risk that it will not be able to recover money 

once it is disbursed.  The distribution, however, shall be made by the Debtor to State Street Bank 

& Trust Co. (the “Indenture Trustee”), a reputable, solvent bank, which, in turn, if it so chooses, 

shall distribute the money to the Junior Noteholders.  The estate’s obligation is satisfied by 

paying the Indenture Trustee.  Thus, there is minimal or no risk that the Indenture Trustee will 

not be around in the event the United States prevailed on its appeal.  In addition, the Junior 

Noteholders are generally large investment partnerships that are unlikely to dissipate to avoid 

suit.  Third, because this Court has made clear that the Debtor is unable to confirm a plan of 

reorganization, the Junior Noteholders would be entitled to relief from the stay.  The sales 

proceeds are not necessary to reorganization and the Debtor does not have any equity in the 

proceeds. 

Finally, the United States cannot sustain its burden for the issuance of a stay pending 

appeal and as such, the Stay Motion should be denied.  First, the United States shall not suffer 

irreparable harm as a result of distribution.  The distribution to the Junior Noteholders shall be 

made to the Indenture Trustee, a reputable, solvent banking concern.  In the event the Indenture 

Trustee distributes the proceeds to the Junior Noteholders, the United States can seek redress 

from the Indenture Trustee if it were to prevail on its appeal.  In addition, the Junior Noteholders 

are large funds that are unlikely to dissolve overnight to avoid a collection suit.  Second, the 

Junior Noteholders shall be prejudiced by the delay occasioned by a stay in that they will not be 

able to maximize their investment.  Now that the estate has been liquidated there is no reason 

why the Junior Noteholders cannot direct the Indenture Trustee to invest the funds in some 

security bearing more than 4.7% interest.  Because the Debtor is precluded from investing the 

2 



proceeds in a higher risk security, each day the estate holds the funds, the Junior Noteholders are 

prejudiced and not adequately protected.  Courts have recognized the rights of litigants to seek 

damages for injury occasioned by a stay pending appeal.  Third, the United States cannot 

establish a “substantial possibility” of success on appeal.  Because the United States’ entitlement 

to the funds at issue is dependent on its success in the IRS Adversary Proceeding, this Court 

should determine not only whether the interim distributions order would be reversed but also 

whether the IRS has a “substantial possibility” as to the IRS Adversary Proceeding.  As a 

preliminary matter, the order allowing interim distribution has a clear basis in law and fact.  

Further, as this Court has determined the terms of a confirmation order are res judicata as to all 

claims and interests treated under the governing plan.  Thus, because the United States was a 

party in interest in the previous bankruptcy who received notice of potential tax consequences of 

a subsequent plan, this Court has granted summary judgment in favor of the Debtor and the 

Indenture Trustee.  Accordingly, the United States would need to prevail in two (or a 

consolidated) appeals to have claim to the funds.  Finally, the public interest favoring finality to 

litigation weighs in favor of denying the stay.  As discussed above, there is no irreparable harm 

to the United States whereas the Junior Noteholders lose money every day.  Accordingly, the 

Stay Motion should be denied. 

BACKGROUND 

The Debtor incorporates by reference the facts set forth in the Motion as if fully set forth 

herein.  

BASIS FOR REPLY AND OBJECTION 

 The United States asserts that the Motion should be denied because (i) “there are no 

extraordinary circumstances that would justify deviating from the rule that a distribution on pre-

3 



petition debtor in a chapter 11 case should not take place except pursuant to a confirmed plan of 

reorganization,” (ii) the competing interests of the United States and the Junior Noteholders 

favors a stay of the distributions and (iii) the Debtor would not be entitled to the relief requested 

in the Motion pursuant to Bankruptcy Code § 362(d)(2).  The Objection, however, lacks merit. 

 

 
A. INTERIM DISTRUBUTION TO A SECURED CREDITOR IS PERMITTED 

OUTSIDE OF A PLAN OF REORAGNIZATION 

 
 Courts have routinely allowed interim distributions to secured creditors, particularly 

where disputes over priority to the funds has been resolved in the first instance by the court and 

despite the threat of an appeal.   Century Brass Prods., Inc. v. Colonial Bank (In re Century Brass 

Prods., Inc.), 95 B.R. 277 (D. Conn. 1989) (Cabranes, J.) (discussing that proceeds of sale were 

ordered turned over to the secured creditor with prior security interest; bankruptcy court had 

determined and district court agreed that senior secured creditor was not subject to marshalling 

thus it was entitled to sales proceeds); United States v. Valley Nat’l Bank (In re Decker), 199 

B.R. 684 (B.A.P. 9th Cir. 1996) (court affirmed distribution of sale proceeds, in part, because 

bankruptcy court properly concluded secured creditor’s interest in proceeds was superior to lien 

held by IRS); In re LMS Holding Co., 197 B.R. 915, 916-17 (Bankr. N.D. Okla. 1996) (court 

authorized distribution of all sales proceeds to undersecured creditor upon determination that 

IRS’ claim was junior to undersecured creditor); Nat’l Bank of Commerce v. McMullan (In re 

McMullan), 196 B.R. 818, 835 (Bankr. W.D. Ark. 1996), aff’d, 162 F.3d 1164 (8th Cir. 1998) 

(court directed chapter 11 trustee to sell debtor’s assets and make interim distributions according 

to Bankruptcy Code priorities); In re Ridgely Commc’ns, Inc., 139 B.R. 374 (Bankr. D. Md. 

4 



1992) (granting secured creditor’s motion to distribute sale proceeds from sale of FCC license 

despite dispute that debtor did not have property interest in FCC license); In re Vernon-Linden 

Assocs., 117 B.R. 934, 941 (Bankr. C.D. Ill. 1990) (court discussed interim payment of proceeds 

to secured creditor prior to plan confirmation); In re San Jacinto Glass Indus., Inc., 93 B.R. 934 

(Bankr. S.D. Tex. 1988) (court authorized interim distribution of sales proceeds to secured 

creditor where creditor held undisputed claim, would inevitably receive the proceeds at some 

point in the future and other creditors will still have the benefit of the chapter 11 protections; 

court denied application of marshalling doctrine in determining that secured creditor held 

undisputed claim).  See Tenn. Valley Steel Corp. v. B.T. Commercial Corp. (In re Tenn. Valley 

Steel Corp.), 186 B.R. 919 n.5 (Bankr. E.D. Tenn. 1995) (court discussed its prior order 

authorized distribution of sales proceeds to undersecured creditor); G-K Dev. Co., Inc. v. 

Broadmoor Place Invs., L.P. (In re Broadmoor Place Invs., L.P.), 157 B.R. 34, 35 (D. Kan. 1993) 

(upholding distribution of sale proceeds);  but see The Official Comm. of Equity Sec. Holders v. 

Mabey, 832 F.2d 299 (4th Cir. 1987) (court denied pre-confirmation payments to unsecured 

creditors, in part, because pending the confirmation of a plan the effect of pre-confirmation 

payments to some creditors would be disparate treatment of similarly situated creditors). 

Here, the dispute as to entitlement to the monies has been resolved by this Court in favor 

of the Indenture Trustee.  As a result of the Adversary Opinion, all objections that were or could 

have been brought to challenge the Junior Noteholders’ claims have been resolved.  This Court 

determined that the United States was barred by the res judicata effect of the Debtor’s prior 

confirmation order which clearly provided for the possibility of a post confirmation sale of 

Debtor’s property and which indicated that in the event such a sale occurred and sales proceeds 

proved inadequate, the Junior Noteholders would have priority as secured creditors over the 

5 



United States for any liability arising out of the subsequent sale.  Thus, the entitlement of the 

Junior Noteholders to the remaining proceeds is settled and distribution should be authorized. 

The United States, however, contends that absent extraordinary circumstances, a court 

should not permit a deviation from the rule that a distribution on pre-petition debt in a chapter 11 

case should not take place except pursuant to a confirmed plan of reorganization. Objection at ¶ 

7.  In addition, the United States asserts that those cases allowing interim distribution are limited 

to instances where there was no dispute as to the validity of the pre-petition claim, or a plan was 

proposed or the creditor was fully secured and denied adequate protection.2   

The cases relied upon by the United States are inapposite.  The few courts that have 

denied interim distributions to creditors have done so in the limited circumstances where there 

was an unresolved dispute as to entitlement to proceeds.  Accordingly, these courts have 

concluded that to allow interim distributions would allow a debtor to circumvent the 

requirements attendant to confirmation of a chapter 11 plan and provide little incentive for 

parties in interest to prosecute the case in an expeditious manner. In re Conroe Forge & Mfg. 

Corp., 82 B.R. 781, 785 (Bankr. W.D. Pa. 1988) (“[i]f distribution is made to creditors in a 

liquidating [c]hapter 11 before confirmation of a plan there will be little incentive for parties . . . 

to prosecute the case in an expeditious manner much less to perform the work required to issue 

and obtain approval of a disclosure statement and plan”); Rosenberg Real Estate Equity Fund Ill. 

v. Air Beds, Inc. (In re Air Beds, Inc.), 92 B.R. 419, 422 (B.A.P. 9th Cir. 1988) (by distributing 

assets prior to confirmation, “there is [a] potential for circumventing the requirements attendant 

to the confirmation of a [c]hapter 11 plan.” i.e., proposal, disclosure and confirmation of a plan).   

6 



In Conroe, for example, a secured bank sought immediate payment of proceeds from the 

sale of equipment.  In denying the distribution of the proceeds, the court held that (i) there was a 

pending adversary proceeding concerning the ownership of the funds as more than one creditor 

claimed priority, Id. at 788, (ii) the allowed claim of the bank had not been determined, Id. at 

785, (iii) because the case was only a few weeks old there was inadequate time to negotiate or 

form a plan of reorganization, Id. at 787, and (iv) a liquidating plan had been proposed which 

provided for distributions to other classes of creditors.  Id.  Thus, the court concluded that the 

funds from the sale would be required to fund, in part, a plan of reorganization. 

Similarly, in Air Beds, the court refused to allow distributions to the Internal Revenue 

Service (“IRS”).  A landlord objected to the distribution of sales proceeds to the IRS alleging a 

superior lien.  The court denied distribution to the IRS because “[it] would allow the debtor to 

circumvent the provisions of [c]hapter 11 with respect to proposal, disclosure, and confirmation 

of a plan”. Id. at 424. In addition, the court noted that there was considerable confusion over 

whether the IRS’ claims were for pre-petition or post-petition taxes.  The court noted that, in the 

event that the lien was for post-petition taxes, distribution would have allowed the IRS, a seventh 

priority claim, to be paid before a post-petition rent claim (which held first priority) in violation 

of Bankruptcy Code § 507.  Further, in the event that the case was converted to chapter 7, the 

landlord’s post-petition rent claim would have priority over the IRS’ claim for pre-petition taxes 

pursuant to § 724(b).  Thus, in light of the uncertainty concerning priority of distribution the 

court denied distribution to the IRS. 

                                                 

2 As demonstrated above, courts have regularly allowed distributions to secured creditors despite 
competing interests to the proceeds.  These courts allow distribution because the dispute has 
been decided, notwithstanding the likelihood of an appeal. 
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Here, (i) the dispute regarding entitlement to the sales proceeds has been resolved and (ii) 

there is no concern that this case will not be expeditiously prosecuted or the requirements of 

chapter 11 subverted.  As discussed above, the Adversary Opinion resolved the Junior 

Noteholders’ rights to the proceeds.  Further, the Debtor has consistently moved this case 

through Chapter 11.  Initially, the Debtor proposed a prepackaged plan of reorganization.  Once 

the Court determined that the plan could not be confirmed, the Debtor promptly moved to sell 

substantially all of its assets outside of a plan.  Promptly upon the closing of the sale, the Debtor 

proposed to pay off the senior secured creditors to prevent accrual of interest and other charges.  

On April 26, 1999, this Court issued the Adversary Opinion granting summary judgment in favor 

of the Debtor and the Indenture Trustee and against the United States.  Promptly upon that 

determination and a finding that the Junior Noteholders’ liens could not be subordinated the 

Debtor moved this Court to distribute the remaining proceeds.  The Debtor’s conduct in this case 

makes clear that the Debtor shall not languish in bankruptcy.  Further, in light of this Court’s 

denial of confirmation, it is clear that the Debtor cannot confirm a plan of reorganization.  Thus, 

because a reorganization plan cannot be proposed, there is no concern that the Debtor is 

attempting to short-circuit the claim allowance, notice and disclosure requirements of the 

Bankruptcy Code.  

 

B. THE COMPETING INTERESTS OF THE UNITED STATES AND THE JUNIOR 

NOTEHOLDERS MILITATE IN FAVOR OF INTERIM DISTRIBUTION 

 

 The United States alleges that “the competing interests of the United States and the 

Junior Noteholders balances in favor of staying distribution pending a final appeal.” Objection at 

8 



¶ 8.  The United States adds that (i) there is a great risk it will not be able to collect in the event 

the proceeds are disbursed and (ii) the pecuniary interests of the Junior Noteholders has not 

diminished since the Petition Date and they are adequately protected by their liens against the 

sale proceeds. 

These contentions are unsupported.  As discussed above, there is minimal or no risk that 

the United States, if it were to prevail on the appeal, would be unable to collect.  The distribution 

to be made by the Debtor shall be to the Indenture Trustee, a large, solvent financial institution.  

Further, in the event the Indenture Trustee thereafter disburses the proceeds to Noteholders, it is 

likely that the Indenture Trustee would require indemnity from the Junior Noteholders if 

disgorgement is sought.  In any event, the Noteholders are typically large sophisticated 

institutions, which are unlikely to dissolve to avoid suit.  Moreover, the Junior Noteholders are 

prejudiced by a denial of the Motion.  In the event the proceeds were turned over to the Junior 

Noteholders, they would invest in a security with an interest rate higher than 4.7%.  Because the 

Debtor is unable to confirm a plan and the distribution to the Junior Noteholders is inevitable, 

there is no way to adequately protect the interests of the Noteholders absent prompt turnover of 

the proceeds.   

Also, denial of distribution is tantamount to granting a stay pending appeal without 

requiring the United States to prove the elements necessary to granting of a stay.  Although the 

United States is not required to post security when it seeks a stay, if a stay is granted the Debtor 

and the Indenture Trustee shall seek damages against the United States occasioned by the stay. 

[cites] 

It is well-established that “the reason for requiring a bond is to secure the prevailing party 

against any loss that might be sustained as a result of an ineffectual appeal.” 9 Collier on 
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Bankruptcy ¶ 8005.07(2) (1993); see also In re Theatre Holding Corp., 22 B.R. 884, 885 (Bankr. 

S.D.N.Y. 1982). The “[loss that] might be sustained” id., must be “compensable damages 

[which] are those which are shown to be the ‘natural and proximate’ result of the stay.” Id. at 

885-86 (citations omitted); see also Plachter v. United States (In re Platcher), 1997 U.S. DIST. 

LEXIS 12856 *7 (S.D. Fla. July 28, 1997) (debtor required to post bond for damages suffered by 

the Internal Revenue Service as a result of the issuance of the stay); Hartigan v. Pine Lake Vill. 

Apartment Co. (In re Pine Lake Vill. Apartment Co.), 21 B.R. 395, 397 (Bankr. S.D.N.Y. 1982) 

(a bond was necessary to protect a secured creditor against any decline in value that the 

collateral could suffer if the automatic stay was in effect because, absent the stay pending appeal, 

the creditor could foreclose, thus preventing any further loss in the value of the security).   

Here, there is no way adequately to protect the Junior Noteholders absent immediate 

turnover of the sale proceeds.  The denial of distribution, which in turn acts as a stay pending 

conclusion of the appeal of the IRS Adversary Proceeding, denies the Junior Noteholders the 

opportunity to invest the sale proceeds elsewhere, thereby preventing them from maximizing 

their return.  Because the Junior Noteholders would be entitled to seek damages from the United 

States as a result of an ineffectual appeal, the only way to protect adequately and eliminate these 

damages is to allow interim distribution. 

 

C. THE REMAINING PROCEEDS ARE NOT NECESSARY TO AN EFFECTIVE 

REORGANIZATION AND SHOULD BE DISTRBUTED 

 
The United States contends that in a liquidating case all sale proceeds are necessary to 

fund an effective reorganization.  Objection at ¶ 9.  The United States, however, is incorrect.   

10 



Pursuant to Bankr. Code § 362(d)(2), a secured creditor is entitled to relief from the 

automatic stay if (i) the debtor has no equity in the property at issue, and (ii) the property is not 

necessary for an effective reorganization. 11 U.S.C. § 362(d)(2). Although the party seeking 

relief from the automatic stay bears the burden of proving that the debtor has no equity in the 

subject property, the debtor has the burden of proving that the property is necessary for an 

effective reorganization.  See 11 U.S.C. § 362(g). See also In re Diplomat Elecs. Corp., 82 B.R. 

688, 691-92 (Bankr. S.D.N.Y. 1988). If a court determines that the debtor lacks any equity in the 

property sought to be foreclosed and has no need for the property to reorganize effectively, the 

automatic stay must be lifted.  See In re Kleinman, 156 B.R. 131, 136 (Bankr. S.D.N.Y. 1993); 

In re Diplomat Elecs. Corp., 82 B.R. at 692. 

It is routinely held that when liens on the property exceed its value, there is no equity in 

the property, and thus the first prong of § 362(d)(2) to lift the automatic stay is satisfied.  If the 

debt is greater than or equal to the value of the collateral, the stay may be properly lifted.  Estate 

Constr. Co. v. Miller & Smith Holding Co., 14 F.3d 213, 219 (4th Cir. 1994);  See, e.g., In re 

Garsal Realty, Inc., 98 B.R. 140, 155 (Bankr. N.D.N.Y. 1989);  In re Diplomat Elecs. Corp., 82 

B.R. at 693;  In re Roxrun Estates, Inc., 74 B.R. 997, 1002 (Bankr. S.D.N.Y. 1987);  In re 

Neutgens, 87 B.R. 128 (Bankr. D. Mont. 1987).  S. REP. NO.  95-989 at 5 (1978), as reprinted in 

1978 U.S.C.C.A.N. 5787, 5791. 

As explained by the Supreme Court, a debtor confronted with a request to lift the 

automatic stay under Bankr. Code § 362(d)(2) is required to demonstrate that the property at 

issue "is essential for an effective reorganization that is in prospect" and "that there must be a 

'reasonable possibility of a successful reorganization within a reasonable time'." United Sav. 

Ass’n v. Timbers of lnwood Forest Assocs., Ltd., 484 U.S. 365, 376 (1988) (citation omitted).  
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Once a court determines that a plan cannot be confirmed as a matter of law, the stay must be 

lifted.  One Times Square Assocs. Ltd. P’ship v. Banque Nationale De Paris (In re One Times 

Square Assocs. Ltd. P’ship), 165 B.R. 773, 774 (S.D.N.Y.), aff’d, 41 F.3d 1502 (2d Cir. 1994);  

John Hancock Mut. Life Ins. Co. v. Route 37 Bus Park Assocs., 987 F.2d 154 (3d Cir. 1993) 

(undersecured creditor appealed bankruptcy court’s refusal to lift stay barring foreclosure. The 

Third Circuit reversed finding that the debtor’s plan was unconformable and the stay should have 

been lifted).  If a debtor cannot show that reorganization is possible, that debtor cannot show that 

the property is necessary for an effective reorganization.  In re 1567 Broadway Ownership 

Assocs., 202 B.R. 549, 554 (Bankr. S.D.N.Y. 1996) 

Here, there is no dispute that the liens of the Junior Noteholders exceed the value of its 

collateral.  Thus, the Debtor has no equity in the sale proceeds.  In addition, the administrative 

expense liability owed to the United States precludes confirmation.  Thus, there is no possibility 

of a confirmable plan.  Accordingly, the sales proceeds are not necessary to an effective 

reorganization.  The Indenture Trustee has demanded relief from the stay and the Debtor 

believes such relief is warranted.  The net effect of lifting the stay would be a turnover of the 

proceeds to the Indenture Trustee.  Accordingly, interim distribution is warranted. 

 

D.      THE UNITED STATES’ MOTION FOR A STAY PENDING APPEAL SHOULD     

           BE DENIED 

 
The United States asserts that in the event this Court allows interim distribution to the 

Junior Noteholders, this Court should grant a stay pending appeal.  The United States, however, 

cannot sustain its burden. 

The Court of Appeals for the Second Circuit has set forth the factors for a stay pending 

appeal, as follows: 
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(1) whether the movant will suffer irreparable injury absent a stay, 
(2) whether a party will suffer substantial injury if a stay is issued, 
(3) whether the movant has demonstrated “a substantial possibility, 
although less than likelihood, of success” on appeal, and (4) the 
public interests that may be affected. 
 

Hirschfeld v. Bd. of Elections, 984 F.2d 35, 39 (2d Cir. 1993) (citation omitted); Country Squire 

Assocs., L.P. v. Rochester Cmty. Sav. Bank (In re Country Squire Assocs., L.P.), 203 B.R. 182, 

183 (2d Cir. B.A.P. 1996).  Each factor need not be given equal weight but rather should be used 

as guides.  In re City of Bridgeport, 132 B.R. 81 (Bankr. D. Conn. 1991).  The proponent of the 

stay, however, must satisfy all four requirements. In re 1567 Broadway Ownership Assocs., 202 

B.R. 549, 557 (S.D.N.Y. 1996); In re Leibinger-Roberts, Inc., 92 B.R. 570 (E.D.N.Y. 1988). 

 

 1. Irreparable Injury 

A showing of probable irreparable harm is the principal prerequisite for the issuance of a 

stay.  Under that test, the moving party must demonstrate that such injury is likely before the 

other requirements will be considered.  In re City of Bridgeport, 132 B.R. 81 (Bankr. D. Conn. 

1991) (denying stay because debtor failed to prove irreparable injury); Reuters Ltd. v. United 

Press Int’l, Inc., 903 F.2d 904, 907 (2d Cir. 1990); Bell & Howell: Mamiya Co. v. Masel Supply 

Co. Corp., 719 F.2d 42, 45 (2d Cir. 1983).  The moving party is required to show that injury is 

imminent, not remote or speculative.  Reuters Ltd., 903 F.2d at 907; Tucker Anthony Realty 

Corp. v. Schlesinger, 888 F.2d 969, 975 (2d Cir. 1989).  Further, the Court of Appeals for the 

Second Circuit has held that a party seeking injunction relief must prove that the alleged injury 

“is not capable of being fully remedied by money damages.”  Nat’l Ass’n for Advancement of 

Colored People, Inc. v. Town of East Haven, 70 F.3d 219, 224 (2d Cir. 1995) (citing Tucker 

Anthony Realty Corp. v. Schlesinger, 888 F.2d 969, 975 (2d Cir. 1989); Bateman v. Grover (In 

13 



re Berg), 45 B.R. 899 (B.A.P. 9th Cir. 1984) (award of damages could remedy injury).  Where 

the order appealed involves the distribution of funds and the party who received the funds is a 

party to the appeal, the injury is not irreparable because the appellate court has the power to 

fashion effective relief by requiring the secured party to repay the funds.  United States v. Valley 

Nat’l Bank (In re Decker), 199 B.R. 684, 687 (9th Cir. B.A.P. 1996); Spirtos v. Moreno (In re 

Spirtos), 992 F.2d 1004, 1006-07 (9th Cir. 1993).   

Here, the United States shall not suffer irreparable harm as a result of interim 

distribution.  The distribution to the Junior Noteholders shall be made to the Indenture Trustee, a 

reputable, financially solvent banking concern.  In the event the Indenture Trustee distributes the 

proceeds to the Junior Noteholders, the United States can seek redress from the Indenture 

Trustee if it were to prevail on its appeal.  In any event, the United States can collect from the 

Junior Noteholders, which are large funds that are unlikely to dissolve to avoid suit.  Thus, any 

injury can be remedied by money damages against both the Indenture Trustee and the Junior 

Noteholders. 

 

2. Substantial Injury 

As to the second factor, this Court held in In re Hutter, 221 B.R. 648, 651 (Bankr. D. 

Conn. 1998), aff’d, 2001 WL 34778750 (D. Conn. Apr. 04, 2001), in denying a stay pending 

appeal that, “creditors holding allowed claims of this bankruptcy estate will suffer a substantial 

injury if a stay is issued,” id. as significant secured, taxing and unsecured creditors had not been 

paid for many years. 

Here, the Junior Noteholders shall suffer substantial injury.  The Junior Noteholders shall 

be prejudiced by the delay occasioned by a stay in that they will not be able to maximize their 
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investment.  Now that the estate has been liquidated there is no reason why the Junior 

Noteholders cannot direct the Indenture Trustee to invest the funds in some security bearing 

more than 4.7% interest.  Because the Debtor is precluded from investing in a higher risk 

security, each day the estate holds the funds, the Junior Noteholders are prejudiced and 

substantially injured.   Further, the Junior Noteholders have waited 8 months for any distribution. 

 

3. Substantial possibility of success 

As to the third factor, the Hirschfeld test requires that the movant demonstrate a 

“substantial possibility” of success on appeal.  Although those words have not been specifically 

defined in this circuit, see Nostas Associates v. Costich (In re Klien Sleep Products, Inc.), No. 93 

CIV 7599 (CSH), 1994 WL 652459, at *1 (S.D.N.Y. Nov. 18, 1994), rev’d, 78 F.3d 18 (2d Cir. 

1996), Hirschfeld chose to eliminate the more onerous requirement of “likelihood of success on 

appeal.”  Hirschfeld, supra, 984 F.2d at 39.  The result is that movant must show that there is 

more than a mere possibility of a successful appeal.  Hirschfeld prescribes an intermediate level 

between possible and probable which is intended to eliminate frivolous appeals.  Country Squire 

Assocs., L.P., 203 B.R. at 183 n.1-84. 

Courts within this circuit have held that the failure to demonstrate a substantial 

possibility of success on the merits requires denial of a motion seeking a stay pending appeal.  

FFG-NH Vehicle Funding Corp. v. Holtmeyer (In re Holtmeyer), 229 B.R. 579, 581 (E.D.N.Y. 

1999) (the single most important factor is success on the merits; court applied lesser standard of 

“serious question[s] going to the merits.”)  T.R. Acquisition Corp. v. Marx Realty & 

Improvement Co., Inc. (In re T.R. Acquisition Corp.), 208 B.R. 635, 637 (S.D.N.Y. 1997); In re 

1567 Broadway Ownership Assocs., 202 B.R. 549, 553 (S.D.N.Y. 1996); In re Crosswinds 
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Assocs., No. 96 CIV. 4572, 1996 WL 350695, at *1 (S.D.N.Y. June 25, 1996).  (Further, when 

an appeal lacks merit, a stay should be denied.)  See generally In re Hutter, 221 B.R. at 651. 

A bankruptcy court’s findings of fact are reviewed by an appellate court under a “clearly 

erroneous” standard, while the bankruptcy court’s conclusions of law are reviewed de novo.  See 

Shugrue v. Air Line Pilots Ass’n, Int’l (In re Ionosphere clubs, Inc.), 922 F.2d 984, 988 (2d Cir. 

1990); see also Crosswinds Assocs., 1996 WL 350695 at *1. 

Case law clearly supports the proposition that the provisions of a confirmed plan of 

reorganization are binding upon creditors under principles of res judicata, even where the 

provisions are beyond the jurisdiction of the bankruptcy court.  See, e.g., Stoll v. Gottlieb, 305 

U.S. 165, 171-72 (1938) (barring creditor from  suing on guaranty because bankruptcy court’s 

contested jurisdiction was irrelevant to the application of res judicata doctrine; creditor neither 

raised the issue of the bankruptcy court’s jurisdiction nor objected to the offending plan 

provision at the confirmation hearing); Republic Supply Co. v. Shoaf, 815 F.2d 1046, 1053 (5th 

Cir. 1987) (applying the doctrine of res judicata, the Fifth Circuit found that an improper release 

of a non-debtor third party was binding on a creditor notwithstanding the fact that the bankruptcy 

court lacked subject matter jurisdiction to release a nondebtor via plan confirmation); Fed. 

Deposit Ins. Corp. v. O’Donnell, 136 B.R. 585, 587 (D.D.C. 1991) (barring FDIC from 

subsequently attacking jurisdiction in the district court because of FDIC’s failure to raise 

jurisdictional objection during confirmation hearing; thus, FDIC was precluded from enforcing 

its guaranty because the discharge of a non-debtor’s guaranty under the confirmed plan was 

given res judicata effect regardless of whether the discharge exceeded statutory authority); see 

also In re Szostek, 886 F.3d 1405, 1413 (3d Cir. 1989) (recognizing the propriety of Shoaf and 

applying res judicata principles to a chapter 13 plan).  Cf. e.g., Sun Fin. Co., Inc. v. Howard (In 
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re Howard), 972 F.2d 639, 641 (5th Cir. 1992) (limiting the res judicata effect of Shoaf by 

stating, in dictum, that Shoaf “stands for the proposition that a confirmed . . . plan is res judicata 

as to all parties who participate in the confirmation process”) (emphasis in original); but see 

Union Carbide Corp. v. Newboles, 686 F.2d 593, 595 (7th Cir. 1982) (not barring a creditor from 

suing a non-debtor on an obligation purportedly released under a debtor’s confirmed 

reorganization plan).  See Margaret Gladman video deposition at 00:10:36:12 - 00:10:36:54

The United States cannot establish a “substantial possibility” of success on appeal.  

Because the United States’ entitlement to the funds at issue is dependent on its success in the 

IRS Adversary Proceeding, this Court should determine not only whether the interim distribution 

order would be reversed but also whether the IRS has a “substantial possibility” of success as to 

the IRS Adversary Proceeding.  Qwest Exh. 538 (Demonstrative Exhibit).  The order allowing 

has a clear basis in law and fact.  Further, as this Court has determined, courts have uniformly 

held that the terms of a confirmation order are res judicata as to all claims and interests treated 

under the governing plan.  Thus, because the United States was a party in interest in the previous 

bankruptcy, this Court has granted summary judgment in favor of the Debtor and the Indenture 

Trustee.  Accordingly, the United States would need to prevail in two (or a consolidated) appeals 

to have claim to the funds.  Because of the overwhelming case law supporting the Adversary 

Opinion and the interim distribution, the United States cannot sustain its “substantial possibility” 

burden.  See Timeline of Events (Flash Animation) 

4. Public interests.   

 As to the final factor, courts have regularly denied stays pending appeal where no public 

policy would be negatively impacted.  See generally  P.Transmision  (Animated Exhibit File)

S.D.N.Y. 1992) (public policy would not be served by granting stay); In re Beswick, 98 B.R. 
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904, 907 (N.D. Ill. 1989) (“there appears to be no harm to any recognized public interest if the 

stay is not issued.”).  Further, public policy favors finality in litigation.  In re Liggett, 118 B.R. 

219, 223 (Bankr. S.D.N.Y. 1990). 

 Here, the United States posits that the public interest would be served by a stay because it 

would insure that funds are available if it were to prevail on the appeal.  The United States, 

however, ignores that if it is ultimately successful on appeal it can seek damages from the 

Indenture Trustee and the Junior Noteholders.  Further, because the Adversary Opinion has 

resolved entitlement to the proceeds, the public policy favoring finality in litigation would be 

served by denying the stay pending appeal. Thus, the public interest factor weighs in favor of 

denying the stay.  As discussed above, there is no irreparable harm to the United States whereas 

the Junior Noteholders lose money every day. 

 Accordingly, because the United States cannot sustain its burden for the issuance of a 

stay pending appeal the Stay Motion should be denied.   
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CONCLUSION 

WHEREFORE, the Debtor respectfully requests that the Court (a) grant the Motion and 

authorize the Debtor to distribute the remaining proceeds to the Junior Noteholders, (b) deny the 

United States’ Motion for a stay pending appeal and (c) grant such other and further relief as this 

Court may deem just and proper.  

 

 

Dated:  New York, New York 

 February 14, 1999 

     AZALIA & ORCEL, P.C.  

 
 
     By:        

       Cary Grant 
58 Clifton Avenue 
Bridgehampton, Connecticut 06605 
(203) 638-4234 
 
 
GOLDBERG, RUGE, ANWAR & CADET, L.L.P. 
 
Danielle R. Gold 
59 Madsen Avenue 
Brooklyn, New York 10022 
(718) 827-4950 
 
Co-Counsel to the Debtor 
and Debtor-in-Possession 
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 11 U.S.C.A. §  362  
 
 


Effective: [See Notes] 
 
UNITED STATES CODE ANNOTATED  
TITLE 11. BANKRUPTCY  
CHAPTER 3--CASE ADMINISTRATION  
SUBCHAPTER IV--ADMINISTRATIVE POWERS 


§  362. Automatic stay 
 
 (a) Except as provided in subsection (b) of this section, a petition filed under section 301, 302, or 303 of this title, or 
an application filed under section 5(a)(3) of the Securities Investor Protection Act of 1970, operates as a stay, 
applicable to all entities, of-- 
 


(1) the commencement or continuation, including the issuance or employment of process, of a judicial, 
administrative, or other action or proceeding against the debtor that was or could have been commenced before 
the commencement of the case under this title, or to recover a claim against the debtor that arose before the 
commencement of the case under this title; 


 
(2) the enforcement, against the debtor or against property of the estate, of a judgment obtained before the 
commencement of the case under this title; 


 
(3) any act to obtain possession of property of the estate or of property from the estate or to exercise control over 
property of the estate; 


 
(4) any act to create, perfect, or enforce any lien against property of the estate; 


 
(5) any act to create, perfect, or enforce against property of the debtor any lien to the extent that such lien secures 
a claim that arose before the commencement of the case under this title; 


 
(6) any act to collect, assess, or recover a claim against the debtor that arose before the commencement of the case 
under this title; 


 
(7) the setoff of any debt owing to the debtor that arose before the commencement of the case under this title 
against any claim against the debtor;  and 


 
(8) the commencement or continuation of a proceeding before the United States Tax Court concerning a corporate 
debtor's tax liability for a taxable period the bankruptcy court may determine or concerning the tax liability of a 
debtor who is an individual for a taxable period ending before the date of the order for relief under this title. 


 
(b) The filing of a petition under section 301, 302, or 303 of this title, or of an application under section 5(a)(3) of 
the Securities Investor Protection Act of 1970, does not operate as a stay-- 
 


(1) under subsection (a) of this section, of the commencement or continuation of a criminal action or proceeding 
against the debtor; 


 
(2) under subsection (a)-- 


 
(A) of the commencement or continuation of a civil action or proceeding-- 


 
(i) for the establishment of paternity; 


 
(ii) for the establishment or modification of an order for domestic support obligations; 
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 11 U.S.C.A. §  362  
 
 


(iii) concerning child custody or visitation; 
 


(iv) for the dissolution of a marriage, except to the extent that such proceeding seeks to determine the division 
of property that is property of the estate;  or 


 
(v) regarding domestic violence; 


 
(B) of the collection of a domestic support obligation from property that is not property of the estate; 


 
(C) with respect to the withholding of income that is property of the estate or property of the debtor for payment 
of a domestic support obligation under a judicial or administrative order or a statute; 


 
(D) of the withholding, suspension, or restriction of a driver's license, a professional or occupational license, or 
a recreational license, under State law, as specified in section 466(a)(16) of the Social Security Act; 


 
(E) of the reporting of overdue support owed by a parent to any consumer reporting agency as specified in 
section 466(a)(7) of the Social Security Act; 


 
(F) of the interception of a tax refund, as specified in sections 464 and  466(a)(3) of the Social Security Act or 
under an analogous State law;  or 


 
(G) of the enforcement of a medical obligation, as specified under title IV of the Social Security Act; 


 
(3) under subsection (a) of this section, of any act to perfect, or to maintain or continue the perfection of, an 
interest in property to the extent that the trustee's rights and powers are subject to such perfection under section 
546(b) of this title or to the extent that such act is accomplished within the period provided under section 
547(e)(2)(A) of this title; 


 
(4) under paragraph (1), (2), (3), or (6) of subsection (a) of this section, of the commencement or continuation of 
an action or proceeding by a governmental unit or any organization exercising authority under the Convention on 
the Prohibition of the Development, Production, Stockpiling and Use of Chemical Weapons and on Their 
Destruction, opened for signature on January 13, 1993, to enforce such governmental unit's or organization's 
police and regulatory power, including the enforcement of a judgment other than a money judgment, obtained in 
an action or proceeding by the governmental unit to enforce such governmental unit's or organization's police or 
regulatory power; 


 
[(5) Repealed.  Pub.L. 105-277, Div. I, Title VI, §  603(1), Oct. 21, 1998, 112 Stat. 2681-886] 


 
(6) under subsection (a) of this section, of the setoff by a commodity broker, forward contract merchant, 
stockbroker, financial institution, financial participant, or securities clearing agency of any mutual debt and claim 
under or in connection with commodity contracts, as defined in section 761 of this title, forward contracts, or 
securities contracts, as defined in section 741 of this title, that constitutes the setoff of a claim against the debtor 
for a margin payment, as defined in section 101, 741, or 761 of this title, or settlement payment, as defined in 
section 101 or 741 of this title, arising out of commodity contracts, forward contracts, or securities contracts 
against cash, securities, or other property held by, pledged to, under the control of, or due from such commodity 
broker, forward contract merchant, stockbroker, financial institution, financial participant, or securities clearing 
agency to margin, guarantee, secure, or settle commodity contracts, forward contracts, or securities contracts; 


 
(7) under subsection (a) of this section, of the setoff by a repo participant or financial participant, of any mutual 
debt and claim under or in connection with repurchase agreements that constitutes the setoff of a claim against the 
debtor for a margin payment, as defined in section 741 or 761 of this title, or settlement payment, as defined in 
section 741 of this title, arising out of repurchase agreements against cash, securities, or other property held by, 
pledged to, under the control of, or due from such repo participant or financial participant to margin, guarantee, 
secure or settle repurchase agreements; 
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(8) under subsection (a) of this section, of the commencement of any action by the Secretary of Housing and 
Urban Development to foreclose a mortgage or deed of trust in any case in which the mortgage or deed of trust 
held by the Secretary is insured or was formerly insured under the National Housing Act and covers property, or 
combinations of property, consisting of five or more living units; 


 
(9) under subsection (a), of-- 


 
(A) an audit by a governmental unit to determine tax liability; 


 
(B) the issuance to the debtor by a governmental unit of a notice of tax deficiency; 


 
(C) a demand for tax returns;  or 


 
(D) the making of an assessment for any tax and issuance of a notice and demand for payment of such an 
assessment (but any tax lien that would otherwise attach to property of the estate by reason of such an 
assessment shall not take effect unless such tax is a debt of the debtor that will not be discharged in the case and 
such property or its proceeds are transferred out of the estate to, or otherwise revested in, the debtor). 


 
(10) under subsection (a) of this section, of any act by a lessor to the debtor under a lease of nonresidential real 
property that has terminated by the expiration of the stated term of the lease before the commencement of or 
during a case under this title to obtain possession of such property; 


 
(11) under subsection (a) of this section, of the presentment of a negotiable instrument and the giving of notice of 
and protesting dishonor of such an instrument; 


 
(12) under subsection (a) of this section, after the date which is 90 days after the filing of such petition, of the 
commencement or continuation, and conclusion to the entry of final judgment, of an action which involves a 
debtor subject to reorganization pursuant to chapter 11 of this title and which was brought by the Secretary of 
Transportation under section 31325 of title 46 (including distribution of any proceeds of sale) to foreclose a 
preferred ship or fleet mortgage, or a security interest in or relating to a vessel or vessel under construction, held 
by the Secretary of Transportation under section 207 or title XI of the Merchant Marine Act, 1936, or under 
applicable State law; 


 
(13) under subsection (a) of this section, after the date which is 90 days after the filing of such petition, of the 
commencement or continuation, and conclusion to the entry of final judgment, of an action which involves a 
debtor subject to reorganization pursuant to chapter 11 of this title and which was brought by the Secretary of 
Commerce under section 31325 of title 46 (including distribution of any proceeds of sale) to foreclose a preferred 
ship or fleet mortgage in a vessel or a mortgage, deed of trust, or other security interest in a fishing facility held by 
the Secretary of Commerce under section 207 or title XI of the Merchant Marine Act, 1936; 


 
(14) under subsection (a) of this section, of any action by an accrediting agency regarding the accreditation status 
of the debtor as an educational institution; 


 
(15) under subsection (a) of this section, of any action by a State licensing body regarding the licensure of the 
debtor as an educational institution; 


 
(16) under subsection (a) of this section, of any action by a guaranty agency, as defined in section 435(j) of the 
Higher Education Act of 1965 or the Secretary of Education regarding the eligibility of the debtor to participate in 
programs authorized under such Act; 


 
(17) under subsection (a), of the setoff by a swap participant or financial participant of a mutual debt and claim 
under or in connection with one or more swap agreements that constitutes the setoff of a claim against the debtor 
for any payment or other transfer of property due from the debtor under or in connection with any swap agreement 
against any payment due to the debtor from the swap participant or financial participant under or in connection 
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with any swap agreement or against cash, securities, or other property held by, pledged to, under the control of, or 
due from such swap participant or financial participant to margin, guarantee, secure, or settle any swap agreement; 


 
(18) under subsection (a) of the creation or perfection of a statutory lien for an ad valorem property tax, or a 
special tax or special assessment on real property whether or not ad valorem, imposed by a governmental unit, if 
such tax or assessment comes due after the date of the filing of the petition; 


 
(19) under subsection (a), of withholding of income from a debtor's wages and collection of amounts withheld, 
under the debtor's agreement authorizing that withholding and collection for the benefit of a pension, profit-
sharing, stock bonus, or other plan established under section 401, 403, 408, 408A, 414, 457, or 501(c) of the 
Internal Revenue Code of 1986, that is sponsored by the employer of the debtor, or an affiliate, successor, or 
predecessor of such employer-- 


 
(A) to the extent that the amounts withheld and collected are used solely for payments relating to a loan from a 
plan under section 408(b)(1) of the Employee Retirement Income Security Act of 1974 or is subject to section 
72(p) of the Internal Revenue Code of 1986;  or 


 
(B) a loan from a thrift savings plan permitted under subchapter III of chapter 84 of title 5, that satisfies the 
requirements of section 8433(g) of such title; 


 
but nothing in this paragraph may be construed to provide that any loan made under a governmental plan under 
section 414(d), or a contract or account under section 403(b), of the Internal Revenue Code of 1986 constitutes 
a claim or a debt under this title; 


 
(20) under subsection (a), of any act to enforce any lien against or security interest in real property following entry 
of the order under subsection (d)(4) as to such real property in any prior case under this title, for a period of 2 
years after the date of the entry of such an order, except that the debtor, in a subsequent case under this title, may 
move for relief from such order based upon changed circumstances or for other good cause shown, after notice 
and a hearing; 


 
(21) under subsection (a), of any act to enforce any lien against or security interest in real property-- 


 
(A) if the debtor is ineligible under section 109(g) to be a debtor in a case under this title;  or 


 
(B) if the case under this title was filed in violation of a bankruptcy court order in a prior case under this title 
prohibiting the debtor from being a debtor in another case under this title; 


 
(22) subject to subsection (l), under subsection (a)(3), of the continuation of any eviction, unlawful detainer 
action, or similar proceeding by a lessor against a debtor involving residential property in which the debtor resides 
as a tenant under a lease or rental agreement and with respect to which the lessor has obtained before the date of 
the filing of the bankruptcy petition, a judgment for possession of such property against the debtor; 


 
(23) subject to subsection (m), under subsection (a)(3), of an eviction action that seeks possession of the 
residential property in which the debtor resides as a tenant under a lease or rental agreement based on 
endangerment of such property or the illegal use of controlled substances on such property, but only if the lessor 
files with the court, and serves upon the debtor, a certification under penalty of perjury that such an eviction 
action has been filed, or that the debtor, during the 30-day period preceding the date of the filing of the 
certification, has endangered property or illegally used or allowed to be used a controlled substance on the 
property; 


 
(24) under subsection (a), of any transfer that is not avoidable under  section 544 and that is not avoidable under 
section 549; 


 
(25) under subsection (a), of-- 
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(A) the commencement or continuation of an investigation or action by a securities self regulatory organization 
to enforce such organization's regulatory power; 


 
(B) the enforcement of an order or decision, other than for monetary sanctions, obtained in an action by such 
securities self regulatory organization to enforce such organization's regulatory power;  or 


 
(C) any act taken by such securities self regulatory organization to delist, delete, or refuse to permit quotation of 
any stock that does not meet applicable regulatory requirements; 


 
(26) under subsection (a), of the setoff under applicable nonbankruptcy law of an income tax refund, by a 
governmental unit, with respect to a taxable period that ended before the date of the order for relief against an 
income tax liability for a taxable period that also ended before the date of the order for relief, except that in any 
case in which the setoff of an income tax refund is not permitted under applicable nonbankruptcy law because of a 
pending action to determine the amount or legality of a tax liability, the governmental unit may hold the refund 
pending the resolution of the action, unless the court, on the motion of the trustee and after notice and a hearing, 
grants the taxing authority adequate protection (within the meaning of section 361) for the secured claim of such 
authority in the setoff under section 506(a); 


 
(27) under subsection (a), of the setoff by a master netting agreement participant of a mutual debt and claim under 
or in connection with one or more master netting agreements or any contract or agreement subject to such 
agreements that constitutes the setoff of a claim against the debtor for any payment or other transfer of property 
due from the debtor under or in connection with such agreements or any contract or agreement subject to such 
agreements against any payment due to the debtor from such master netting agreement participant under or in 
connection with such agreements or any contract or agreement subject to such agreements or against cash, 
securities, or other property held by, pledged to, under the control of, or due from such master netting agreement 
participant to margin, guarantee, secure, or settle such agreements or any contract or agreement subject to such 
agreements, to the extent that such participant is eligible to exercise such offset rights under paragraph (6), (7), or 
(17) for each individual contract covered by the master netting agreement in issue;  and 


 
(28) under subsection (a), of the exclusion by the Secretary of Health and Human Services of the debtor from 
participation in the medicare program or any other Federal health care program (as defined in section 1128B(f) of 
the Social Security Act pursuant to title XI or XVIII of such Act). 


 
The provisions of paragraphs (12) and (13) of this subsection shall apply with respect to any such petition filed on or 
before December 31, 1989. 
 
(c) Except as provided in subsections (d), (e), (f), and (h) of this section-- 
 


(1) the stay of an act against property of the estate under subsection (a) of this section continues until such 
property is no longer property of the estate; 


 
(2) the stay of any other act under subsection (a) of this section continues until the earliest of-- 


 
(A) the time the case is closed; 


 
(B) the time the case is dismissed;  or 


 
(C) if the case is a case under chapter 7 of this title concerning an individual or a case under chapter 9, 11, 12, 
or 13 of this title, the time a discharge is granted or denied; 


 
(3) if a single or joint case is filed by or against debtor who is an individual in a case under chapter 7, 11, or 13, 
and if a single or joint case of the debtor was pending within the preceding 1-year period but was dismissed, other 
than a case refiled under a chapter other than chapter 7 after dismissal under section 707(b)-- 


 
(A) the stay under subsection (a) with respect to any action taken with respect to a debt or property securing 
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such debt or with respect to any lease shall terminate with respect to the debtor on the 30th day after the filing 
of the later case; 


 
(B) on the motion of a party in interest for continuation of the automatic stay and upon notice and a hearing, the 
court may extend the stay in particular cases as to any or all creditors (subject to such conditions or limitations 
as the court may then impose) after notice and a hearing completed before the expiration of the 30-day period 
only if the party in interest demonstrates that the filing of the later case is in good faith as to the creditors to be 
stayed;  and 


 
(C) for purposes of subparagraph (B), a case is presumptively filed not in good faith (but such presumption may 
be rebutted by clear and convincing evidence to the contrary)-- 


 
(i) as to all creditors, if-- 


 
(I) more than 1 previous case under any of chapters 7, 11, and 13 in which the individual was a debtor was 
pending within the preceding 1-year period; 


 
(II) a previous case under any of chapters 7, 11, and 13 in which the individual was a debtor was dismissed 
within such 1-year period, after the debtor failed to-- 


 
(aa) file or amend the petition or other documents as required by this title or the court without substantial 
excuse (but mere inadvertence or negligence shall not be a substantial excuse unless the dismissal was 
caused by the negligence of the debtor's attorney); 


 
(bb) provide adequate protection as ordered by the court;  or 


 
(cc) perform the terms of a plan confirmed by the court;  or 


 
(III) there has not been a substantial change in the financial or personal affairs of the debtor since the 
dismissal of the next most previous case under chapter 7, 11, or 13 or any other reason to conclude that the 
later case will be concluded-- 


 
(aa) if a case under chapter 7, with a discharge;  or 


 
(bb) if a case under chapter 11 or 13, with a confirmed plan that will be fully performed;  and 


 
(ii) as to any creditor that commenced an action under subsection (d) in a previous case in which the 
individual was a debtor if, as of the date of dismissal of such case, that action was still pending or had been 
resolved by terminating, conditioning, or limiting the stay as to actions of such creditor;  and 


 
(4)(A)(i) if a single or joint case is filed by or against a debtor who is an individual under this title, and if 2 or 
more single or joint cases of the debtor were pending within the previous year but were dismissed, other than a 
case refiled under section 707(b), the stay under subsection (a) shall not go into effect upon the filing of the later 
case;  and 


 
(ii) on request of a party in interest, the court shall promptly enter an order confirming that no stay is in effect; 


 
(B) if, within 30 days after the filing of the later case, a party in interest requests the court may order the stay to 
take effect in the case as to any or all creditors (subject to such conditions or limitations as the court may impose), 
after notice and a hearing, only if the party in interest demonstrates that the filing of the later case is in good faith 
as to the creditors to be stayed; 


 
(C) a stay imposed under subparagraph (B) shall be effective on the date of the entry of the order allowing the 
stay to go into effect;  and 
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(D) for purposes of subparagraph (B), a case is presumptively filed not in good faith (but such presumption may 
be rebutted by clear and convincing evidence to the contrary)-- 


 
(i) as to all creditors if-- 


 
(I) 2 or more previous cases under this title in which the individual was a debtor were pending within the 1-
year period; 


 
(II) a previous case under this title in which the individual was a debtor was dismissed within the time period 
stated in this paragraph after the debtor failed to file or amend the petition or other documents as required by 
this title or the court without substantial excuse (but mere inadvertence or negligence shall not be substantial 
excuse unless the dismissal was caused by the negligence of the debtor's attorney), failed to provide adequate 
protection as ordered by the court, or failed to perform the terms of a plan confirmed by the court;  or 


 
(III) there has not been a substantial change in the financial or personal affairs of the debtor since the 
dismissal of the next most previous case under this title, or any other reason to conclude that the later case 
will not be concluded, if a case under chapter 7, with a discharge, and if a case under chapter 11 or 13, with a 
confirmed plan that will be fully performed;  or 


 
(ii) as to any creditor that commenced an action under subsection (d) in a previous case in which the individual 
was a debtor if, as of the date of dismissal of such case, such action was still pending or had been resolved by 
terminating, conditioning, or limiting the stay as to such action of such creditor. 


 
(d) On request of a party in interest and after notice and a hearing, the court shall grant relief from the stay provided 
under subsection (a) of this section, such as by terminating, annulling, modifying, or conditioning such stay-- 
 


(1) for cause, including the lack of adequate protection of an interest in property of such party in interest; 
 


(2) with respect to a stay of an act against property under subsection (a) of this section, if-- 
 


(A) the debtor does not have an equity in such property;  and 
 


(B) such property is not necessary to an effective reorganization; 
 


(3) with respect to a stay of an act against single asset real estate under subsection (a), by a creditor whose claim is 
secured by an interest in such real estate, unless, not later than the date that is 90 days after the entry of the order 
for relief (or such later date as the court may determine for cause by order entered within that 90-day period) or 30 
days after the court determines that the debtor is subject to this paragraph, whichever is later-- 


 
(A) the debtor has filed a plan of reorganization that has a reasonable possibility of being confirmed within a 
reasonable time;  or 


 
(B) the debtor has commenced monthly payments that-- 


 
(i) may, in the debtor's sole discretion, notwithstanding section 363(c)(2), be made from rents or other income 
generated before, on, or after the date of the commencement of the case by or from the property to each 
creditor whose claim is secured by such real estate (other than a claim secured by a judgment lien or by an 
unmatured statutory lien);  and 


 
(ii) are in an amount equal to interest at the then applicable nondefault contract rate of interest on the value of 
the creditor's interest in the real estate;  or 


 
(4) with respect to a stay of an act against real property under subsection  (a), by a creditor whose claim is secured 
by an interest in such real property, if the court finds that the filing of the petition was part of a scheme to delay, 
hinder, and defraud creditors that involved either-- 
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(A) transfer of all or part ownership of, or other interest in, such real property without the consent of the secured 
creditor or court approval;  or 


 
(B) multiple bankruptcy filings affecting such real property. 


 
If recorded in compliance with applicable State laws governing notices of interests or liens in real property, an 
order entered under paragraph (4) shall be binding in any other case under this title purporting to affect such 
real property filed not later than 2 years after the date of the entry of such order by the court, except that a 
debtor in a subsequent case under this title may move for relief from such order based upon changed 
circumstances or for good cause shown, after notice and a hearing.  Any Federal, State, or local governmental 
unit that accepts notices of interests or liens in real property shall accept any certified copy of an order 
described in this subsection for indexing and recording. 


 
(e)(1) Thirty days after a request under subsection (d) of this section for relief from the stay of any act against 
property of the estate under subsection (a) of this section, such stay is terminated with respect to the party in interest 
making such request, unless the court, after notice and a hearing, orders such stay continued in effect pending the 
conclusion of, or as a result of, a final hearing and determination under subsection (d) of this section.  A hearing 
under this subsection may be a preliminary hearing, or may be consolidated with the final hearing under subsection 
(d) of this section. The court shall order such stay continued in effect pending the conclusion of the final hearing 
under subsection (d) of this section if there is a reasonable likelihood that the party opposing relief from such stay 
will prevail at the conclusion of such final hearing.  If the hearing under this subsection is a preliminary hearing, 
then such final hearing shall be concluded not later than thirty days after the conclusion of such preliminary hearing, 
unless the 30-day period is extended with the consent of the parties in interest or for a specific time which the court 
finds is required by compelling circumstances. 
 
(2) Notwithstanding paragraph (1), in a case under chapter 7, 11, or 13 in which the debtor is an individual, the stay 
under subsection (a) shall terminate on the date that is 60 days after a request is made by a party in interest under 
subsection (d), unless-- 
 


(A) a final decision is rendered by the court during the 60-day period beginning on the date of the request;  or 
 


(B) such 60-day period is extended-- 
 


(i) by agreement of all parties in interest;  or 
 


(ii) by the court for such specific period of time as the court finds is required for good cause, as described in 
findings made by the court. 


 
(f) Upon request of a party in interest, the court, with or without a hearing, shall grant such relief from the stay 
provided under subsection (a) of this section as is necessary to prevent irreparable damage to the interest of an entity 
in property, if such interest will suffer such damage before there is an opportunity for notice and a hearing under 
subsection (d) or (e) of this section. 
 
(g) In any hearing under subsection (d) or (e) of this section concerning relief from the stay of any act under 
subsection (a) of this section-- 
 


(1) the party requesting such relief has the burden of proof on the issue of the debtor's equity in property;  and 
 


(2) the party opposing such relief has the burden of proof on all other issues. 
 
(h)(1) In a case in which the debtor is an individual, the stay provided by subsection (a) is terminated with respect to 
personal property of the estate or of the debtor securing in whole or in part a claim, or subject to an unexpired lease, 
and such personal property shall no longer be property of the estate if the debtor fails within the applicable time set 
by section 521(a)(2)-- 
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(A) to file timely any statement of intention required under section 521(a)(2) with respect to such personal 
property or to indicate in such statement that the debtor will either surrender such personal property or retain it 
and, if retaining such personal property, either redeem such personal property pursuant to section 722, enter into 
an agreement of the kind specified in section 524(c) applicable to the debt secured by such personal property, or 
assume such unexpired lease pursuant to section 365(p) if the trustee does not do so, as applicable;  and 


 
(B) to take timely the action specified in such statement, as it may be amended before expiration of the period for 
taking action, unless such statement specifies the debtor's intention to reaffirm such debt on the original contract 
terms and the creditor refuses to agree to the reaffirmation on such terms. 


 
(2) Paragraph (1) does not apply if the court determines, on the motion of the trustee filed before the expiration of 
the applicable time set by section 521(a)(2), after notice and a hearing, that such personal property is of 
consequential value or benefit to the estate, and orders appropriate adequate protection of the creditor's interest, and 
orders the debtor to deliver any collateral in the debtor's possession to the trustee.  If the court does not so determine, 
the stay provided by subsection (a) shall terminate upon the conclusion of the hearing on the motion. 
 
(i) If a case commenced under chapter 7, 11, or 13 is dismissed due to the creation of a debt repayment plan, for 
purposes of subsection (c)(3), any subsequent case commenced by the debtor under any such chapter shall not be 
presumed to be filed not in good faith. 
 
(j) On request of a party in interest, the court shall issue an order under subsection (c) confirming that the automatic 
stay has been terminated. 
 
(k)(1) Except as provided in paragraph (2), an individual injured by any willful violation of a stay provided by this 
section shall recover actual damages, including costs and attorneys' fees, and, in appropriate circumstances, may 
recover punitive damages. 
 
(2) If such violation is based on an action taken by an entity in the good faith belief that subsection (h) applies to the 
debtor, the recovery under paragraph (1) of this subsection against such entity shall be limited to actual damages. 
 
(l)(1) Except as otherwise provided in this subsection, subsection (b) (22) shall apply on the date that is 30 days after 
the date on which the bankruptcy petition is filed, if the debtor files with the petition and serves upon the lessor a 
certification under penalty of perjury that-- 
 


(A) under nonbankruptcy law applicable in the jurisdiction, there are circumstances under which the debtor would 
be permitted to cure the entire monetary default that gave rise to the judgment for possession, after that judgment 
for possession was entered;  and 


 
(B) the debtor (or an adult dependent of the debtor) has deposited with the clerk of the court, any rent that would 
become due during the 30-day period after the filing of the bankruptcy petition. 


 
(2) If, within the 30-day period after the filing of the bankruptcy petition, the debtor (or an adult dependent of the 
debtor) complies with paragraph (1) and files with the court and serves upon the lessor a further certification under 
penalty of perjury that the debtor (or an adult dependent of the debtor) has cured, under nonbankrupcty  [FN1] law 
applicable in the jurisdiction, the entire monetary default that gave rise to the judgment under which possession is 
sought by the lessor, subsection (b)(22) shall not apply, unless ordered to apply by the court under paragraph (3). 
 
(3)(A) If the lessor files an objection to any certification filed by the debtor under paragraph (1) or (2), and serves 
such objection upon the debtor, the court shall hold a hearing within 10 days after the filing and service of such 
objection to determine if the certification filed by the debtor under paragraph (1) or (2) is true. 
 
(B) If the court upholds the objection of the lessor filed under subparagraph  (A)-- 
 


(i) subsection (b)(22) shall apply immediately and relief from the stay provided under subsection (a)(3) shall not 
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be required to enable the lessor to complete the process to recover full possession of the property;  and 
 


(ii) the clerk of the court shall immediately serve upon the lessor and the debtor a certified copy of the court's 
order upholding the lessor's objection. 


 
(4) If a debtor, in accordance with paragraph (5), indicates on the petition that there was a judgment for possession 
of the residential rental property in which the debtor resides and does not file a certification under paragraph (1) or 
(2)-- 
 


(A) subsection (b)(22) shall apply immediately upon failure to file such certification, and relief from the stay 
provided under subsection (a)(3) shall not be required to enable the lessor to complete the process to recover full 
possession of the property;  and 


 
(B) the clerk of the court shall immediately serve upon the lessor and the debtor a certified copy of the docket 
indicating the absence of a filed certification and the applicability of the exception to the stay under subsection 
(b)(22). 


 
(5)(A) Where a judgment for possession of residential property in which the debtor resides as a tenant under a lease 
or rental agreement has been obtained by the lessor, the debtor shall so indicate on the bankruptcy petition and shall 
provide the name and address of the lessor that obtained that pre-petition judgment on the petition and on any 
certification filed under this subsection. 
 
(B) The form of certification filed with the petition, as specified in this subsection, shall provide for the debtor to 
certify, and the debtor shall certify-- 
 


(i) whether a judgment for possession of residential rental housing in which the debtor resides has been obtained 
against the debtor before the date of the filing of the petition;  and 


 
(ii) whether the debtor is claiming under paragraph (1) that under nonbankruptcy law applicable in the 
jurisdiction, there are circumstances under which the debtor would be permitted to cure the entire monetary 
default that gave rise to the judgment for possession, after that judgment of possession was entered, and has made 
the appropriate deposit with the court. 


 
(C) The standard forms (electronic and otherwise) used in a bankruptcy proceeding shall be amended to reflect the 
requirements of this subsection. 
 
(D) The clerk of the court shall arrange for the prompt transmittal of the rent deposited in accordance with paragraph 
(1)(B) to the lessor. 
 
(m)(1) Except as otherwise provided in this subsection, subsection (b) (23) shall apply on the date that is 15 days 
after the date on which the lessor files and serves a certification described in subsection (b)(23). 
 
(2)(A) If the debtor files with the court an objection to the truth or legal sufficiency of the certification described in 
subsection (b)(23) and serves such objection upon the lessor, subsection (b)(23) shall not apply, unless ordered to 
apply by the court under this subsection. 
 
(B) If the debtor files and serves the objection under subparagraph (A), the court shall hold a hearing within 10 days 
after the filing and service of such objection to determine if the situation giving rise to the lessor's certification under 
paragraph (1) existed or has been remedied. 
 
(C) If the debtor can demonstrate to the satisfaction of the court that the situation giving rise to the lessor's 
certification under paragraph (1) did not exist or has been remedied, the stay provided under subsection (a)(3) shall 
remain in effect until the termination of the stay under this section. 
 
(D) If the debtor cannot demonstrate to the satisfaction of the court that the situation giving rise to the lessor's 
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certification under paragraph (1) did not exist or has been remedied-- 
 


(i) relief from the stay provided under subsection (a)(3) shall not be required to enable the lessor to proceed with 
the eviction;  and 


 
(ii) the clerk of the court shall immediately serve upon the lessor and the debtor a certified copy of the court's 
order upholding the lessor's certification. 


 
(3) If the debtor fails to file, within 15 days, an objection under paragraph  (2)(A)-- 
 


(A) subsection (b)(23) shall apply immediately upon such failure and relief from the stay provided under 
subsection (a)(3) shall not be required to enable the lessor to complete the process to recover full possession of the 
property; and 


 
(B) the clerk of the court shall immediately serve upon the lessor and the debtor a certified copy of the docket 
indicating such failure. 


 
(n)(1) Except as provided in paragraph (2), subsection (a) does not apply in a case in which the debtor-- 
 


(A) is a debtor in a small business case pending at the time the petition is filed; 
 


(B) was a debtor in a small business case that was dismissed for any reason by an order that became final in the 2-
year period ending on the date of the order for relief entered with respect to the petition; 


 
(C) was a debtor in a small business case in which a plan was confirmed in the 2-year period ending on the date of 
the order for relief entered with respect to the petition;  or 


 
(D) is an entity that has acquired substantially all of the assets or business of a small business debtor described in 
subparagraph (A), (B), or (C), unless such entity establishes by a preponderance of the evidence that such entity 
acquired substantially all of the assets or business of such small business debtor in good faith and not for the 
purpose of evading this paragraph. 


 
(2) Paragraph (1) does not apply-- 
 


(A) to an involuntary case involving no collusion by the debtor with creditors;  or 
 


(B) to the filing of a petition if-- 
 


(i) the debtor proves by a preponderance of the evidence that the filing of the petition resulted from 
circumstances beyond the control of the debtor not foreseeable at the time the case then pending was filed;  and 


 
(ii) it is more likely than not that the court will confirm a feasible plan, but not a liquidating plan, within a 
reasonable period of time. 


 
(o) The exercise of rights not subject to the stay arising under subsection (a) pursuant to paragraph (6), (7), (17), or 
(27) of subsection (b) shall not be stayed by any order of a court or administrative agency in any proceeding under 
this title. 
 


[FN1]  So in original.  Probably should be "nonbankruptcy". 
 
Current through P.L. 109-279 approved 08-17-06                                   
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United States District Court,D. Kansas. 
In re BROADMOOR PLACE INVESTMENTS, 


L.P., Debtor. 
G-K DEVELOPMENT COMPANY, INC., 


Appellant, 
v. 


BROADMOOR PLACE INVESTMENTS, L.P., et 
al., Appellees. 


Civ. A. No. 93-2059-O. 
Bankruptcy No. 89-21736-11. 


 
July 15, 1993. 


 
After Chapter 11 debtor's real property was sold, and 
the Bankruptcy Court ordered disbursement of sale 
proceeds, unsuccessful bidder appealed the 
disbursement order, and Resolution Trust 
Corporation (RTC), as receiver for holder of lien in 
debtor's property, moved to dismiss.   The District 
Court, Earl E. O'Connor, J., held that:  (1) 
unsuccessful bidder lacked standing to challenge 
disbursement order, and (2) unsuccessful bidder had 
no basis to challenge disbursement order. 
 
Motion granted. 
 


West Headnotes 
 
[1] Bankruptcy 51 3771 
 
51 Bankruptcy 
     51XIX Review 
          51XIX(B) Review of Bankruptcy Court 
               51k3771 k. Right of Review and Persons 
Entitled;  Parties;  Waiver or Estoppel. Most Cited 
Cases
Unsuccessful bidder at sale of Chapter 11 debtor's 
real property was not “aggrieved party” with standing 
to appeal bankruptcy court's order authorizing 
disbursement of sale proceeds. 
 
[2] Bankruptcy 51 3078(1) 
 
51 Bankruptcy 
     51IX Administration 
          51IX(B) Possession, Use, Sale, or Lease of 
Assets 
               51k3067 Sale or Assignment of Property 
                    51k3078 Application of Proceeds 


                         51k3078(1) k. In General. Most Cited 
Cases
Unsuccessful bidder at sale of Chapter 11 debtor's 
real property without basis for challenging validity of 
sale would have no basis for challenging order 
authorizing disbursement of sale proceeds. 
 
 
*34 Ronald L. Gold, Shawnee Mission, KS, for G-K 
Development Co., Inc. 
James M. Holmberg, Lentz & Clark, P.A., Overland 
Park, KS, Russell C. Leffel, Shawnee Mission, KS, 
for Broadmoor Place Investments, L.P. 
Roy H. Farchmin, John W. McClelland, Wirken & 
King, P.C., Kansas City, MO, for Forrest L. 
Robinson. 
Scott A. Long, Sherman A. Botts, Lathrop & 
Norquist, Kansas City, MO, for Resolution Trust 
Corp. 
Sherman A. Botts, Lathrop & Norquist, Kansas City, 
MO, for Blue Valley Federal Sav. and Loan. 
Frank P. Barker, Barker, Rubin & Pummill, P.C., 
Kansas City, MO, for Carteret Sav. & Loan. 
 


MEMORANDUM AND ORDER  
EARL E. O'CONNOR, District Judge. 
This matter is before the court on the motion of 
appellee Resolution Trust Corporation (“RTC”) to 
dismiss this appeal of an Order Authorizing 
Disbursement of Sale Proceeds and Modifying 
Automatic Stay entered by the United States 
Bankruptcy Court for the District of Kansas on 
January 29, 1993 (Case No. 89-21736-11) (Doc. # 2).   
For the reasons set forth below, appellee's motion 
will be granted. 
 
This dispute arises from the sale of property known 
as Broadmoor Place.   The debtor, Broadmoor Place 
Investments, L.P., filed a Chapter 11 petition on 
October 31, 1989.   At that time, the debtor owed 
appellee RTC, as receiver of Blue Valley Federal 
Savings and Loan Association, $8,055,256.76, plus 
accruing interest, attorney's fees, collection costs, and 
other charges.   The debt was secured by a first and 
prior perfected security interest in the Broadmoor 
Place office building. 
 
In June 1990, both appellant G-K Development 
Company, Inc. (“G-K”) and appellee Forrest L. 
Robinson submitted bids to purchase the Broadmoor 
Place property.   After a September 10, 1990, 
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hearing, the bankruptcy court issued orders on 
September 14, 1990, and November 1, 1990, 
approving the sale of the property to Robinson.   G-K 
appealed the orders authorizing the sale and both the 
district court and the *35 Tenth Circuit affirmed the 
bankruptcy court. 
 
In the interim, FN1 the bankruptcy court entered the 
order at issue here authorizing the disbursement of 
the sale proceeds.   G-K now challenges that order 
authorizing disbursement.   Appellee seeks dismissal 
of this appeal on the grounds that G-K does not have 
standing to challenge the order authorizing the 
disbursement of the sale proceeds because G-K was 
not an “aggrieved person.”   G-K filed its only 
objection to RTC's motion to dismiss on June 15, 
1993, stating that the court should not decide this 
motion to dismiss until the Tenth Circuit ruled on G-
K's pending motion for rehearing.   G-K's motion for 
rehearing has since been denied and the mandate 
issued June 25, 1993. 
 
 


FN1. The bankruptcy proceedings were not 
stayed during the pendency of the appeals. 


 
 [1] We hold that G-K lacks standing to appeal the 
bankruptcy court's order authorizing disbursement of 
the sale proceeds.   G-K was merely an unsuccessful 
bidder for the Broadmoor property and not an 
“aggrieved person” as is required for standing to 
challenge the bankruptcy court's decision.  G-K 
Development Co. v. Broadmoor Place Inv., et al., 994 
F.2d 744, 746 n. 2 (10th Cir.1993);  Holmes v. Silver 
Wings Aviation, Inc., 881 F.2d 939, 940 (10th 
Cir.1989);  In re HST Gathering Co., 125 B.R. 466, 
468 (Bankr.W.D.Tex.1991). 
 
 [2] Moreover, given the Tenth Circuit's ruling 
affirming the bankruptcy court's order authorizing the 
sale, we see no merit in G-K's challenge to the 
disbursement of the proceeds from that sale.   The 
Tenth Circuit noted that without a stay pending 
appeal, a reversal or modification on appeal of an 
authorization “of a sale or lease of property does not 
affect the validity of a sale” to a good faith purchaser.  
G-K Development Co., 994 F.2d at 746 n. 3 (citing 11 
U.S.C. §  363(m)).   If G-K had no basis for 
challenging the validity of the sale, we find no basis 
for G-K's present challenge to the disbursement of 
the proceeds from that sale.   Accordingly, we would 
affirm the bankruptcy court's order approving the 
disbursement of the proceeds from the sale on the 
merits. 
 


IT IS THEREFORE ORDERED that appellee's 
motion to dismiss (Doc. # 2) is granted and this 
appeal is dismissed. 
 
D.Kan.,1993. 
In re Broadmoor Place Investments, L.P. 
157 B.R. 34, 24 Bankr.Ct.Dec. 821 
 
END OF DOCUMENT 
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United States District Court, D. Connecticut. 
In re CENTURY BRASS PRODUCTS, INC. 


CENTURY BRASS PRODUCTS, INC., Movant-
Appellee, 


v. 
COLONIAL BANK, Appellant, 


General Electric Credit Corp., Appellee, et al. 
Civ. No. H-87-207(JAC). 


 
Jan. 24, 1989. 


 
Junior creditor with lien on Chapter 11 debtor's 
continuous casting machine sought to require senior 
creditor with blanket lien to marshall assets or to 
require that junior creditor be provided with 
“adequate protection” as condition of sale of casting 
machine.   The United State Bankruptcy Court for the 
District of Connecticut overruled junior creditor's 
objection to sale, and junior creditor appealed.   The 
District Court, José A. Cabranes, J., held that:  (1) 
senior creditor might receive less under marshalling 
than if it were permitted to satisfy lien from proceeds 
of sale of continuous casting machine subject to 
junior lien and could be subject to prejudicial delay if 
it were required to marshall assets, and thus, junior 
creditor failed to establish that it was entitled to 
application of doctrine of marshalling of assets under 
Connecticut law, and (2) creditor with junior lien 
failed to establish that it had any interest in machine 
entitled to “adequate protection.” 
 
Affirmed. 
 


West Headnotes 
 
[1] Bankruptcy 51 2971 
 
51 Bankruptcy 
     51VII Claims 
          51VII(F) Priorities 
               51k2971 k. Marshaling. Most Cited Cases
Lienholder's right to obtain marshalling of assets 
determines nature and effect of lienholder's property 
interest, and is therefore itself a property right, so that 
application of doctrine of marshalling in bankruptcy 
case is governed by state law. 
 
[2] Bankruptcy 51 2971 
 


51 Bankruptcy 
     51VII Claims 
          51VII(F) Priorities 
               51k2971 k. Marshaling. Most Cited Cases
Senior creditor holding blanket lien on Chapter 11 
debtor's equipment and machinery might receive less 
under marshalling than if it were permitted to satisfy 
lien from proceeds of sale of continuous casting 
machine subject to junior lien and could be subject to 
prejudicial delay if it were required to marshall 
assets, and thus, junior creditor failed to establish that 
it was entitled to application of doctrine of 
marshalling of assets under Connecticut law;  under 
marshalling, junior creditor would have received 
proceeds of sale of casting machine and senior 
creditor would have been left with remaining 
machinery and equipment.  Bankr.Code, 11 U.S.C.A. 
§  105(a). 
 
[3] Bankruptcy 51 3062 
 
51 Bankruptcy 
     51IX Administration 
          51IX(B) Possession, Use, Sale, or Lease of 
Assets 
               51k3062 k. Adequate Protection in General. 
Most Cited Cases
Creditor with junior lien on continuous casting 
machine failed to establish that it had any interest in 
machine entitled to “adequate protection”;  senior 
creditor had blanket lien on Chapter 11 debtor's 
machinery and equipment and senior lien exceeded 
amount of funds raised from sale of continuous 
casting machine.  Bankr.Code, 11 U.S.C.A. §  363(e). 
 
 
*278 Francis G. Pennarola, Danbury, Conn., for 
appellant Colonial Bank. 
Thomas J. Webber, New York City, for appellee 
General Elec. Credit Corp. 
Lissa J. Paris, Hartford, Conn., for movant-appellee 
Century Brass Products, Inc. 
Peter D. Wolfson, New York City, for amicus curiae. 
 


RULING ON APPEAL FROM BANKRUPTCY 
COURT  


JOSÉ A. CABRANES, District Judge: 
This appeal from an order of the Bankruptcy Court 
(Krechevsky, C.B.J.) dated February 5, 1987, 
involves the sale of certain of the idle machinery and 
equipment of Century Brass Products, Inc. (“Century 
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Brass”) to Pan Metals Corp. (“Pan Metals”).   These 
items, along with the remainder of Century Brass' 
equipment and machinery, were subject to a blanket 
lien in favor of General Electric Credit Corp., now 
General Electric Capital Corp. (“GECC”).  At the 
time of the sale Century Brass was involved in a 
bankruptcy reorganization pursuant to Title 11, 
U.S.C. (“the Bankruptcy Code”), Chapter 11.   
Among the items sold was a Technica-Guss 
continuous casting machine (“the T.G.”), which was 
subject to a lien in favor of Colonial Bank, now Bank 
of Boston, Connecticut (“BOBC”), in the amount of 
approximately $640,000.   The T.G. was valued by 
the Bankruptcy Court at $375,000.   The parties agree 
that BOBC's lien was junior to GECC's lien. 
 
After payment of certain items not here in dispute to 
Security Pacific Commercial Leasing, Inc., the 
remainder of the proceeds of the sale, including the 
$375,000 arguably attributable to the sale of the T.G., 
was ordered turned over to GECC pursuant to its 
blanket lien.   BOBC objected to this distribution, 
requesting that $375,000 from the sale be allocated to 
BOBC and that GECC satisfy its lien by marshalling 
Century Brass' other assets.   In the alternative, 
BOBC asked that it be provided “adequate 
protection” of its interest in the T.G., pursuant to 11 
U.S.C. §  363(e). FN1  BOBC did not offer evidence in 
support of its request.   The Bankruptcy Court 
overruled BOBC's objection, and this *279 appeal 
followed.   The parties requested that the matter be 
decided on the basis of the briefs submitted and 
without oral argument. 
 
 


FN1. Section 363(e) provides, 
“Notwithstanding any other provision of this 
section, at any time, on request of an entity 
that has an interest in property used, sold, or 
leased, or proposed to be used, sold, or 
leased, by the trustee, the court, with or 
without a hearing, shall prohibit or condition 
such use, sale, or lease as is necessary to 
provide adequate protection of such 
interest.” 


 
I.  


 
 [1] A lienholder's right to obtain the marshalling of 
assets determines the nature and effect of the 
lienholder's property interest and is therefore itself a 
property right.   Absent controlling federal law, 
property interests in bankruptcy are determined by 
state law.  Butner v. United States, 440 U.S. 48, 55, 
99 S.Ct. 914, 918, 59 L.Ed.2d 136 (1979).   


Accordingly, the application of the doctrine of 
marshalling of assets in this case is governed by 
Connecticut law.   See In re Vermont Toy Works, 
Inc., 82 B.R. 258, 289 (Bankr.D.Vt.1987);  In re C & 
B Oil Co.,  72 B.R. 228, 230 (Bankr.N.D.Ohio 1987). 
 
Connecticut law provides the following statement of 
the doctrine of marshalling of assets: 
The basis of marshalling is that, “where one creditor 
has security on two funds of his debtor, and another 
creditor has security for his debt on only one of those 
funds, the latter has a right in equity to compel to 
former to resort to the other fund, if it is necessary for 
the satisfaction of both creditors, provided it will not 
prejudice the rights or interests of the party entitled to 
the double fund, nor do injustice to the common 
debtor, nor operate inequitably on the interests of 
other persons.” 
 
Greenwich Trust Co. v. Tyson, 129 Conn. 211, 227-
28, 27 A.2d 166 (1942) (quoting Ayres v. Husted, 15 
Conn. 504, 515 (1843)).   The doctrine will not 
ordinarily be applied “where the effect would be to 
compel one of the creditors to proceed by an 
independent action, such as for the foreclosure of a 
mortgage, because that would be to place an 
additional burden upon the creditor against whom the 
marshalling is sought.”  Greenwich Trust, 129 Conn. 
at 228, 27 A.2d 166.
 
 


II.  
 
 [2] A right in bankruptcy to obtain the marshalling 
of assets is not expressly provided in the Bankruptcy 
Code.   Nonetheless we will assume, for purposes of 
argument only, that in an appropriate case the 
Bankruptcy Court, as a court of equity, could order 
the marshalling of assets for the benefit of a creditor 
pursuant to 11 U.S.C. §  105(a). FN2  See Vermont Toy 
Works, 82 B.R. at 289;  In re United Retail Corp., 33 
B.R. 150 (Bankr.D.Haw.1983);  In re Larry's 
Equipment Service, Inc., 23 B.R. 132 
(Bankr.D.Me.1982).   On the basis of the full record 
of this case, we cannot conclude that this case was 
one in which marshalling should have been 
permitted. 
 
 


FN2. Section 105(a) provides, “The court 
may issue any order, process, or judgment 
that is necessary or appropriate to carry out 
the provisions of this title.   No provision of 
this title providing for the raising of an issue 
by a party in interest shall be construed to 
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preclude the court from, sua sponte, taking 
any action or making any determination 
necessary or appropriate to enforce or 
implement court orders or rules, or to 
prevent an abuse of process.” 


 
The doctrine of marshalling applies only to situations 
in which the creditor who would be compelled to 
avoid satisfying its debt from certain funds would not 
be prejudiced.   See Greenwich Trust, 129 Conn. at 
227-28, 27 A.2d 166.   At the very least, this rule 
requires that such a creditor not receive less if there is 
marshalling than if there is not.   See Victor Gruen 
Associates v. Glass, 338 F.2d 826 (9th Cir.1964).   In 
this case GECC might well have received less under 
marshalling;  GECC plausibly suggests that, at the 
time of BOBC's request for marshalling, it was 
uncertain whether GECC would recover the entire 
amount of its debt.   See Memorandum of Law of 
General Electric Capital Corporation in Opposition to 
Appellant's Request for Marshaling of Assets (filed 
March 14, 1988) at 20-21.   Furthermore, since at that 
time there were no plans to sell any of Century Brass' 
other assets, marshalling would have produced an 
arguably prejudicial delay in the payment of GECC's 
debt.   See Matter of Woolf Printing Corp., 87 B.R. 
692, 694 (Bankr.M.D.Fla.1988). 
 
*280 In any event, BOBC proffered no evidence to 
show that GECC would not be prejudiced.   While we 
see no basis for concluding that it was necessary for 
BOBC to demonstrate lack of prejudice to GECC by 
“clear and convincing evidence,” cf. Vermont Toy 
Works, 82 B.R. at 323, we do hold that, in light of the 
prejudice to GECC this record suggests, BOBC's 
failure to submit any evidence at all regarding lack of 
prejudice allowed a conclusion that a marshalling of 
assets would indeed prejudice GECC.   Accordingly, 
it was not error for the Bankruptcy Court to refuse to 
permit marshalling. 
 
 


III.  
 
 [3] We turn next to the failure of the Bankruptcy 
Court to enter an order of “adequate protection” 
regarding BOBC's interest in the T.G.   The 
Bankruptcy Code provides that “on request of an 
entity that has an interest in property ... sold, ... the 
court ... shall prohibit or condition such ... sale ... as 
is necessary to provide adequate protection of such 
an interest.”   11 U.S.C. §  363(e).   This statute 
clearly required the Bankruptcy Court, in approving 
the sale to Pan Metals, to provide “adequate 
protection” regarding any interest in the T.G. or in 


any other property sold, including security interests 
or rights to compel marshalling of assets.   BOBC 
admits, however, that if an interest has a value of 
zero no “adequate protection” is necessary.   See 
Appellant's Brief (filed Nov. 16, 1987) at 13. 
 
The full record of this case does not demonstrate that, 
at the time of the sale to Pan Metals, BOBC had any 
interest in the T.G. entitled to “adequate protection.”   
Because GECC had a superior lien that exceeded the 
amount of funds raised from the T.G., BOBC's lien 
was without value.   Moreover, as discussed above, 
the Bankruptcy Court could conclude that BOBC had 
no right to compel marshalling of assets (a right that, 
if it had existed in this case, would arguably have 
been entitled to “adequate protection”) because of the 
prejudice to GECC from marshalling.   It therefore 
was not error for the Bankruptcy Court to refuse 
BOBC's request for “adequate protection.” 
 
 


IV.  
 
BOBC argues that the result of the Bankruptcy 
Court's action is the unfair penalizing of a secured 
creditor to the benefit of the unsecured creditors.   
See Appellant's Brief (filed Nov. 16, 1987) at 12-13.   
The reality in these circumstances, however, is that, 
whatever the label on its interest in the T.G., BOBC 
was not a secured creditor.   GECC's superior interest 
in the T.G. effectively meant that BOBC could not 
look to that collateral for payment, and BOBC had no 
right to compel marshalling to protect itself.   This 
result is not a consequence of being in the 
Bankruptcy Court;  had Century Brass not filed a 
petition under Chapter 11 of the Bankruptcy Code 
and had GECC levied on the T.G. by obtaining a writ 
of execution, BOBC still would have had no rights in 
the proceeds from the T.G. and on this record would 
not have been able to compel marshalling.   Only a 
lien superior to GECC's, such as a purchase money 
security interest in the T.G., or a showing that 
marshalling of assets would not have prejudiced 
GECC would have given BOBC the attributes of a 
secured creditor. 
 
 


CONCLUSION  
 
For the reasons stated above, the order of the 
Bankruptcy Court is AFFIRMED, pursuant to 
Bankruptcy Rule 8013. 
 
It is so ordered. 
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United States Bankruptcy Appellate Panel of the 
Second Circuit. 


In re COUNTRY SQUIRE ASSOCIATES OF 
CARLE PLACE, L.P., Debtor. 


COUNTRY SQUIRE ASSOCIATES OF CARLE 
PLACE, L.P., Appellant, 


v. 
ROCHESTER COMMUNITY SAVINGS BANK, 


Appellee. 
BAP No. 96-50028.  


Bankruptcy No. 94-14377.  
 


Nov. 25, 1996. 
 
In Chapter 11 proceedings, mortgagee moved for 
relief from automatic stay.   The United States 
Bankruptcy Court for the Northern District of New 
York, granted motion, and debtor appealed.   
Subsequently, debtor filed emergency motion to stay 
foreclosure sale pending appeal.   The Bankruptcy 
Appellate Panel (BAP), Alan H.W. Shiff, J., held 
that, due to potential prejudice to debtor and 
substantial possibility of success on merits of appeal, 
debtor was entitled to stay pending appeal. 
 
Emergency motion granted. 
 


West Headnotes 
 
[1] Bankruptcy 51 3776.5(2) 
 
51 Bankruptcy 
     51XIX Review 
          51XIX(B) Review of Bankruptcy Court 
               51k3776 Effect of Transfer 
                    51k3776.5 Supersedeas or Stay 
                         51k3776.5(2) k. Right;  Grant or 
Denial;  Discretion. Most Cited Cases
Chapter 11 debtor was entitled to stay of foreclosure 
sale pending appeal of bankruptcy court order 
granting mortgagee's motion for relief from stay;  
absent stay, foreclosure sale would proceed and 
appeal would be rendered moot, thus causing 
prejudice to debtor, any potential injury to mortgagee 
in granting stay had to be compared with irreparable 
harm to debtor if foreclosure sale was not stayed, and 
debtor showed substantial possibility of success on 
merits of appeal based on entry of bankruptcy court 
order without evidentiary hearing.  Bankr.Code, 11 


U.S.C.A. §  362;  Fed.Rules Bankr.Proc.Rule 8005, 
11 U.S.C.A. 
 
[2] Bankruptcy 51 3776.5(2) 
 
51 Bankruptcy 
     51XIX Review 
          51XIX(B) Review of Bankruptcy Court 
               51k3776 Effect of Transfer 
                    51k3776.5 Supersedeas or Stay 
                         51k3776.5(2) k. Right;  Grant or 
Denial;  Discretion. Most Cited Cases
In determining whether to grant motion for stay 
pending appeal, Bankruptcy Appellate Panel (BAP) 
considers (1) whether movant will suffer irreparable 
injury absent stay, (2) whether party will suffer 
substantial injury if stay is issued, (3) whether 
movant has demonstrated substantial possibility, 
although less than likelihood, of success on appeal, 
and (4) public interests that may be affected.  
Fed.Rules Bankr.Proc.Rule 8005, 11 U.S.C.A. 
 
[3] Bankruptcy 51 3776.5(2) 
 
51 Bankruptcy 
     51XIX Review 
          51XIX(B) Review of Bankruptcy Court 
               51k3776 Effect of Transfer 
                    51k3776.5 Supersedeas or Stay 
                         51k3776.5(2) k. Right;  Grant or 
Denial;  Discretion. Most Cited Cases
In seeking stay pending appeal, movant need only 
show that there is more than mere possibility of 
successful appeal;  test requires intermediate showing 
between possible and probable, which is intended to 
eliminate frivolous appeals.  Fed.Rules 
Bankr.Proc.Rule 8005, 11 U.S.C.A. 
 
 
SHIFF, CONRAD and NINFO, Judges of the Second 
Circuit Bankruptcy Appellate Panel. 
 


MEMORANDUM AND ORDER ON 
EMERGENCY MOTION FOR STAY PENDING 


APPEAL 
ALAN H.W. SHIFF, Bankruptcy Appellate Panel 
Judge. 
The appellant, Country Squire Associates of Carle 
Place, L.P. (“Country Squire”) has filed the instant 
emergency motion to stay a foreclosure sale pending 
appeal of the September 3, 1996 order of the 
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Bankruptcy Court for the Northern District of New 
York which granted a motion for relief from the 
automatic stay filed by the appellee, Rochester 
Community Savings Bank (“RCSB”), (the “Order”).   
See Rules 8005 and 8011 F.R.Bankr.P.   For the 
reasons that follow, the motion is granted. 
 
 


BACKGROUND 
 
The underlying controversy involves Country 
Squire's ground lease on property encumbered by a 
mortgage held by RCSB, which secures a promissory 
note on which Country Squire is obligated.   Country 
Squire defaulted on or about May 1, 1994, and on 
August 24, 1994, RCSB commenced a foreclosure 
action in New York Supreme Court, Albany County.   
That action was stayed on December*183  1, 1994 
when Country Squire filed a chapter 11 petition. 
 
On June 12, 1996, RCSB filed a second motion for 
relief from the automatic stay so that it could 
continue its foreclosure action.   The bankruptcy 
court adjourned the hearing on that motion to 
September 16, 1996.   Country Squire's motion for a 
determination of the value of RCSB's claim, see §  
506(a), and a hearing on its fourth amended plan (the 
“Plan”) was also scheduled for that date.   The Plan, 
which was filed on July 15, 1996, classified RCSB's 
claim as secured and proposed to pay it in full over a 
period of 120 months.   The Order entered without a 
hearing on September 3, 1996. 
 
On September 13, 1996, Country Squire filed a 
motion for reconsideration, which was denied on 
October 4, 1996.   On November 7, 1996, the 
bankruptcy court denied Country Squire's motion for 
a stay pending appeal.   RCSB continued its 
foreclosure action in state court, and a judgement of 
foreclosure entered on October 21, 1996.   The 
property is now scheduled to be sold at a public 
auction on November 26, 1996. 
 
 


DISCUSSION 
 
 [1] [2] Rule 8005 F.R.Bankr.P. provides that “a 
motion for [a stay of the order of a bankruptcy judge] 
... may be made to the ... bankruptcy appellate 
panel....”   In Hirschfeld v. Board of Elections, 984 
F.2d 35, 39 (2d Cir.1993), the Court of Appeals 
established a four part test for determining whether to 
grant a motion for stay pending appeal:  “(1) whether 
the movant will suffer irreparable injury absent a 
stay, (2) whether a party will suffer substantial injury 


if a stay is issued, (3) whether the movant has 
demonstrated ‘a substantial possibility, although less 
than a likelihood, of success' on appeal, and (4) the 
public interests that may be affected.”   FN1


 
 


FN1. There is a developing line of caselaw 
in this circuit that has applied a similar but 
somewhat higher standard in analyzing 
motions for a stay pending appeal.   See, 
e.g., In re 1567 Broadway Ownership 
Associates, 202 B.R. 549, 552 
(S.D.N.Y.1996) (“a strong likelihood of 
success on the merits of the appeal”);  In re 
Slater, 200 B.R. 491, 495 (E.D.N.Y.1996) 
(“the likelihood that the party seeking the 
stay will succeed on the merits of the appeal 
or a serious question going to the merits and 
a tipping of the equities in favor of the 
movant”);  In re Crosswinds Associates, No. 
96 CIV 4572, 1996 WL 350695, at *1 
(S.D.N.Y. June 25, 1996);  Green Point 
Bank v. Treston, 188 B.R. 9, 11 
(S.D.N.Y.1995);  Lutin v. Advanced Mining 
Systems, Inc. (In re Advanced Mining 
Systems, Inc.), 173 B.R. 467, 468 
(S.D.N.Y.1994).   Since, as observed, the 
Court of Appeals has defined the standard in 
Hirschfeld, we have applied it here, but we 
note that even if the higher standard were 
applicable, we would conclude that Country 
Squire has satisfied that test. 


 
At the outset, it is noted that the standard developed 
in Hirschfeld was applied in the context of Rule 8(a) 
F.R.App.P.   However, Rule 8005 is directly adapted 
from Rule 8(a), see F.R.Bank.P. 8005 advisory 
committee's note (1983).   See also In re Highway 
Truck Drivers & Helpers Local Union # 107, 888 
F.2d 293, 297 (3d Cir.1989) (Rule 8005 is in part an 
adaption of Rule 8(a) and the “necessity of a stay 
under Rule 8005 has been analogized to the rationale 
of Rule 8(a)”);  In re Family Showtime Theatres, Inc., 
67 B.R. 542, 552 (Bankr.E.D.N.Y.1986) 
(“Bankruptcy Rule 8005 tracks the general language 
of Rule 8 of the Federal Rules of Appellate 
Procedure”). 
 
 


Irreparable Injury to Movant Absent a Stay 
 
It is apparent that absent a stay pending appeal, the 
foreclosure sale will proceed and the appeal will be 
rendered moot.   Obviously, that result would be the 
“quintessential form of prejudice” to Country Squire, 
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see In re Advanced Mining Systems, Inc., supra note 
1, 173 B.R. at 469.   See also In re St. Johnsbury 
Trucking Co. Inc., 185 B.R. 687, 690 
(S.D.N.Y.1995). 
 
 


Substantial Injury to Party if Stay is Granted 
 
RCSB's claim that it would suffer substantial injury 
appears to be premised on the fact that this is a two 
year old single asset case, and it should not be 
delayed further.   On the other hand, Country Squire's 
papers note that after the commencement of the 
chapter 11 case, it improved the value of the property 
by securing a subtenant which will pay for a ground 
lease on a portion of the premises.   Country Squire 
also notes that it made post petition payments to 
RCSB. 
 
*184 RCSB might suffer some injury if a stay is 
granted.   In measuring whether any such injury 
would be “substantial,” it is appropriate to compare it 
with the irreparable harm Country Squire will suffer 
if the foreclosure sale is not stayed.   Moreover, 
whether a delayed foreclosure sale would result in a 
lower net recovery is pure speculation.   It is also 
noted that RCSB did not request a supersedeas bond. 
 
 


Substantial Possibility of Success on Appeal 
 
 [3] The Hirschfeld test requires that the movant 
demonstrate a “substantial possibility” of success on 
appeal.   Although those words have not been 
specifically defined in this circuit, see Nostas 
Associates v. Costich (In re Klein Sleep Products, 
Inc.), No. 93 CIV 7599, 1994 WL 652459, at *1 
(S.D.N.Y. Nov. 18, 1994), it is noted that Hirschfeld 
chose to eliminate the more onerous requirement of 
“likelihood of success on appeal.”  Hirschfeld, supra, 
984 F.2d at 39.   The result is that the movant must 
show that there is more than a mere possibility of a 
successful appeal.  Hirschfeld prescribes an 
intermediate level between possible and probable 
which is intended to eliminate frivolous appeals. 
 
Country Squire's instant motion contends that the 
bankruptcy court erred in entering the Order without 
a hearing.   It argues that the determination that the 
property lacked equity was made without the benefit 
of an evidentiary hearing, which relieved RCSB of 
that statutory burden, and was therefore “clearly 
erroneous and not supported by any substantial 
evidence.”   Emergency Motion at ¶  57.   Country 
Squire further argues that the finding that RCSB 


controlled the unsecured creditor class was also 
clearly erroneous.  Id. 
 
The entry of the Order without an evidentiary 
hearing, which preempted the confirmation process 
and the opportunity for Country Squire to appeal 
from any adverse findings related to valuation and 
classification issues, provides a basis for us to 
conclude that this appeal is not frivolous and that 
there is a substantial possibility of success on the 
merits. 
 
 


Affected Public Interests 
 
The Supreme Court has stated that ... “bankruptcy 
courts are necessarily entrusted with broad equitable 
powers to balance the interests of the affected parties, 
guided by the overriding goal of ensuring the success 
of the reorganization.”  Pioneer Investment Services 
Co. v. Brunswick Associates L.P., 507 U.S. 380, 389, 
113 S.Ct. 1489, 1495, 123 L.Ed.2d 74 (1993).   See 
also MacArthur Co. v. Johns-Manville Corp., 837 
F.2d 89, 93 (2d Cir.1988), cert. denied, 488 U.S. 868, 
109 S.Ct. 176, 102 L.Ed.2d 145 (1988).   
Acknowledging that goal and having concluded that 
this is not a frivolous appeal, no adverse public 
interest will be implicated by an order which stays 
the foreclosure sale. 
 
 


ORDER 
 
For the foregoing reasons, IT IS ORDERED THAT 
Country Squire's emergency motion for a stay 
pending appeal is granted. 
 
2nd Cir.BAP (N.Y.),1996. 
In re Country Squire Associates of Carle Place, L.P. 
203 B.R. 182 
 
END OF DOCUMENT 
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United States Bankruptcy Court,W.D. Pennsylvania. 


In re CONROE FORGE & MANUFACTURING 
CORPORATION, Debtor. 
Bankruptcy No. 87-3043. 


Motion No. 87-6996M. 
 


Feb. 19, 1988. 
 
Secured creditor orally requested immediate payment 
of proceeds of sale of collateral.   The Bankruptcy 
Court, Judith K. Fitzgerald, J., held that escrowing 
proceeds of sale of collateral at interest adequately 
protected secured creditor's interest, so that secured 
creditor failed to establish extraordinary 
circumstances justifying immediate distribution of 
proceeds to secured creditor prior to confirmation of 
reorganization plan, despite secured creditor's claim 
that it would receive much greater return if it were 
able to use proceeds in ordinary course of its 
business. 
 
Request denied. 
 


West Headnotes 
 
[1] Bankruptcy 51 3442.1 
 
51 Bankruptcy 
     51XI Liquidation, Distribution, and Closing 
          51k3442 Distribution 
               51k3442.1 k. In General. Most Cited Cases
 (Formerly 51k3442) 
Generally, distribution to creditors should not occur 
except pursuant to confirmed plan of reorganization, 
absent extraordinary circumstances.  Bankr.Code, 11 
U.S.C.A. §  1123(a)(5), (b)(4);  Rules 
Bankr.Proc.Rule 3021, 11 U.S.C.A. 
 
[2] Bankruptcy 51 3570 
 
51 Bankruptcy 
     51XIV Reorganization 
          51XIV(B) The Plan 
               51k3570 k. Execution and Performance. 
Most Cited Cases
It is within discretion of bankruptcy court to 
determine whether extraordinary circumstances exist 
so that collateral sale proceeds may be paid to 
creditor outside confines of reorganization plan.  


Bankr.Code, 11 U.S.C.A. §  1123(a)(5), (b)(4);  
Rules Bankr.Proc.Rule 3021, 11 U.S.C.A. 
 
[3] Bankruptcy 51 3442.1 
 
51 Bankruptcy 
     51XI Liquidation, Distribution, and Closing 
          51k3442 Distribution 
               51k3442.1 k. In General. Most Cited Cases
 (Formerly 51k3442) 
Chapter 11 confirmation requirements such as plan 
and disclosure statement should not be short-circuited 
in permitting distribution to creditors outside of 
reorganization plan.  Bankr.Code, 11 U.S.C.A. §  
1123(a)(5), (b)(4);  Rules Bankr.Proc.Rule 3021, 11 
U.S.C.A. 
 
[4] Bankruptcy 51 3441 
 
51 Bankruptcy 
     51XI Liquidation, Distribution, and Closing 
          51k3441 k. In General. Most Cited Cases
Although policy behind Chapter 11 reorganization is 
successful rehabilitation, concept of reorganization 
includes liquidation.  Bankr.Code, 11 U.S.C.A. §  
1101 et seq. 
 
[5] Bankruptcy 51 3570 
 
51 Bankruptcy 
     51XIV Reorganization 
          51XIV(B) The Plan 
               51k3570 k. Execution and Performance. 
Most Cited Cases
In determining whether to permit Chapter 11 debtor 
to pay proceeds of sale of collateral to secured 
creditor outside confines of reorganization plan, court 
must determine whether property is necessary for 
effective reorganization.  Bankr.Code, 11 U.S.C.A. §  
1123(a)(5), (b)(4);  Rules Bankr.Proc.Rule 3021, 11 
U.S.C.A. 
 
[6] Bankruptcy 51 3570 
 
51 Bankruptcy 
     51XIV Reorganization 
          51XIV(B) The Plan 
               51k3570 k. Execution and Performance. 
Most Cited Cases
In liquidating Chapter 11 case where debtor has 
ceased operations and collateral value is not 
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decreasing, ordinarily, all property will be necessary 
for effective reorganization, for purpose of 
determining whether sale proceeds can be distributed 
to creditor outside reorganization plan.  Bankr.Code, 
11 U.S.C.A. §  1123(a)(5), (b)(4);  Rules 
Bankr.Proc.Rule 3021, 11 U.S.C.A. 
 
[7] Bankruptcy 51 3570 
 
51 Bankruptcy 
     51XIV Reorganization 
          51XIV(B) The Plan 
               51k3570 k. Execution and Performance. 
Most Cited Cases
If circumstances require confirmation of sale before 
liquidating reorganization plan has been confirmed, 
proceeds, which will be earning interest, are 
necessary to reorganization plan which presumably 
will provide for sale of rest of debtor's assets and 
distribution of proceeds, for purpose of determining 
whether sales proceeds can be distributed outside 
plan.  Bankr.Code, 11 U.S.C.A. §  1123(a)(5), (b)(4);  
Rules Bankr.Proc.Rule 3021, 11 U.S.C.A. 
 
[8] Bankruptcy 51 3442.1 
 
51 Bankruptcy 
     51XI Liquidation, Distribution, and Closing 
          51k3442 Distribution 
               51k3442.1 k. In General. Most Cited Cases
 (Formerly 51k3442) 
If distribution is made to creditors in liquidation 
Chapter 11 case before confirmation of plan, there 
will be little incentive for parties in interest to 
prosecute case in expeditious manner, much less to 
perform work required to issue and obtain approval 
of disclosure statement and plan, and, if distribution 
of assets occurs before confirmation, there will exist 
no means by which plan may be implemented, thus 
violating Bankruptcy Code provision dealing with 
contents of plan.  Bankr.Code, 11 U.S.C.A. §  
1123(a)(5). 
 
[9] Bankruptcy 51 3442.1 
 
51 Bankruptcy 
     51XI Liquidation, Distribution, and Closing 
          51k3442 Distribution 
               51k3442.1 k. In General. Most Cited Cases
 (Formerly 51k3442) 
Escrowing proceeds of sale of collateral at interest 
and substitution of liens adequately protected secured 
creditor's interest, so that secured creditor failed to 
establish extraordinary circumstances justifying 


immediate distribution of proceeds to secured 
creditor prior to confirmation of reorganization plan, 
despite secured creditor's claim that it would receive 
much greater return if it were paid proceeds and were 
able to use proceeds in ordinary course of its 
business.  Bankr.Code, 11 U.S.C.A. §  1123(a)(5), 
(b)(4);  Rules Bankr.Proc.Rule 3021, 11 U.S.C.A. 
 
[10] Bankruptcy 51 3570 
 
51 Bankruptcy 
     51XIV Reorganization 
          51XIV(B) The Plan 
               51k3570 k. Execution and Performance. 
Most Cited Cases
Whether secured creditor received indubitable 
equivalent of its claim was matter for determination 
at time of plan confirmation rather than at time 
collateral was sold.  Bankr.Code, 11 U.S.C.A. §  
1123(a)(5), (b)(4);  Rules Bankr.Proc.Rule 3021, 11 
U.S.C.A. 
 
[11] Bankruptcy 51 3570 
 
51 Bankruptcy 
     51XIV Reorganization 
          51XIV(B) The Plan 
               51k3570 k. Execution and Performance. 
Most Cited Cases
Issue in determining whether to permit distribution of 
proceeds of sale of collateral to secured creditor 
outside plan of reorganization is whether best 
interests of all parties in interest will be served by 
course of action.  Bankr.Code, 11 U.S.C.A. §  
1123(a)(5), (b)(4);  Rules Bankr.Proc.Rule 3021, 11 
U.S.C.A. 
 
 
*782 F. Scott Gray, Robert G. Sable, Lampl, Sable, 
Makoroff & Libenson, Pittsburgh, Pa., for debtor. 
*783 H. Brian Peck, Baskin, Flaherty, Elliott & 
Mannino, P.C., Pittsburgh, Pa., for Victoria Mach. 
Works. 
George M. Cheever, Kirkpatrick & Lockhart, 
Pittsburgh, Pa., for Mellon Bank. 
 


MEMORANDUM OPINION 
JUDITH K. FITZGERALD, Bankruptcy Judge. 
The matter presently before the Court is secured 
creditor Mellon Bank's oral request, made at a 
hearing on Debtor's motion to sell free and clear, to 
receive immediate payment of proceeds of sale of a 
piece of heavy machinery. 
 


©  2006 Thomson/West. No Claim to Orig. U.S. Govt. Works. 
 



http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=11USCAS1123&FindType=L

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1004365&DocName=USFRBPR3021&FindType=L

http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=51

http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=51XIV

http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=51XIV%28B%29

http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=51k3570

http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=51k3570

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=11USCAS1123&FindType=L

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1004365&DocName=USFRBPR3021&FindType=L

http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=51

http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=51XI

http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=51k3442

http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=51k3442.1

http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=51k3442.1

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=11USCAS1123&FindType=L

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=11USCAS1123&FindType=L

http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=51

http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=51XI

http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=51k3442

http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=51k3442.1

http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=51k3442.1

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=11USCAS1123&FindType=L

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=11USCAS1123&FindType=L

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1004365&DocName=USFRBPR3021&FindType=L

http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=51

http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=51XIV

http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=51XIV%28B%29

http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=51k3570

http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=51k3570

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=11USCAS1123&FindType=L

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=11USCAS1123&FindType=L

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1004365&DocName=USFRBPR3021&FindType=L

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1004365&DocName=USFRBPR3021&FindType=L

http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=51

http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=51XIV

http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=51XIV%28B%29

http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=51k3570

http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=51k3570

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=11USCAS1123&FindType=L

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=11USCAS1123&FindType=L

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1004365&DocName=USFRBPR3021&FindType=L

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1004365&DocName=USFRBPR3021&FindType=L





82 B.R. 781 Page 3
82 B.R. 781, 17 Bankr.Ct.Dec. 138, 18 Collier Bankr.Cas.2d 577 
(Cite as: 82 B.R. 781) 
 
Mellon Bank has submitted a “Memorandum of Law 
In Support of the Proposition that, When a Secured 
Creditor's Collateral is Sold Pursuant to 11 U.S.C. §  
363 in a Liquidating Chapter 11 Case, the Proceeds 
of Sale May Be Distributed Immediately to the 
Secured Creditor.”   The Court finds the facts to be as 
follows. 
 
Conroe Forge & Manufacturing Corporation (Debtor) 
is a corporation formerly engaged in the business of 
manufacturing die forgings.   The Debtor's sole 
manufacturing facility is located in Conroe, Texas. 
 
Debtor filed a petition for relief under Chapter 11 of 
the Bankruptcy Code in the United States Bankruptcy 
Court for the Western District of Pennsylvania on 
November 6, 1987, after having ceased operations.   
Debtor is a Debtor-in-Possession and does not intend 
to resume its manufacturing operations.  FN1  
According to the Debtor's schedules, Mellon Bank 
holds a security interest in Debtor's land, buildings, 
machinery and equipment and is owed 
$2,254,004.51.   The Debtor has valued these assets 
in its schedules at $1,909,360.77.   Of this amount 
$440,831.69 represents the value of real estate 
pursuant to a tax assessment which may or may not 
reflect the fair market value of the realty. 
 
 


FN1. In fact, albeit after the sale involved 
herein, Debtor filed a disclosure statement 
and a liquidating Chapter 11 plan.   As yet, 
there has been no hearing on the disclosure 
statement or plan. 


 
In early December, the Debtor filed an emergency 
motion to sell certain machinery free and clear of 
liens, claims and encumbrances and a request that the 
Court shorten the notice period and conduct an 
expedited hearing.   Mellon Bank did not oppose and 
the Court granted the requests.   A hearing was held 
on December 23, 1987, because Interstate Drop 
Forge Company (Buyer) had an immediate need for 
the equipment and its offer would expire if it was not 
able to transport the machinery to Wisconsin before 
the Wisconsin Frost Laws went into effect.   The 
Wisconsin Frost Laws prohibit movement of heavy 
machinery and the like over Wisconsin roads during 
certain winter months.   From these facts, the absence 
of any relationship between Debtor and Buyer, the 
utilization of an independent broker and Mellon 
Bank's consent to the sale, the Court finds that a bona 
fide emergency existed and that the Buyer acted in 
good faith. 
 


The gross sales price offered by Buyer was 
$149,000.00 which was represented without 
contradiction to be a fair and reasonable price.   
There were no other bidders at the hearing.   At the 
request of the Debtor and with the consent of all 
parties who were present at the sale and hearing on 
this motion, the Court confirmed the sale and directed 
that a 10% (ten per cent) brokerage commission be 
paid out of these gross receipts and an additional 
amount be placed in escrow pending resolution of the 
broker's claim for reimbursement of expenses. 
 
Also escrowed was $7,200.00 representing a claim by 
Victoria Machine Works for repair charges allegedly 
secured by a repairman's possessory lien on a 
component of one of the presses.   Victoria Machine 
Works agreed to turn over the piece in order that the 
Buyer would complete the sale inasmuch as the 
component increases the useful life of the machinery 
and, therefore, its absence would affect the sale.   
Debtor filed an adversary action to require Victoria 
Machine Works to turn over the component.   
Victoria Machine Works did not have an opportunity 
to respond to the adversary complaint prior to the sale 
but did agree to release the component to facilitate 
the sale.   Victoria Machine Works has *784 asserted 
that its response to the adversary complaint will 
claim that approximately $43,000 is due for repair 
work on the machinery sold.   Therefore, at the 
hearing on December 23, 1987, Victoria Machine 
Works argued that the amount of its entire claim 
should be escrowed pending the outcome of the trial 
on the adversary proceeding.   Thus, there is a dispute 
concerning the appropriate disposition to be made of 
these funds. 
 
Mellon Bank argued that in order to adequately 
protect its interest, the Court must apply either 11 
U.S.C. §  361(1) or the “indubitable equivalen [ce]” 
language of 11 U.S.C. §  361(3) and must authorize 
the immediate payment to Mellon Bank of the net 
proceeds of sale.   Mellon Bank did not deny the 
Court's suggestion that 11 U.S.C. §  361(2), which 
permits a lien substitution to proceeds, would provide 
that protection;  rather, Mellon Bank's position is that 
it would benefit more from immediate payment.   The 
motion to sell free and clear specifically provided for 
the transfer of all liens to proceeds.   On January 13, 
1988, this Court entered an Order requiring that all 
proceeds be escrowed except for amounts previously 
authorized to be paid to the broker. 
 
 


Discussion  
 


©  2006 Thomson/West. No Claim to Orig. U.S. Govt. Works. 
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Bankruptcy Rule 3021 provides: 
After confirmation of a plan, distribution shall be 
made to creditors whose claims have been allowed.... 
 
This provision is the successor to former Bankruptcy 
Rule 10-405(a) which is derived from §  224(3) of 
the Bankruptcy Act.   Rule 10-405(a) provided that 
“... after confirmation of a plan distribution shall be 
made ... to ... creditors whose claims have been 
allowed....”  The problem in the case at bar arises 
from Bankruptcy Code §  1123(b)(4) which enables 
Debtors to structure a liquidation through a plan and 
states, in substance, that a plan may provide for the 
sale of all or substantially all estate assets and the 
distribution of proceeds. 
 
 [1] The general rule is that distribution should not 
occur except pursuant to a confirmed plan of 
reorganization, absent extraordinary circumstances.    
Abbotts Dairies of Pennsylvania, Inc., 788 F.2d 143 
(3d Cir.1986).   See 6A Collier on Bankruptcy, ¶  
11.14 (14th ed. 1977).   See also 11 U.S.C. §  
1123(a)(5) (plan must provide adequate means for 
implementation);  and Bankruptcy Rule 3021. 
 
 [2] It is within the discretion of the Bankruptcy 
Court to determine whether extraordinary 
circumstances exist so that sale proceeds may be paid 
to creditors outside the confines of a plan.  Cf. In re 
Lilly C. Anderson, 833 F.2d 834, 836 (9th Cir.1987) 
(concerning award of postpetition interest but denial 
of “lost opportunity” compensation to oversecured 
creditor after sale of collateral by Trustee appointed 
to conduct sale in apparent Chapter 11 where no plan 
had been confirmed).  See also, In re Industrial 
Office Building Corp., 171 F.2d 890, 892 (3d 
Cir.1949) (authorizing interim distribution of funds in 
excess of those needed for reorganization). 
 
 [3] In re Braniff Airways, Inc., 700 F.2d 935 (5th 
Cir.1983) (rehearing and rehearing en banc denied), 
concerned a sale of a substantial portion of Debtor's 
assets before a plan had been confirmed.   The 
appellate court found that the terms of sale would 
have dictated the plan provisions without circulation 
of a proposed plan.   The sale was not permitted.   
Although the facts of the case at bar are not on point 
with those of Braniff, this court finds persuasive the 
Fifth Circuit's opinion that, first, Chapter 11's 
confirmation requirements (herein a plan and 
disclosure statement) should not be short-circuited 
and, second, approval of preplan distributions in 
liquidating Chapter 11 cases would leave little 
incentive for completing the requirements of the 
disclosure statement and plan preparatory to a 


reorganization by way of liquidation.  Id. at 940. 
 
 [4] [5] [6] [7] The policy behind Chapter 11 
reorganization is successful rehabilitation.  NLRB v. 
Bildisco and Bildisco, 465 U.S. 513, 527, 104 S.Ct. 
1188, 1196, 79 L.Ed.2d 482 (1984).   However, the 
concept of reorganization includes liquidation.  
*785In re  Koopmans, 22 B.R. 395, 398 
(Bank.D.Utah 1982).  See also In re Industrial Office 
Building Corp., supra, 171 F.2d at 892.   This Court, 
therefore, must determine whether the property, 
herein proceeds, is necessary for an effective 
reorganization.   See In re Keller, 45 B.R. 469, 471 
(Bank.N.D.Iowa 1984).   In a liquidating Chapter 11 
where Debtor has ceased operations and collateral 
value is not decreasing, ordinarily all property will be 
necessary for an effective reorganization.  
“Necessary” property has been defined as that which 
“ ‘will contribute’ to a plan of reorganization.”  In re 
6200 Ridge, Inc., 69 B.R. 837, 843 
(Bank.E.D.Pa.1987).   If, as in this case, 
circumstances require confirmation of a sale before a 
liquidating plan has been confirmed, the proceeds, 
which will be earning interest, are necessary to the 
plan which presumably will provide for the sale of 
the rest of Debtor's assets and distribution of 
proceeds. FN2  Cf. 11 U.S.C. §  1123(a)(5) (plan must 
provide adequate means for implementation). 
 
 


FN2. The plan proposed by Debtor but as 
yet uncirculated to creditors does precisely 
this. 


 
 [8] If distribution is made to creditors in a 
liquidating Chapter 11 before confirmation of a plan 
there will be little incentive for parties in interest to 
prosecute the case in an expeditious manner much 
less to perform the work required to issue and obtain 
approval of a disclosure statement and plan.    See In 
re Braniff Airways, Inc., supra, 700 F.2d at 940;  In 
re Jartran, Inc., 71 B.R. 938, 942 & n. 6 
(Bank.N.D.Ill., E.D.1987) (court rejected argument 
that because debtor's case was a liquidating Chapter 
11 it should be treated as a Chapter 7 for distribution 
purposes).   In addition, if distribution of assets 
occurs before confirmation, there will exist no means 
by which a plan may be implemented.   Such a course 
would violate §  1123(a)(5). 
 
Moreover, Bankruptcy Rule 3021 provides that 
distribution pursuant to a Chapter 11 plan is 
authorized only with respect to allowed claims.   The 
amount of Mellon Bank's allowed claim has not been 
determined and could depend on many factors 
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including, inter alia, the terms of a proposed plan, 
whether or not the plan is accepted, and whether or 
not the case suffers conversion to a Chapter 7. 
 
 [9] The crux of Mellon Bank's argument is that even 
if it eventually receives the proceeds of sale plus 
interest it would receive a much greater return if it is 
paid the proceeds now and is able to use them in the 
ordinary course of its business.   In support of this 
position, Mellon Bank relies on In re American 
Mariner Industries, Inc., 734 F.2d 426 (9th 
Cir.1984), where, in deciding a motion for relief from 
stay, the court held that the secured creditor was 
entitled to compensation for the delay it had suffered 
in enforcing its rights in order to give it, as nearly as 
possible, the benefit of its bargain. 
 
The United States Supreme Court recently discussed 
the concept that an undersecured creditor is not 
entitled to compensation for the delay occasioned by 
the automatic stay provisions of the Code.   In United 
Savings Association of Texas v. Timbers of Inwood 
Forest Associates, Ltd., 484 U.S. 365, 108 S.Ct. 626, 
98 L.Ed.2d 740 (1988), the Court stated that “the 
undersecured petitioner [creditor] is not entitled to 
interest on its collateral during the stay to assure 
adequate protection under 11 U.S.C. §  362(d)(1).”  
Id. at ----, 108 S.Ct. at 635.   In the case at bar, as in 
Timbers of Inwood, the undersecured creditor has not 
sought relief from stay under §  362(d)(2) or on any 
other ground, but merely raised the issue of what 
constitutes adequate protection. FN3  To the extent that 
Timbers of Inwood discussed the payment of interest 
for use of an undersecured creditor's collateral during 
the automatic stay period, this Court finds it apposite 
to the instant case, and finds that American Mariner, 
which discussed a similar premise after a creditor 
applied for relief from stay, *786 to be inapposite. FN4  
Even so, Mellon Bank's interest in the value of its 
collateral is preserved because the sale itself 
determined the value of the collateral and the sales 
proceeds, to which Mellon Bank's lien now attaches, 
are escrowed. 
 
 


FN3. The Court emphasizes that this issue 
was raised by the creditor after it consented 
to a sale free and clear of liens and 
encumbrances with transfer of liens and 
encumbrances to proceeds. 


 
FN4. Of further note is that the Bankruptcy 
Court for the Eastern District of 
Pennsylvania has chosen to disagree with 
American Mariner insofar as that case may 


require compensation for delay to every 
undersecured creditor in every case.  In re 
Grant Broadcasting of Philadelphia, Inc., 71 
B.R. 376, 388 (Bank.E.D.Pa.1987).   This 
court agrees that adequate protection 
depends on the circumstances of each case. 


 
 [10] At the hearing in the instant matter Mellon 
Bank's counsel indicated that it was his opinion that 
Mellon Bank is undersecured and not secured in all 
assets and probably would sustain a deficiency.   
Furthermore, counsel did not know whether Debtor's 
obligations to Mellon Bank had been accelerated by 
reason of default.   These factors, coupled with those 
discussed above, lead the Court to find that 
escrowing the proceeds at interest adequately protects 
Mellon Bank's interest.   In addition, Mellon Bank 
has shown no basis upon which immediate payment 
of the net proceeds of sale would be required to 
afford it adequate protection nor why substitution of 
liens denies adequate protection.   Whether or not 
Mellon Bank receives the indubitable equivalent of 
its claim, as argued at the hearing, is a matter for 
determination at the time of plan confirmation, 
Timbers of Inwood, supra, 484 U.S. at ----, 108 S.Ct. 
at 632-33, especially where the value of its security 
has not been determined and where there is, as in this 
case, Debtor's assurance that it has prepared a 
liquidating plan. FN5


 
 


FN5. Debtor's liquidating plan was filed 
with the court while this opinion was 
pending. 


 
This Court also notes that case law in the Third 
Circuit which construed certain provisions of former 
Chapter XI of the Bankruptcy Act established that a 
sale of assets before confirmation of a plan is 
permissible only on the basis of a demonstrated 
emergency.  “Emergency” was defined as an 
“imminent danger that the assets of the ailing 
business will be lost if prompt action is not taken.”  
In re Solar Manufacturing Corp., 176 F.2d 493, 494 
(3d Cir.1949).   Compare In re White Motor Credit 
Corp., 14 B.R. 584, 4 C.B.C.2d 1562 
(Bank.N.D.Ohio 1981).  And see Matter of Mesta 
Machine Co., 30 B.R. 178 (Bank.W.D.Pa.1983) 
(concerning a Code case filed in the Western District 
of Pennsylvania pursuant to Chapter 11). FN6  If the 
sale itself is permissible only in the most exigent 
circumstances absent confirmation of a Chapter 11 
plan, distribution of the proceeds will require, at 
minimum, a showing of similar immediate need.   
That a creditor could receive a better return through 
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immediate payment does not mean that the creditor is 
not adequately protected by substitution of liens *787 
to proceeds especially where the proceeds are 
escrowed at interest pending confirmation of a 
liquidating plan, and when the secured creditor 
agreed to the Debtor's motion for sale providing for 
transference of liens to proceeds. 
 
 


FN6. This Court is aware of the opinion of 
the Bankruptcy Court for the Eastern 
District of Pennsylvania in In re Industrial 
Valley Refrigeration and Air Conditioning 
Supplies, Inc., 77 B.R. 15 
(Bank.E.D.Pa.1987), which held that the 
Third Circuit's decision in Abbotts Dairies 
implicitly overruled Solar Manufacturing 
and that therefore “the Third Circuit has ... 
abandoned the ‘emergency-only’ standard ... 
enunciated in Solar Manufacturing,” 
adopting instead a test which includes as an 
element a showing of a “sound business 
purpose”.   77 B.R. at 20, 21.   This Court's 
examination of Abbotts Dairies revealed that 
an emergency sale was the event which 
triggered the appeal, 788 F.2d at 144-45, 
that the question of exigent circumstances 
was not at issue having been found by the 
district court to exist, and that the only issue 
before the Third Circuit and on remand was 
the existence of good faith between Debtor 
and Buyer.   Nonetheless, this Court finds 
that the more stringent test of Solar 
Manufacturing was met in the case at bar, 
and it is not necessary to choose between the 
two standards.  McLaughlin v. Arco 
Polymers, Inc., 721 F.2d 426, 430 n. 5 (3d 
Cir.1983) (Third Circuit panel is bound by 
reported circuit opinions “unless and until 
they are reversed by the in banc court”);  
Gardner v. Com. of Pa. Dept. of Public 
Welfare, 685 F.2d 106, 108 (3d Cir.), cert. 
denied, 459 U.S. 1092, 103 S.Ct. 580, 74 
L.Ed.2d 939 (1982) (a panel of the Third 
Circuit “is not free ... to overrule a 
governing precedent in this circuit”).  See 
Penn Central Transportation Co., Inc. v. 
Celotex Corp., 403 F.Supp. 70, 74 
(E.D.Pa.1975), aff'd, 538 F.2d 320 (3d 
Cir.1976) (on a statute of limitations 
question, the court stated “to overrule prior 
[judicial] authority is not lightly to be 
presumed, especially an overruling sub 
silentio ”) (citations omitted). 


 


 [11] Mellon Bank cites various Code provisions in 
support of its argument that this Court may order 
immediate payment;  however, whether or not the 
Court may so order is not the issue.   The issue is 
whether the best interests of all parties in interest will 
be served by the course of action requested.  See 
Matter of Realty Associates Securities Corp., 58 
F.Supp. 220 (E.D.N.Y.1944) (regarding distribution 
of excess cash).  See also In re Industrial Office 
Building Corp., 171 F.2d at 893.   At the time of the 
hearing on the sale a creditor's committee had not 
been appointed in this case.   Furthermore, this case 
was only a few weeks old and, in this Court's view, 
an adequate opportunity to examine Debtor's affairs 
and/or negotiate and/or form a plan of reorganization 
had not been provided.   There is no dispute that the 
sale was for a fair and reasonable price and in the 
best interest of creditors because a delay would have 
meant either the loss of the sale or a postponement 
until after the winter months with corresponding loss 
to the value of the collateral itself.   In addition, a 
liquidating plan has been proposed which includes 
suggested distribution of proceeds to classes of 
creditors.   Thus creditors are provided an 
opportunity to examine the proposal for liquidation 
pursuant to the plan and disclosure statement in 
accordance with the policy and spirit of Chapter 11 of 
the Bankruptcy Code.   See H.R. No. 95-595 (1977), 
U.S.Code Cong. & Admin.News 1978, p. 5787 
(Chapter 11 “incorporates the essence of the 
protection features of ... Chapter X”). 
 
Furthermore, §  1106 provides, in pertinent part: 
(a) A trustee shall- 
(5) ... file a plan ... a report of why the trustee will not 
file a plan, or recommend conversion ... or 
dismissal.... 
 
Pursuant to §  1107(a) a debtor-in-possession is 
charged with the obligations of a trustee.   No 
justification exists, based on the instant facts and the 
provisions and policies of the Bankruptcy Code, to 
order remittance of proceeds to Mellon Bank before 
confirmation of a plan of reorganization. 
 
 


Conclusion  
 
In accordance with the foregoing, this Court holds 
that in this liquidating Chapter 11 case where there 
has been a sale of assets prior to confirmation of a 
plan and an undersecured creditor has not established 
that immediate payment to it of proceeds of sale is 
required for adequate protection, there will be no 
distribution until a plan is confirmed.   See H.R. No. 
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95-595, 95th Cong., 1st Sess. (1977) (the purpose of 
reorganization “is to form and have confirmed a plan 
of reorganization”). 
 
If Mellon Bank believes that it is suffering unduly 
through the pendency of this Chapter 11, it has many 
courses of action to choose from under the 
Bankruptcy Code.   At this point and in this particular 
matter Mellon Bank is adequately protected by the 
substitution of liens to proceeds and payment of 
proceeds prior to plan confirmation will be and 
hereby is denied in accordance with the Order of this 
Court dated January 13, 1988. 
 
Bkrtcy.W.D.Pa.,1988. 
In re Conroe Forge & Mfg. Corp. 
82 B.R. 781, 17 Bankr.Ct.Dec. 138, 18 Collier 
Bankr.Cas.2d 577 
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Motions, Pleadings and Filings
 
 


United States District Court, S.D. New York. 
In re CROSSWINDS ASSOCIATES, Debtor. 


No. 96 CIV. 4572 (BSJ). 
 


June 25, 1996. 
 


OPINION AND ORDER 
  
 JONES, District Judge: 
 
 *1 Crosswinds Associates (the "Debtor") has moved 
this Court, on an emergency basis, for a stay pending 
appeal of a Bankruptcy Court order lifting the 
automatic stay imposed by section 362(a) of the 
Bankruptcy Code.   On May 14, 1996, the United 
States Bankruptcy Court for the Southern District of 
New York (Lifland, J.) issued an order lifting the 
automatic stay to allow Colony GFP Partner, L.P. 
(the "Creditor") to complete its foreclosure sale of the 
property in issue.   On May 24, 1996, the Debtor filed 
an appeal in the Southern District of New York, 
challenging the order granting vacatur of the 
automatic stay.   The Debtor has now moved this 
Court pursuant to Rule 8005 of the Federal Rules of 
Bankruptcy Procedure for a stay of the Bankruptcy 
Court's order pending the appeal.   For the reasons 
stated below, the Debtor's motion is denied. 
 


DISCUSSION 
 Rule 8005 of the Federal Rules of Bankruptcy 
Procedure provides that a motion for a stay of a 
Bankruptcy Court order may be made to the District 
Court pending appeal of the order.  Fed.R.Bankr.P. 
8005.   In order to obtain a stay pursuant to Rule 
8005, the movant must establish (1) the strong 
likelihood of success on the merits of the appeal;  (2) 
that the movant will suffer irreparable injury if the 
stay is denied;  (3) that no substantial harm will be 
suffered by others if the stay is granted;  and (4) what 
the harm to the public interest, if implicated, is.  In re 
Advanced Mining Systems, Inc., 173 B.R. 467, 468 
(S.D.N.Y.1994);  In re Friedberg, 1991 WL 259038 
at *2 (S.D.N.Y. Nov. 25, 1991).   All four criteria 
must be satisfied before relief under Rule 8005 will 
be granted.  Advanced Mining Systems at 468. 
 
 Strong Likelihood of Success on the Merits 


 
 The Bankruptcy Court found that the Creditor had 
satisfied the requirements of sections 362(d)(1) and 
(2) of the Bankruptcy Code, and was therefore 
entitled to relief from the automatic stay.   Tr. at 158;  
11 U.S.C. § §  362(d)(1) and (2).   Under section 
362(d)(3)(a), the lift of the stay can be avoided if 
within 90 days "the debtor has filed a plan of 
reorganization that has a reasonable possibility of 
being confirmed within a reasonable time." 11 U.S.C. 
§  362(d)(3)(a).   Unable to avail itself of §  
362(d)(3)(a) relief, the Debtor urges that the 
Bankruptcy Court erred when it found the Debtor 
could not demonstrate a feasible plan of 
reorganization.   Order to Show Cause at ¶  61. [FN1]  
This, presumably, will be the basis of its appeal.  
[FN2]
 


FN1. The Debtor also urges that the 
Bankruptcy Court "erred when it found the 
debtor should have filed a plan of 
reorganization by the return date of the 
hearing."   Order to Show Cause at ¶  63.   
The record, however, does not reflect any 
such finding on the part of the Court.   After 
surveying the evidence, Bankruptcy Judge 
Lifland stated "[t]here is no realistic Plan, 
confirmable Plan in prospect, and the record 
has demonstrated that," Tr. 158 (emphasis 
supplied).   Bankruptcy Judge Lifland's 
comment is more properly understood as a 
factual finding than a procedural bar, and 
will be construed as such. 


 
FN2. It should be noted that in support of its 
eleventh-hour motion, the Debtor submitted 
to this Court nothing more than an affidavit 
from its general partner and a number of 
accompanying exhibits.   While in these 
papers the Debtor claims that the 
Bankruptcy Court erred twice in making 
factual conclusions, see ¶ ¶  61 and 63, the 
Debtor nowhere actually articulates what 
points it would press on appeal.   
Accordingly, absent a memorandum of law 
or anything else so indicating, this Court has 
had to speculate as to what would most 
likely be Debtor's basis for appeal. 


 
 "Conclusions of the Bankruptcy Court based on 
testimony offered by a witness at a hearing before 
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that court are considered factual findings...."  In re Jet 
Express, Inc. 158 B.R. 578, 580 n. 3 (S.D.N.Y.1993).   
While a district court reviews the legal conclusions of 
a bankruptcy court de novo, it reviews factual 
findings under a "clearly erroneous" standard.  
Fed.R.Bankr.P. 8013;  Jet Express at 580.  See also 
In re Crysen/Montenay Energy Co., 156 B.R. 922 
(S.D.N.Y.1993), aff'd, 19 F.3d 9 (1994).   As a result, 
conclusions based on witness testimony can be 
reversed only if clearly erroneous.  Jet Express at 580 
n. 3 (quoting In re Lomas Fin. Corp., 117 B.R. 64, 67 
n. 2 (S.D.N.Y.1990)).   Under this standard, the court 
will reverse only if "left with the definite and firm 
conviction that a mistake has been committed."  Jet 
Express at 580 (internal quotations and citations 
omitted). 
 
 *2 This Court is left with no such conviction.   The 
evidence supports Bankruptcy Judge Lifland's 
conclusion that no feasible plan of reorganization 
existed.   The Bankruptcy Court's finding that 
substantial disrepair existed in the property is amply 
supported by the record.   See, e.g., Tr. 38, 40-41, 45, 
61, 87-90.   Also supported was the Bankruptcy 
Court's finding of the need for substantial repairs and 
maintenance, and of the Debtor's inability to pay for 
such work.   See, e.g., Tr. 47-48, 50-51, 53.   
Additionally, the Bankruptcy Court's finding that a 
sufficient capital infusion could not timely be raised 
was supported by testimony that, as of the date of the 
hearing, no attempt had been made to raise capital 
from Debtor's limited partners.   Tr. 133-34. 
 
 By contrast, the only testimony supporting the 
Debtor's contention that the property could generate 
positive cash flow sufficient to provide the Creditor 
adequate protection of its interest was that of the 
general partner of the Debtor itself.   Tr. 130-32, 140-
41.   This testimony, though, amounted to nothing 
more than a disputing of the conclusions drawn from 
the appraiser's findings, and was properly found by 
the Court to be "conclusory," and "speculative."   Tr. 
155-58.   Indeed, the Bankruptcy Court found the 
testimony of the Debtor's sole witness sufficiently 
unavailing as to characterize the Creditor's evidence 
as "essentially unrebutted."   This Court finds no 
reason to disturb the Bankruptcy Court's findings. 
 
 This Court, therefore, finds that the Debtor's 
likelihood of success on appeal is not strong, and that 
the Debtor has therefore not satisfied that prong 
under Federal Rule of Bankruptcy Procedure 8005 
and the related case law. Remaining Requirements 
under Rule 8005
 


 The test for granting a stay under Federal Rule of 
Bankruptcy Procedure 8005 is conjunctive;  each of 
its four requirements must be satisfied.  See In re 
Advanced Mining Systems, Inc., 173 B.R. 467, 468 
(S.D.N.Y.1994); In re Friedberg, 1991 WL 259038 
at *2 (S.D.N.Y. Nov. 25, 1991).   Since the Debtor 
has failed to satisfy the strong likelihood of success 
requirement, it cannot obtain Rule 8005 relief.   
Accordingly, it is unnecessary for this Court to 
consider whether the Debtor has satisfied the 
remaining three requirements. 
 


CONCLUSION 
 For the reasons stated above, the Debtor's motion 
pursuant to  Fed.R.Bankr.P. 8005 for a stay pending 
appeal of the Bankruptcy Court's lifting of the 
automatic stay is denied. 
 
 So ordered. 
 
 Not Reported in F.Supp., 1996 WL 350695 
(S.D.N.Y.), Bankr. L. Rep.  P 77,072 
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United States Bankruptcy Appellate Panelof the 
Ninth Circuit. 


In re Steven Corl DECKER, Debtor. 
USA/INTERNAL REVENUE SERVICE, Appellant, 


v. 
VALLEY NATIONAL BANK;  Steven Corl Decker;  


and Susan Decker, Appellees. 
BAP No. CC-95-1895-HJK. 


Bankruptcy No. ND 94-15402 RR. 
 


Argued and Submitted May 22, 1996. 
Decided July 30, 1996. 


 
Chapter 11 debtor-in-possession moved for 
authorization to sell real estate and pay part of 
proceeds to mortgagee.   Internal Revenue Service 
(IRS) objected, claiming senior lien against property 
for unpaid estate taxes.   The United States 
Bankruptcy Court for the Central District of 
California, Robin L. Riblet, J., authorized sale and 
ordered payment of portion of proceeds to 
mortgagee.   IRS appealed.   The Bankruptcy 
Appellate Panel, Hagan, J., held that:  (1) appeal was 
not moot, even though property had been sold and 
IRS did not seek stay pending appeal;  (2) expiration 
of ten-year time limit for estate tax lien was stayed 
during debtor's bankruptcy;  (3) marshaling doctrine 
could not be applied against IRS;  (4) mortgagee's 
lien was senior to that of IRS;  and (5) bankruptcy 
court's refusal to provide adversary hearing was 
harmless error. 
 
Reversed in part, affirmed in part, and order affirmed. 
 
Klein, J., sitting by designation, concurred and filed a 
separate opinion. 
 


West Headnotes 
 
[1] Bankruptcy 51 3782 
 
51 Bankruptcy 
     51XIX Review 
          51XIX(B) Review of Bankruptcy Court 
               51k3782 k. Conclusions of Law;  De Novo 
Review. Most Cited Cases
Appellate court would review bankruptcy court's 
decision de novo where bankruptcy court suggested 
its ruling on validity and priority of tax lien was in 


nature of motion for summary judgment and Internal 
Revenue Service (IRS) challenged failure to provide 
adversary hearing. 
 
[2] Bankruptcy 51 3781 
 
51 Bankruptcy 
     51XIX Review 
          51XIX(B) Review of Bankruptcy Court 
               51k3781 k. Moot Questions. Most Cited 
Cases
Appeal from bankruptcy court's decision, permitting 
Chapter 11 debtor-in-possession to sell real estate and 
pay mortgagee in full, was not moot, even though 
property, upon which Internal Revenue Service (IRS) 
claimed superior lien, had been sold and IRS failed to 
obtain stay pending appeal, inasmuch as IRS did not 
seek to undo sale, but rather challenged mortgagee's 
rights to proceeds, and mortgagee, which was party 
to appeal, could be required to repay funds in event 
of adverse decision on appeal. 
 
[3] Federal Courts 170B 723.1 
 
170B Federal Courts 
     170BVIII Courts of Appeals 
          170BVIII(I) Dismissal, Withdrawal or 
Abandonment 
               170Bk723 Want of Actual Controversy 
                    170Bk723.1 k. In General. Most Cited 
Cases
When order appealed involves distribution of funds 
and party who received funds is party to appeal, 
appeal is not moot, given appellate court's power to 
fashion effective relief. 
 
[4] Bankruptcy 51 2157 
 
51 Bankruptcy 
     51II Courts;  Proceedings in General 
          51II(B) Actions and Proceedings in General 
               51k2157 k. Limitations and Time to Sue;  
Computation. Most Cited Cases
 
 Limitation of Actions 241 110 
 
241 Limitation of Actions 
     241II Computation of Period of Limitation 
          241II(G) Pendency of Legal Proceedings, 
Injunction, Stay, or War 
               241k110 k. Pendency of Proceedings Under 
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Assignment for Creditors or in Insolvency or 
Bankruptcy. Most Cited Cases
Expiration of ten-year time limit for liens on 
decedent's gross estate for estate taxes created under 
Internal Revenue Code was stayed during Chapter 11 
debtor's bankruptcy, regardless of whether time limit 
was limitational or durational.  Bankr.Code, 11 
U.S.C.A. §  108(c);  26 U.S.C.A. §  6324(a)(1). 
 
[5] Internal Revenue 220 4788.1 
 
220 Internal Revenue 
     220XXIII Liens 
          220k4788 Notice or Record of Federal Lien 
Affecting Priority 
               220k4788.1 k. In General. Most Cited Cases
Lien for estate taxes on decedent's gross estate 
created under Internal Revenue Code does not need 
to be recorded to be valid, even against subsequent 
purchaser for value with no actual knowledge of lien.  
26 U.S.C.A. §  6324(a)(1). 
 
[6] Internal Revenue 220 4795 
 
220 Internal Revenue 
     220XXIII Liens 
          220k4794 Actions to Enforce Lien 
               220k4795 k. Defenses. Most Cited Cases
Bankruptcy court erred as a matter of law in holding 
that marshaling doctrine could be applied against 
Internal Revenue Service (IRS), which opposed sale 
of real property on which it claimed to have superior 
lien, on ground that IRS had multiple other items of 
collateral while mortgagee to be paid with proceeds 
of sale had only lien against property to be sold, 
inasmuch as doctrine of marshaling could not be 
applied to enforcement of federal tax liens. 
 
[7] Internal Revenue 220 4795 
 
220 Internal Revenue 
     220XXIII Liens 
          220k4794 Actions to Enforce Lien 
               220k4795 k. Defenses. Most Cited Cases
Junior lienholder cannot invoke marshaling doctrine 
to prevent United States from enforcing its tax liens 
against any property for which enforcement is 
authorized by applicable federal statutes. 
 
[8] Internal Revenue 220 4780 
 
220 Internal Revenue 
     220XXIII Liens 
          220k4780 k. Accrual. Most Cited Cases


Mortgagee's lien on property that Chapter 11 debtor-
in-possession sought to sell was senior to lien of 
Internal Revenue Service (IRS) for estate taxes, given 
IRS' failure to dispute discharge of original executors 
for decedent's estate within allotted period, which 
caused IRS' lien on property to be released and 
attached to proceeds of mortgagee's loan, pursuant to 
Internal Revenue Code provision indicating property 
that was part of probate estate is divested of tax lien 
when transferred to subsequent purchaser or holder of 
security interest if estate's executor has been 
discharged from personal liability under Internal 
Revenue Code.  26 U.S.C.A. § §  2204, 6324(a)(3). 
 
[9] Constitutional Law 92 286 
 
92 Constitutional Law 
     92XII Due Process of Law 
          92k286 k. Internal Revenue and Customs 
Duties. Most Cited Cases
 
 Internal Revenue 220 4788.1 
 
220 Internal Revenue 
     220XXIII Liens 
          220k4788 Notice or Record of Federal Lien 
Affecting Priority 
               220k4788.1 k. In General. Most Cited Cases
Purchaser of probate property may avoid risks of loss 
arising from unrecorded lien for federal estate taxes 
by either establishing that executor or administrator 
has been released from personal liability or by 
securing certificate of discharge of lien;  further 
accommodation of purchaser is not constitutionally 
required by due process.  U.S.C.A. Const.Amend. 5;  
26 U.S.C.A. § §  2204, 6324, 6325(c). 
 
[10] Bankruptcy 51 3788 
 
51 Bankruptcy 
     51XIX Review 
          51XIX(B) Review of Bankruptcy Court 
               51k3788 k. Harmless Error. Most Cited 
Cases
Bankruptcy court's refusal to provide requested 
adversary proceeding to determine validity and 
priority of Internal Revenue Service's (IRS) estate tax 
lien on property that Chapter 11 debtor-in-possession 
sought to sell was harmless error;  IRS was 
essentially provided all procedures involved in 
motion for summary judgment, and bankruptcy court 
correctly held that, as a matter of law, mortgagee's 
security interest in property was senior to IRS' lien.  
Fed.Rules Bankr.Proc.Rule 7001, 11 U.S.C.A. 
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*685 Gregory A. Roth, Los Angeles, CA, for U.S. 
Steven Corl Decker, Santa Barbara, CA, pro se. 
Shelly Rothschild, Los Angeles, CA, for Valley 
National Bank. 
 
Before:  HAGAN, JONES, and KLEIN, 
FN1Bankruptcy Judges. 
 


FN1. Hon. Christopher M. Klein, 
Bankruptcy Judge for the Eastern District of 
California, sitting by designation. 


 
 


OPINION 
HAGAN, Bankruptcy Judge: 
Steven C. Decker (“Debtor”) is a debtor and debtor-
in-possession under chapter 11 of the Bankruptcy 
Code.   The Debtor filed a motion requesting the 
bankruptcy court to authorize the sale of a piece of 
real estate, and the payment of part of the proceeds to 
Valley National Bank (“VNB”), a creditor holding a 
security interest in the property.   The Internal 
Revenue Service (“IRS”) filed an objection to the 
motion, contending that it had a senior lien against 
the property for unpaid estate taxes.   The bankruptcy 
court authorized the sale and the payment of a portion 
of the proceeds to VNB.   The IRS appeals.   We 
REVERSE IN PART, AFFIRM IN PART, and 
AFFIRM THE ORDER. 
 
 


FACTS  
 
Chester J. Decker, the father of the Debtor, died on 
July 3, 1985.   In his will, Chester J. Decker devised 
to the Debtor a piece of real property located at 63 
Royal Avenue, Borough of Hawthorne, County of 
Passaic, New Jersey (the “property”).   It is this 
property, and its subsequent disposition, that is the 
subject of this appeal. 
 
Three executors were appointed pursuant to the terms 
of Chester J. Decker's will.   On or about October 2, 
1986, the executors moved for a determination of 
federal estate *686 tax liability under 26 U.S.C. §  
2204. FN2  The executors also moved for an extension 
of time in which to pay the federal estate tax liability 
under section 6166.   The IRS agreed to the extension 
of time, permitting the estate to pay off the estate tax 
liability over 15 years. 
 
 


FN2. Hereinafter, all references to “section” 


are to the respective section of the Internal 
Revenue Code, Title 26, United States Code. 


 
On June 5, 1987, the Debtor was substituted as 
executor, and the original executors were released by 
the state court. 
 
On September 21, 1987, the Debtor mortgaged the 
property to VNB for $250,000.00.   The mortgage 
specifically noted that the Debtor had obtained the 
property through the estate of Chester J. Decker. 
 
The estate of Chester J. Decker defaulted on its estate 
tax liability in October, 1992.   Although the IRS 
issued several notices of its intent to levy, it never 
actually levied against the property. 
 
The Debtor filed his bankruptcy case under chapter 
11 on December 20, 1994.   The IRS was listed as an 
unsecured creditor holding an unliquidated, disputed 
claim in the amount of $331,000. 
 
On May 30, 1995, the Debtor filed a “Motion for 
Order Authorizing Debtor and Debtor-in-Possession 
to Sell Real Property and Pay Off Pre- and Post-
Petition Secured Debt Thereon and to Pay Costs 
Attendant to the Sale.”   Through the motion, the 
Debtor sought to sell the property for $555,000, and 
to use the proceeds to pay off prepetition and 
postpetition debt secured by the property, among 
other things. FN3


 
 


FN3. The initial motion failed to indicate 
whether the sale was free and clear of liens, 
and was somewhat ambiguous regarding 
whether VNB was to be paid in full. 


 
The IRS filed an opposition to the motion on June 30, 
1995.   The IRS asserted that the property was subject 
to a lien in favor of the IRS for the unpaid estate 
taxes, and that this lien was superior to that held by 
VNB.   The IRS presented an affidavit indicating that 
unpaid estate taxes, including penalties and interest 
through the petition date, totaled $1,035,524.34.   The 
IRS indicated that it was amending its proof of claim 
to reflect this amount as a secured debt.   The IRS 
opposed the motion on the following grounds, among 
others:  (1) the motion was an attempt to determine 
the validity, priority, or extent of liens, and therefore 
should have been brought as an adversary proceeding 
under Fed.R.Bankr.P. 7001;  and (2) the IRS had a 
lien against the property under section 6324.   The 
IRS noted that its lien under section 6324 would 
normally expire on July 3, 1995 (less than one week 
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after the opposition was filed), but argued that this 
expiration was stayed by the Debtor's bankruptcy 
filing. 
 
The Debtor and VNB both responded to the IRS's 
opposition.   Both responses were filed after July 3, 
1995, and both contended that the IRS's section 6324 
lien had expired on that date, leaving the IRS 
unsecured.   Both VNB and the Debtor asserted that 
the 10-year limitation on liens under section 6324 
was durational, and not in the nature of a statute of 
limitations, and that therefore the lien was required to 
be foreclosed within the 10-year period.   VNB 
additionally contended that:  (1) the determination of 
priority between the IRS and VNB should be 
adjudicated as an adversary proceeding;  (2) the 
doctrine of marshaling should be applied against the 
IRS, because the IRS had multiple items of valuable 
collateral while VNB only had a lien against the one 
piece of property at issue;  (3) the IRS had forfeited 
its lien under section 6324 in favor of a lien under 
section 6324A, and that a section 6324A lien was not 
effective against VNB;  and (4) that if the IRS held a 
section 6324 lien, it was not effective as against 
VNB. 
 
A hearing was held on August 3, 1995.   At this 
hearing, both the IRS and VNB again contended that 
the question of priority as between them should be 
adjudicated as an adversary proceeding.   The court 
rejected this argument, holding that this was, in 
effect, a summary judgment motion involving wholly 
legal questions.   Transcript of August 3, 1995 
Hearing, at 23-24.   The court concluded that (1) the 
section 6324A lien would not be enforceable against 
the holder of a security interest;  (2) the section 6324 
lien *687 was not enforceable against the holder of a 
security interest;  (3) the 10-year limitation on section 
6324 liens was durational, not a statute of limitations;  
and (4) the IRS was subject to the doctrine of 
marshaling. 
 
The court subsequently entered an order 
memorializing its decision.   The court permitted the 
sale to go forward, and directed that at closing VNB 
was to be paid the full amount of its secured claim 
against the Debtor from the proceeds of the sale.   
The IRS filed a timely notice of appeal. FN4


 
 


FN4. The IRS filed a notice of appeal on 
August 14, 1995, after the court orally 
announced its ruling, and filed an amended 
notice of appeal on October 24, 1995, after 
the court's order was entered.   Both notices 


of appeal were timely.   See Fed.R.Bankr.P. 
8002(a). 


 
ISSUES  


 
1. Whether the bankruptcy court properly concluded 
that VNB's lien was senior to that allegedly held by 
the IRS. 
 
2. Whether the bankruptcy court properly adjudicated 
the validity and priority of the IRS's lien outside of 
the context of an adversary proceeding. 
 
 


STANDARD OF REVIEW  
 
 [1] The bankruptcy court suggested that its ruling 
was in the nature of a motion for summary judgment.   
Given the context, and the fact that the IRS 
challenges the failure to provide an adversary 
proceeding, we find it appropriate to apply the 
standard of review for summary judgment motions, 
and review the bankruptcy court's order de novo.   
See Gayden v. Nourbakhsh (In re Nourbakhsh), 67 
F.3d 798, 800 (9th Cir.1995). 
 
 


DISCUSSION  
 


1. This Appeal is Not Moot. 
 
 
 [2] [3] VNB contends that this appeal is moot 
because the property has been sold and the IRS failed 
to obtain a stay pending appeal.   We reject this 
argument.   The IRS does not seek to undo the sale 
here;  it argues that VNB is not entitled to the 
proceeds of the sale.   Where the order appealed 
involves the distribution of funds and the party who 
received the funds is a party to the appeal, the appeal 
is not moot because the appellate court has the power 
to fashion effective relief.  Spirtos v. Moreno (In re 
Spirtos), 992 F.2d 1004, 1006-07 (9th Cir.1993).   In 
the event of an adverse decision on appeal, VNB 
could be required to repay the funds.   This appeal is 
not moot. 
 
 
2. The 10-Year Limitation Period on the Section 6324 


Lien Was Stayed by the Debtor's Bankruptcy. 
 
 [4] [5] Section 6324 provides for the creation of a 
lien for estate taxes on the gross estate.  “Unless the 
estate tax imposed by chapter 11 is sooner paid in 
full, or becomes unenforceable by reason of lapse of 
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time, it shall be a lien upon the gross estate of the 
decedent for 10 years from the date of death....”  26 
U.S.C. §  6324(a)(1).   This lien does not need to be 
recorded to be valid, even against a subsequent 
purchaser for value with no actual knowledge of the 
lien.  United States v. Vohland, 675 F.2d 1071, 1074-
76 (9th Cir.1982). 
 
Both VNB and the Debtor contend that a section 
6324 lien is a durational lien, not a statute of 
limitations.   See, e.g., United States v. Davis, 52 F.3d 
781 (8th Cir.1995);  United States v. Potemken, 841 
F.2d 97, 101 (4th Cir.1988).   Those cases holding 
that section 6324 is durational require that the IRS 
actually complete foreclosure against the property 
prior to the expiration of the 10-year time limit.   See, 
e.g., Potemken, 841 F.2d at 100-01.   VNB and the 
Debtor therefore contend that the IRS was required to 
have foreclosed its lien by July 3, 1995, and that the 
lien terminated on that date. 
 
The IRS asks that we follow a minority of cases and 
hold that the 10-year period is a statute of limitations.   
E.g., United States v. Warner, 56 A.F.T.R.2d 85-
6583, 85-2 U.S.T.C. ¶  13,641, 1985 WL 2575 
(S.D.N.Y.1985).   The IRS also contends that the 
Debtor's bankruptcy stayed the running of the 10-year 
limitation period on section 6324 liens. 
 
It is unnecessary for us to resolve whether the 10-
year time limit of section 6324 is limitational or 
durational;  the period's expiration was stayed during 
the Debtor's bankruptcy*688  by 11 U.S.C. §  108(c).   
That section provides in its relevant part: 
Except as provided in section 524 of this title, if 
applicable nonbankruptcy law ... fixes a period for 
commencing or continuing a civil action in a court 
other than a bankruptcy court on a claim against the 
debtor ..., and such period has not expired before the 
date of the filing of the petition, then such period 
does not expire until the later of- 
(1) the end of such period, including any suspension 
of such period occurring on or after the 
commencement of the case;  or 
(2) 30 days after notice of the termination or 
expiration of the stay under section 362, 922, 1201, 
or 1301 of this title, as the case may be, with respect 
to such claim. 
 
11 U.S.C. §  108(c). 
 
The Ninth Circuit Court of Appeals has held that 11 
U.S.C. §  108(c) applies to both statutes of limitation 
and to durational periods.  Miner Corp. v. Hunters 
Run Ltd. Partnership (In re Hunters Run Ltd. 


Partnership), 875 F.2d 1425, 1427, 1429 (9th 
Cir.1989) (mechanic's lien).   If section 6324 is a 
statute of limitations, then 11 U.S.C. §  108(c) plainly 
applies.   If section 6324 is durational, foreclosing on 
the property constitutes “continuing a civil action” 
within the meaning of 11 U.S.C. §  108(c).   See 
Morton v. Nat'l Bank (In re Morton), 866 F.2d 561, 
566 (2d Cir.1989) (execution on a judgment lien is a 
continuation of the civil proceeding) (cited with 
approval in Hunters Run, 875 F.2d at 1429).   Thus, 
section 108(c) acts to stay the termination of a section 
6324 lien regardless of whether the 10-year period is 
durational or limitational.   Any other result would 
create the “substantial inequity” of allowing the 
period to expire while the bankruptcy laws stayed 
action to save the lien, and would permit debtors to 
unilaterally shorten limitations periods by the 
strategic filing of a bankruptcy petition.  Morton, 866 
F.2d at 567. 
 
Under 11 U.S.C. §  108(c), the 10-year limitation 
period was stayed, and the IRS had a valid, existing 
lien against the property on the date the court made 
its ruling.   The bankruptcy court incorrectly 
concluded that the IRS's lien expired on July 3, 1995.   
We REVERSE this finding by the bankruptcy court. 
 
 


3. The Bankruptcy Court Erroneously Applied the 
Doctrine of Marshaling. 


 
 [6] [7] The bankruptcy court also erred in its 
conclusion that the doctrine of marshaling could be 
applied against the IRS.   The court apparently 
concluded that the IRS had multiple other items of 
collateral, while VNB only had the lien against the 
property to be sold.   The Ninth Circuit Court of 
Appeals has expressly rejected the application of the 
doctrine of marshaling to the enforcement of federal 
tax liens. 
We hold that a junior lienholder cannot invoke the 
marshaling doctrine to prevent the United States from 
enforcing its tax liens against any property for which 
enforcement is authorized by the applicable federal 
statutes.   A contrary holding would create a 
substantial burden, unauthorized by statute, upon the 
collection of federal revenue. 
 
Silverstein v. United States (In re Ackerman), 424 
F.2d 1148, 1150 (9th Cir.1970) (citations omitted).   
See also Kovacs v. United States, 355 F.2d 349, 351 
(9th Cir.) (“[T]o require the Government to pick out 
and foreclose only those liens which will create the 
least hardship on third parties, would impose a 
considerable burden on the revenue collection 
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process.”), cert. denied, 384 U.S. 941, 86 S.Ct. 1460, 
16 L.Ed.2d 539 (1966).   Because the bankruptcy 
court erred as a matter of law, we REVERSE this 
portion of the holding. 
 
 
4. Pursuant to Section 6324(a)(3), VNB's Mortgage is 


Not Subject to the IRS's Lien. 
 
 [8] However, we AFFIRM the result in this case.   
VNB and the Debtor contended, and the bankruptcy 
court agreed, that VNB's lien was senior to that of the 
IRS under the terms of 26 U.S.C. §  6324(a)(3).   
This section states: 
The provisions of section 2204 (relating to discharge 
of fiduciary from personal liability) shall not operate 
as a release of any *689 part of the gross estate from 
the lien for any deficiency that may thereafter be 
determined to be due, unless such part of the gross 
estate (or any interest therein) has been transferred to 
a purchaser or a holder of a security interest, in which 
case such part (or such interest) shall not be subject 
to a lien or to any claim or demand for any such 
deficiency, but the lien shall attach to the 
consideration received from such purchaser or holder 
of a security interest, by the heirs, legatees, devisees, 
or distributees. 
 
26 U.S.C. §  6324(a)(3).   VNB and the Debtor note 
that the original executors requested a discharge 
under 26 U.S.C. §  2204, that the IRS did not respond 
within the nine months allotted to dispute the 
discharge, and that therefore the original executors 
were discharged.   On this basis they contend that the 
lien on the property was released under section 
6324(a)(3), and attached instead to the proceeds of 
VNB's loan. 
 
 [9] This is correct.   In Vohland, the Court of 
Appeals noted that “[p]roperty that was part of the 
‘probate’ estate, i.e., I.R.C. §  2033 property, is 
divested of the lien when it is transferred to a 
subsequent purchaser, but only if the estate's executor 
has been discharged from personal liability pursuant 
to I.R.C. §  2204.”  675 F.2d at 1075.   The court 
concluded that this protection rendered the statute 
constitutional, even though the unrecorded section 
6324 lien could otherwise be enforced against 
purchasers regardless of notice.  “A purchaser of 
probate property may avoid risks of loss either by 
establishing that the executor or administrator has 
been released under I.R.C. §  2204 or by securing a 
certificate of discharge of the lien under I.R.C. §  
6325(c).   Further accommodation of the purchaser is 
not constitutionally required.”  675 F.2d at 1076 


(citation omitted). 
 
Therefore, the bankruptcy court properly concluded 
that VNB's interest in the property was, as a matter of 
law, superior to that held by the IRS. 
 
 


5. The Failure to Provide the IRS an Adversary 
Proceeding Was Harmless Error. 


 
 [10] The record demonstrates that both the IRS and 
VNB requested that the matter be disposed of by an 
adversary proceeding.   The bankruptcy court refused 
to do so, apparently considering the matter to be the 
equivalent of a summary judgment motion.   Ninth 
Circuit case law indicates that failure to provide an 
adversary proceeding is subject to a harmless error 
analysis.   Austein v. Schwartz (In re Gerwer), 898 
F.2d 730, 734 (9th Cir.1990) (treatment as contested 
matter was harmless error).   See also City Equities 
Anaheim, Ltd. v. Lincoln Plaza Development Co. (In 
re City Equities Anaheim, Ltd.), 22 F.3d 954, 958-59 
(9th Cir.1994) (assuming arguendo that 
Fed.R.Bankr.P. 7001 applied, motion to enforce 
“drop dead” provision in settlement agreement was 
procedurally equivalent to motion for summary 
judgment);  Trust Corp. v. Patterson (In re Copper 
King Inn, Inc.), 918 F.2d 1404, 1407 (9th Cir.1990) 
(appellant received adversary proceeding “for all 
practical purposes,” and appellant was not materially 
prejudiced). 
 
We conclude that the error here was harmless.   The 
IRS was essentially provided all of the procedures 
involved in a motion for summary judgment.   The 
bankruptcy court correctly held, as a matter of law, 
that VNB's security interest was senior to the lien 
held by the IRS.   The only prejudice alleged by the 
IRS is that it was denied discovery, which was 
necessary to resolve the section 6324(a)(3) issue 
because VNB knew of the lien at the time it made the 
loan.   However, actual knowledge is not relevant.   
The plain language of the statute indicates that any 
interest transferred to a security interest holder after 
discharge of the executor is automatically divested of 
the section 6324 lien, without any regard for the 
holder's knowledge.  26 U.S.C. §  6324(a)(3).   
Moreover, the holding in Vohland also clearly 
implies this result.  675 F.2d at 1076 (a party may 
protect itself against the lien by determining that the 
executors have been discharged, an action that 
implies knowledge of the lien's existence). 
 
VNB was entitled to a judgment in its favor as a 
matter of law.  “[I]t serves no useful interest to 
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perform elaborate procedural rites before internment 
of a lost cause.”  City Equities Anaheim, 22 F.3d at 
959.   Although the bankruptcy court should have 
required an adversary proceeding as requested*690  
by both affected parties and as required by the clear 
directive of Fed.R.Bankr.P. 7001, we nevertheless 
conclude in this instance the error was harmless. 
 
 


CONCLUSION  
 
The bankruptcy court erred as a matter of law in 
holding that the IRS's lien terminated during the 
pendency of the bankruptcy, and in holding that the 
doctrine of marshaling applied.   We REVERSE 
these holdings. 
 
However, the court correctly concluded that VNB's 
lien was senior to that of the IRS under section 
6324(a)(3).   The failure to provide an adversary 
proceeding was harmless error in this case.   We 
therefore REVERSE IN PART, AFFIRM IN PART, 
and AFFIRM THE ORDER. 
KLEIN, Bankruptcy Judge, concurring: 
I join in the opinion of the court and write separately 
to emphasize my understanding that the erroneous 
failure to afford the parties an adversary proceeding 
would not have been harmless if appellant had been 
able in this appeal to articulate prejudice tied to the 
procedural differences between adversary 
proceedings and contested matters. 
 
Those differences, while significant, are not so great 
as sometimes assumed.   They lie chiefly in the 
absence of a complaint and an answer, the 
unavailability of counterclaims, cross-claims and 
third-party claims, and the lack of formal pretrial 
procedure.   Contested matters are to be served in the 
same manner as adversary proceedings.   The main 
difference in the taking of evidence is that Federal 
Rule of Civil Procedure 43(e) permits evidence to be 
taken on the contested matter by affidavit or 
deposition.   The rules regarding findings of fact and 
conclusions of law, default and summary judgments, 
and judgments all apply in both adversary 
proceedings and contested matters. 
 
Appellant says it was denied discovery by being 
forced to proceed on the basis of a contested matter.   
But discovery was available because Federal Rules of 
Civil Procedure 26-37 all apply in contested matters.   
The difference in discovery between contested 
matters and adversary proceedings lies in the time 
ordinarily available, and there is no difference when 
the court exercises its discretion to prescribe a 


number of months in which to conduct discovery in a 
particular contested matter. 
 
Here, discovery was available and was not launched.   
Appellant, for example, could have propounded 
written discovery before the hearing or noticed a 
deposition.   It then could have used pending 
discovery as a basis for arguing for a continuance or, 
in view of the trial court's analogy to a summary 
judgment, for invoking Federal Rule of Civil 
Procedure 56(f), which rule also applies in contested 
matters. 
 
The putative denial of discovery, moreover, is 
harmless because appellant has been unable to point 
to any fact that might be discovered in orderly 
discovery that could possibly change the outcome of 
this appeal. 
 
Nor has the appellant pointed to any other harm that 
could have resulted from the failure to have required 
a complaint, an answer, an opportunity for 
counterclaims, cross-claims, and third-party practice, 
more orderly pretrial procedure, or oral testimony in 
open court. 
 
If appellant had been able to articulate prejudice 
resulting from any of these differences, the error 
would not have been harmless. 
 
9th Cir.BAP (Cal.),1996. 
In re Decker 
199 B.R. 684, 96 Daily Journal D.A.R. 12,580, 96 
Cal. Daily Op. Serv. 8214, Bankr. L. Rep.  P 77,117 
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©  2006 Thomson/West. No Claim to Orig. U.S. Govt. Works. 
 



http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=1994092609&ReferencePosition=959

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=1994092609&ReferencePosition=959

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=1994092609&ReferencePosition=959

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1004365&DocName=USFRBPR7001&FindType=L

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=26USCAS6324&FindType=L

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=26USCAS6324&FindType=L

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1004365&DocName=USFRCPR43&FindType=L

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1004365&DocName=USFRCPR43&FindType=L

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1004365&DocName=USFRCPR26&FindType=L

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1004365&DocName=USFRCPR26&FindType=L

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1004365&DocName=USFRCPR37&FindType=L

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1004365&DocName=USFRCPR56&FindType=L

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1004365&DocName=USFRCPR56&FindType=L





 
 


©  Copyright 2006 West, Carswell, Sweet & Maxwell Asia and Thomson Legal & Regulatory Limited, ABN 64 058 


Date of Printing: MAR 30,2006 
 
 


KEYCITE 
 


In re Decker, 199 B.R. 684, Bankr. L. Rep.  P 77,117, 96 Cal. Daily Op. Serv. 8214, 96 Daily Journal D.A.R. 
12,580 (9th Cir.BAP (Cal.), Jul 30, 1996) (NO. CC-95-1895-HJK, ND 94-15402 RR) 


History 
Direct History 


  
In re Decker, 199 B.R. 684, Bankr. L. Rep.  P 77,117, 96 Cal. Daily Op. Serv. 8214, 96 Daily 
Journal D.A.R. 12,580  (9th Cir.BAP (Cal.) Jul 30, 1996) (NO. CC-95-1895-HJK, ND 94-15402 
RR) 


=
> 


1


  
Negative Citing References (U.S.A.) 


Disagreed With by 
 2 In re Bame, 279 B.R. 833, 90 A.F.T.R.2d 2002-5188, 39 Bankr.Ct.Dec. 203  (8th Cir.BAP (Minn.) 


Jul 02, 2002) (NO. 02-6002MN, 02-6003MN) (Additional History)  HN: 7 (B.R.) 
Declined to Extend by 


 3 In re Bame, 271 B.R. 354, 89 A.F.T.R.2d 2002-476  (Bankr.D.Minn. Dec 21, 2001) (NO. 99-40683, 
01-4130) (Additional History)  HN: 6,7 (B.R.) 


 


914 668, or their Licensors. All rights reserved. 
 



http://www.westlaw.com/KeyCite/Default.wl?rs=dfa1.0&vr=2.0&CMD=KC&SerialNum=1996201478&HistoryType=N

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=0&SerialNum=1996201478

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=0&SerialNum=1996201478&CaseCite=199+B.R.+684&CaseSerial=1996201478

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=2&SerialNum=2002408928&CaseCite=199+B.R.+684&CaseSerial=1996201478

http://www.westlaw.com/KeyCite/Default.wl?rs=dfa1.0&vr=2.0&CMD=KC&SerialNum=2002408928&HistoryType=F

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=2&SerialNum=2002035284&CaseCite=199+B.R.+684&CaseSerial=1996201478

http://www.westlaw.com/KeyCite/Default.wl?rs=dfa1.0&vr=2.0&CMD=KC&SerialNum=2002035284&HistoryType=F



		Previous View






 
 


82 B.R. 688 Page 1
82 B.R. 688 
(Cite as: 82 B.R. 688) 
 
 
 
 


United States Bankruptcy Court,S.D. New York. 
In re DIPLOMAT ELECTRONICS CORP., et al., 


Debtors. 
Bankruptcy Nos. 87 B 12159, 87 B 12168. 


 
Feb. 11, 1988. 


 
Matter came before court on motion of creditor for 
relief from automatic stay to foreclose perfected 
security interests in debtors' accounts receivable and 
inventory.   The Bankruptcy Court, Tina L. Brozman, 
J., held that creditor established it was entitled to 
relief from automatic stay on ground debtor had no 
equity in property and no need for property to be 
effectively reorganized. 
 
Motion granted. 
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 Bankruptcy 51 2429(1) 
 
51 Bankruptcy 
     51IV Effect of Bankruptcy Relief;  Injunction and 
Stay 
          51IV(C) Relief from Stay 
               51k2422 Cause;  Grounds and Objections 
                    51k2429 Necessity of Asset for 
Reorganization or Rehabilitation 
                         51k2429(1) k. In General. Most Cited 
Cases
 (Formerly 51k2429) 
Creditor established that debtors had no equity in 
property sought to be foreclosed and had no need for 
property to effectively reorganize;  debtors were not 
going concerns and would need great infusion of cash 
to regain that status, and debtors' hopes and 
aspirations for reorganization were not supplemented 
by any showing that reorganization was possible, let 
alone reasonably likely within reasonable period of 
time.  Bankr.Code, 11 U.S.C.A. §  362(d)(2). 
 
[5] Bankruptcy 51 2439(1) 
 
51 Bankruptcy 
     51IV Effect of Bankruptcy Relief;  Injunction and 
Stay 
          51IV(C) Relief from Stay 
               51k2435 Proceedings 
                    51k2439 Evidence 
                         51k2439(1) k. In General. Most Cited 
Cases
Where debtor has not shown that it can obtain 
confirmation of plan, it has not met burden under 
relief from stay provision of Bankruptcy Code of 
showing that property is necessary to effective 
reorganization.  Bankr.Code, 11 U.S.C.A. §  
362(d)(2). 
 
 
*689 Nachamie, Kirshner, Levine & Spizz, New 
York City, for the debtors;  by Alex Spizz. 
Shea & Gould, New York City, for CIT 
Group/Equipment Financing Inc.;   by Stuart 
Hirschfield, Brian Kriger. 
 
DECISION AND ORDER ON APPLICATION TO 


LIFT THE STAY  
TINA L. BROZMAN, Bankruptcy Judge. 
The CIT Group/Equipment Financing, Inc., (CIT) 
asks us to lift the automatic stay so that it may 
foreclose its perfected security interests in the 
debtors' accounts receivable and inventory.   CIT 
claims that it is not adequately protected and that the 


debtors have no equity in their accounts receivable 
and inventory, neither of which are necessary for an 
effective reorganization.   The debtors contend that 
CIT is adequately protected by virtue of its own 
collection of the accounts receivable and the debtors' 
safeguarding and insurance of the inventory, 
accomplished through the utilization of CIT's cash 
collateral.   They admit the Diplomat Group's 
(defined below) lack of equity in accounts receivable 
and inventory but dispute RVW's and WES's (defined 
below) asserted lack of equity in their accounts 
receivable and inventory.   Further the debtors 
maintain that this property is necessary for an 
effective reorganization.   They have asked us not to 
deny CIT's motion outright but to maintain the 
automatic stay in effect for the additional thirty days 
during which they have the exclusive right to file a 
plan of reorganization.   An evidentiary hearing was 
conducted on February 1 and 2, 1988. 
 
 


I.  
 
On November 9, 1987, Diplomat Electronics Corp. 
(Diplomat) and its wholly owned subsidiaries (the 
Diplomat Group) filed Chapter 11 petitions with this 
Court as did Diplomat's approximately 80% 
subsidiary R.V. Weatherford Co. (RVW) and its 
wholly-owned subsidiary Western Electronic Supply 
Corporation (WES).   All of the debtors were 
continued in possession of their businesses and 
property as debtors in possession.   The cases have 
been procedurally, but not substantively, 
consolidated.   Prior to its bankruptcy, the Diplomat 
Group was a distributor of high technology electronic 
components such as semi-conductors, memory chips, 
micro processors, logic *690 and linear circuits, 
transistors and diodes.   RVW was also a distributor 
of electronic components;  WES was a distributor of 
analogy meters. 
 
CIT is an asset based lender.   On April 29, 1983, 
CIT entered into an accounts receivable and 
inventory financing agreement, later amended, with 
the Diplomat Group.   On May 28, 1986, CIT entered 
into an accounts receivable financing agreement, later 
amended, with each of RVW and WES.   Pursuant to 
these agreements, CIT made loans and advances to 
the debtors based on a percentage of outstanding 
eligible accounts receivable and eligible inventory.   
These loans and advances were secured by 
substantially all of the debtors' assets and property.   
The debtors do not contest the validity and perfection 
of the security interests.   In late October, 1987, CIT 
stopped advancing funds because of a large 
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overadvance position. 
 
As of the date of filing, the pre-petition indebtedness 
to CIT of the Diplomat Group was $7,820,478.43 and 
the pre-petition indebtedness of RVW and WES to 
CIT was $1,667,776.48.   Pursuant to orders entered 
subsequent to bankruptcy, the debtors borrowed an 
additional $454,652.06 of CIT's cash collateral.   CIT 
is thus owed pre and post-petition a total of 
$9,942,906.97 by these debtors comprising 
$7,970,352.80 owed by the Diplomat Group and 
$1,972,553.90 owed by RVW and WES.   Both 
before and after the bankruptcy, CIT has been 
collecting the debtors' accounts receivable. 
 
The value of the RVW inventory is in the range of 
$500,000 if sold at auction.   CIT's appraiser was 
uncertain, however, whether this sum included the 
WES inventory.   Book value of the RVW and WES 
inventory is approximately $2.9 million and the 
debtors claim fair market value to be 2.4 million (of 
which $1.9 million is attributable to RVW and $.5 
million is attributable to WES).   But it is highly 
unlikely that the inventory could be sold for anything 
close to that lesser figure for two reasons.   First, 
much of this type of “high-tech” inventory becomes 
quickly obsolete either because of technological 
advances or because of the shelf life of the electronic 
components.  (CIT's appraiser testified that 
approximately half of RVW's inventory is obsolete;  
although the debtors quarreled with the percentage 
which he found obsolete, they did not challenge the 
assertion that a significant amount of their inventory 
is obsolete or dated).   Second, the debtors are 
essentially not operating their businesses.   To sell 
old inventory they need new inventory.   Without an 
inventory mix, the old inventory can not be sold at 
full price;  customers do not want to accept only 
partial deliveries on bulk orders.   Predictably, sales 
after the bankruptcy out of existing inventory have 
been minimal and have been at discounted prices. 
 
Prior to bankruptcy the debtors projected that with an 
orderly liquidation over 90 days they could obtain for 
the inventory approximately $1,000,000.   The 
accounts receivable for RVW and WES, after a 
reserve for bad debt, total $99,255.   We conclude 
and the debtor's chief financial officer effectively 
admitted that only on a going concern basis could 
RVW's and WES's inventory and accounts receivable 
bring anything close to the $1,972,553.90 which they 
owe to CIT.   Since they are clearly not now going 
concerns, it would be inappropriate to utilize fair 
market valuation of the collateral.   Accordingly, we 
conclude that the inventory and accounts receivable 


of these two debtors are worth not more and probably 
a good deal less than $1.5 million, and that the 
debtors have no equity in them. 
 
Although it is not surprising that only three months 
into the case the debtors have not filed a plan of 
reorganization, their prospects of doing so within a 
reasonable period of time appear extraordinarily slim.   
They are not operating as a going concern but are 
engaged in trying to sell off their inventory while at 
the same time preserving enough of the appearance 
of an ongoing business to preserve their large net 
operating loss (NOL) so that a profitable enterprise 
might want to be merged into them.   It is for this 
reason that they need their inventory. 
 
*691 They have no funding or cash on hand and 
cannot meet their current and future expenses.   They 
have not found any alternate lender to replace CIT.   
For the past several months their ordinary course 
sales have been nominal or nonexistent.   Their 
inventory is aging rapidly because it is not turning 
over.   No new inventory has been acquired.   
Although they have a sales backlog of approximately 
$4.8 million they have been able since December 1, 
1987 to complete only 1% of those sales.   They have 
had a history of large losses over the past several 
years and have had losses continue after bankruptcy.   
They have only several employees remaining (even 
their president has departed), no ability to take orders 
in the ordinary course of business, check inventory, 
check credit, ship goods, invoice sales or collect their 
receivables, which are aging steadily. 
 
But even more importantly, they have not met with 
much success in finding the $1,000,000 in equity 
which even they admit is a minimum to revive the 
business.   Although one possibly interested investor 
expressed the willingness to perhaps invest $800,000 
if CIT were to reduce its debt to $5 million, then 
convert half of that to redeemable preferred stock, 
and continue to fund these debtors, terms which were 
unacceptable to CIT, this $800,000 is admittedly 
insufficient to rehabilitate the business.  (Under the 
proposal, all other debt, save taxes, would be 
converted to equity;  the unsecured creditors would 
receive no money.)   Any shortfall between the sum 
invested and monies actually needed would, 
according to the debtors, have to come from the 
recovery of preferential transfers or the proceeds 
from a $40,000,000 lawsuit against Security National 
Bank.   But one cannot fund an ongoing business 
with the possibility of recovery on causes of action.   
And the preferences would, in large part, have to be 
disgorged (in return for stock) by the very vendors to 
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whom the debtors would look for future credit to 
carry on their businesses. 
 
CIT states that it does not wish on any basis to fund 
these debtors and that it will vote against any plan of 
reorganization which the debtors propose because it 
has no confidence in their management and prefers to 
liquidate its collateral (which it believes will generate 
$3.5 million) now.   The debtors admit that without 
CIT's agreement, they cannot confirm a plan of 
reorganization. 
 
 


II.  
 
Upon the filing of a bankruptcy petition, a secured 
creditor is automatically stayed, pursuant to section 
362(a) of the Bankruptcy Code, from acting to realize 
the value of the collateral which he has been given by 
the debtor.   The stay is pervasive and one of the most 
important tools available to a debtor seeking to 
reorganize.  See Mueller v. Nugent, 184 U.S. 1, 14, 
22 S.Ct. 269, 274, 46 L.Ed. 405 (1901);  Barclays 
Bank of New York, N.A. v. Saypol (In re Saypol), 31 
B.R. 796, 798-99 (Bankr.S.D.N.Y.1983).   The stay 
ensures that the debtor's assets will not be 
dismembered and protects against a race to the 
courthouse by the vigilant, thereby promoting the 
equality of distribution among similarly situated 
creditors which is the heart of the bankruptcy policy. 
 
But cognizant of the pernicious effects which the 
automatic stay could have upon secured creditors, 
Congress provided in subdivision (d) of section 362 
that relief from the effect of the stay is appropriate 
under certain circumstances: 
(d) On request of a party in interest and after notice 
and a hearing, the court shall grant relief from the 
stay provided under subsection (a) of this section, 
such as by terminating, annulling, modifying, or 
conditioning such stay- 
(1) for cause, including the lack of adequate 
protection of an interest in property of such party in 
interest;  or 
(2) with respect to a stay of an act against property 
under subsection (a) of this section, if- 
(A) the debtor does not have an equity in such 
property;  and 
(B) such property is not necessary to an effective 
reorganization. 
 
Pursuant to section 362(g), CIT, the party requesting 
relief from the stay, has the *692 burden of proof on 
the issue of the debtors' equity and the debtors, the 
parties opposing the relief, have the burden of proof 


on all other issues. 
 
 [1] The standards for lifting the stay set forth in 
Section 362(d)(1) and (2) are in the disjunctive;  if 
the court finds either that the secured creditor lacks 
adequate protection or that the debtor has no equity in 
the property sought to be foreclosed and has no need 
for the property to effectively reorganize, the court 
must lift the stay.   See M. Bienenstock, Bankruptcy 
Reorganization at 133 (1987) (afterwards called 
Bienenstock).   Because we conclude that the debtors 
lack equity in their property and that that property is 
not necessary for an effective reorganization, we 
need not address adequate protection. 
 
 


A.  
 
 [2] For purposes of Section 362(d)(2), “equity” is the 
difference between the value of the property and the 
total of the claims which it secures.  In re 6200 
Ridge, Inc., 69 B.R. 837, 842 (Bankr.E.D.Pa.1987);  
First Agricultural Bank v. Jug End in the Berkshires, 
Inc. (In re Jug End in the Berkshires, Inc.), 46 B.R. 
892, 901 (Bankr.D.Mass.1985);  accord Pistole v. 
Mellor (In re Mellor), 734 F.2d 1396, 1400 n. 2 (9th 
Cir.1984).   Where the rub occurs is in arriving at an 
appropriate value.   The Code provides no bright-line 
test for this purpose but leaves to the courts the 
proper valuation of collateral, to be determined in 
light of the purpose of the valuation and of the 
proposed disposition or use of the property.  In re 
Kids Stop of America, Inc., 64 B.R. 397, 401 
(Bankr.M.D.Fla.1986);  11 U.S.C. §  506(a).   In In re 
American Kitchen Foods, Inc., 2 B.R.Ct.Dec. 715 
(Bankr.D.Me.1976) a thoughtful opinion, the court 
held that “the most commercially reasonable 
disposition practicable in the circumstances should be 
the standard universally applicable in all cases and at 
every phase of each case.”   Where the prospects for 
the debtor's rehabilitation appear dim, liquidation 
value may be the most appropriate standard.  Id. at 
721-22;  2 L. King, Collier on Bankruptcy, ¶  361.02 
at 361-22 (15th ed. 1987). 
 
Regardless of whether we use liquidation value or an 
orderly liquidation value here, RVW and WES have 
no equity in their property.   It is clear that the 
debtors are not going concerns but would need a 
great infusion of cash to regain that status.   Fair 
market value which might cause us to conclude that 
RVW and WES have equity is, accordingly, 
inappropriate.   Since CIT has met its burden of 
proving that the debtors have no equity in CIT's 
collateral, we turn to whether the debtors have met 


©  2006 Thomson/West. No Claim to Orig. U.S. Govt. Works. 
 



http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=11USCAS362&FindType=L

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=11USCAS362&FindType=L

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&ReferencePositionType=S&SerialNum=1902100385&ReferencePosition=274

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&ReferencePositionType=S&SerialNum=1902100385&ReferencePosition=274

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&ReferencePositionType=S&SerialNum=1902100385&ReferencePosition=274

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=164&FindType=Y&ReferencePositionType=S&SerialNum=1983132455&ReferencePosition=798

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=164&FindType=Y&ReferencePositionType=S&SerialNum=1983132455&ReferencePosition=798

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=164&FindType=Y&ReferencePositionType=S&SerialNum=1983132455&ReferencePosition=798

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=164&FindType=Y&ReferencePositionType=S&SerialNum=1983132455&ReferencePosition=798

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=11USCAS362&FindType=L

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=11USCAS362&FindType=L

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=11USCAS362&FindType=L

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=11USCAS362&FindType=L

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=164&FindType=Y&ReferencePositionType=S&SerialNum=1987018499&ReferencePosition=842

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=164&FindType=Y&ReferencePositionType=S&SerialNum=1987018499&ReferencePosition=842

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=164&FindType=Y&ReferencePositionType=S&SerialNum=1987018499&ReferencePosition=842

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=164&FindType=Y&ReferencePositionType=S&SerialNum=1985113274&ReferencePosition=901

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=164&FindType=Y&ReferencePositionType=S&SerialNum=1985113274&ReferencePosition=901

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=164&FindType=Y&ReferencePositionType=S&SerialNum=1985113274&ReferencePosition=901

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=164&FindType=Y&ReferencePositionType=S&SerialNum=1985113274&ReferencePosition=901

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1984128808&ReferencePosition=1400

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1984128808&ReferencePosition=1400

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1984128808&ReferencePosition=1400

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1984128808&ReferencePosition=1400

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=164&FindType=Y&ReferencePositionType=S&SerialNum=1986145791&ReferencePosition=401

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=164&FindType=Y&ReferencePositionType=S&SerialNum=1986145791&ReferencePosition=401

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=164&FindType=Y&ReferencePositionType=S&SerialNum=1986145791&ReferencePosition=401

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=164&FindType=Y&ReferencePositionType=S&SerialNum=1986145791&ReferencePosition=401

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=11USCAS506&FindType=L

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=951&FindType=Y&SerialNum=1976022793

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=951&FindType=Y&SerialNum=1976022793

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=951&FindType=Y&SerialNum=1976022793

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=951&FindType=Y&SerialNum=1976022793





82 B.R. 688 Page 5
82 B.R. 688 
(Cite as: 82 B.R. 688) 
 
their burden of proving that the property is necessary 
for an effective reorganization. 
 
 


B.  
 
Any discussion of section 362(d)(2)(B) necessarily 
must begin with the guidance days ago furnished to 
us by the Supreme Court in United States Savings 
Association of Texas v. Timbers of Inwood Forest 
Associates, Ltd., 484 U.S. 365, 108 S.Ct. 626, 98 
L.Ed.2d 740, Bankr.L.Rep. (CCH) ¶  72,113 (1988).   
There, in considering the contention of a secured 
creditor that undersecured creditors will face 
inordinate and extortionate delay if they are denied 
compensation for interest lost during the automatic 
stay as part of “adequate protection” under section 
362(d)(1), the Court turned to section 362(d)(2) to 
demonstrate how the creditor's fears were unfounded.   
Justice Scalia explained that once lack of equity is 
shown, the debtor must establish that the collateral is 
necessary for an effective reorganization not by 
showing that, absent retention of the property, no 
reorganization is possible but by proving “that the 
property is essential for an effective reorganization 
that is in prospect.” (emphasis in original)  The 
debtor must prove that there is “ ‘a reasonable 
possibility of a successful reorganization within a 
reasonable time.’ ”  Id., quoting the en banc decision 
of the Fifth Circuit in Timbers at 808 F.2d 363, 370-
71 and nn. 12-13 and citing the cases in the footnotes. 
 
 [3] We are ordinarily loathe to lift the stay during the 
debtor's four-month exclusive period to file a plan.   
Indeed Timbers recognizes that during the exclusive 
period *693 we properly demand less detailed 
showings of the likelihood of reorganization.   But 
Timbers also recognizes that even during the 
exclusive period lack of a realistic prospect of 
effective reorganization requires relief from the 
automatic stay.  Timbers, supra, ---U.S. at ----, 108 
S.Ct. at 635, Bankr.Ct.Dec. (CCH) ¶  72,113 at 
92,269.   This is just such a case. 
 
 [4] In a chapter 7 case if there is no equity in the 
property sought to be foreclosed, the stay should be 
lifted because there can be no question that the 
property is not necessary for an effective 
reorganization.  In re Roxrun Estates, Inc., 74 B.R. 
997 (Bankr.S.D.N.Y.1987).   As noted in Roxrun, the 
result in a Chapter 11 case is not necessarily the 
same, for a liquidating plan of reorganization which 
is more advantageous to creditors because it is an 
orderly liquidation may nonetheless constitute an 
“effective reorganization.”   Hunter Savings Assoc. v. 


Padgett (In re Padgett), 74 B.R. 65 (Bankr.S.D.Ohio 
1987);  In re Timbers of Inwood Forest Associates, 
Ltd., 808 F.2d 363, at 371 n. 14 (5th Cir.1987), aff'd, 
484 U.S. 365, 108 S.Ct. 626, 98 L.Ed.2d 740 (1988);  
but cf. Terra Mar Development Corp. v. Terra Mar 
Assoc. (In re Terra Mar Associates), 3 B.R. 462 
(Bankr.D.Conn.1980).   But here there has been no 
showing that a liquidating plan would be more 
advantageous or could be confirmed.   Since the type 
of rehabilitation which the debtors propose would 
involve the conversion of most debt to equity, it is 
questionable whether a liquidating plan providing 
less to creditors than does a plan preserving the 
businesses, would provide any benefit at all to the 
creditors.   In any event, the court should not be left 
to speculate about important elements and key issues 
relating to the likelihood of an effective 
reorganization.  In re Anderson Oaks (Phase I) Ltd. 
Partnership, 77 B.R. 108 (Bankr.W.D.Tex.1987). 
 
 [5] The debtors' hopes and aspirations for 
reorganization, although well-intended, have not been 
supplemented by any showing that a reorganization is 
possible, let alone reasonably likely within a 
reasonable period of time.   There has been no 
showing that the NOL may be preserved given the 
state of the debtors' operations.   There has been no 
showing that any potential investor is willing to 
contribute sufficient equity to reestablish the debtors 
as going concerns.   The debtors are not operating 
and have no income stream, nor can they liquidate 
their inventory in the ordinary course of business.   
Although the debtors' secretary testified that with a 
$1,000,000 or so equity infusion together with a 
conversion of most of CIT's debt (other than $2.5 
million) to redeemable preferred stock and CIT's 
continued financing of the debtors, the debtors could, 
a year following confirmation, show a substantial 
positive net worth, CIT is inalterably opposed to this 
plan and the debtors have suggested no alternative 
which CIT could be forced to accept or which would 
be more palatable to CIT.   Indeed they have 
acknowledged an inability to confirm over CIT's 
opposition.   Where the debtor has not shown that it 
can obtain confirmation of a plan, it has not met its 
burden of showing that the property is necessary to 
an effective reorganization.  In re Woodridge North 
Apts., Ltd., 71 B.R. 189 (Bankr.N.D.Cal.1987);  2 L. 
King, Collier on Bankruptcy, ¶  362.07 at 362-61 
(15th ed. 1987).   We conclude, therefore, that CIT's 
collateral is not necessary to an effective 
reorganization. 
 
Since CIT has proven a lack of the debtors' equity in 
its collateral and since that collateral is not necessary 
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to an effective reorganization, the test of Section 
362(d)(2) has been met.   As one respected 
commentator has observed: 
[T]he import of that test is that if the debtor lacks 
equity in property and does not need it to reorganize, 
then the stay is unjustified.   Restraining creditors 
from enforcing their rights is strong medicine.   The 
Bankruptcy Code does not sanction the stay for the 
stay's sake. 
 
Bienenstock at 135.   Accordingly, we are 
terminating the automatic stay to permit CIT to 
foreclose. 
 
IT IS SO ORDERED. 
 
Bkrtcy.S.D.N.Y.,1988. 
In re Diplomat Electronics Corp. 
82 B.R. 688 
 
END OF DOCUMENT 
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United States Court of Appeals,Fourth Circuit. 
The ESTATE CONSTRUCTION COMPANY;  


Maureen Dowd Patterson;  Robert Brown Patterson, 
Plaintiffs-Appellants, 


v. 
MILLER & SMITH HOLDING COMPANY, 


INCORPORATED;  Providence Savings & Loan 
Association, S.A.;  Keystone Financial Services 


Corporation, Incorporated;  Gordon V. Smith;  Bruce 
Smith;  Miller & Smith Homes, Incorporated;  Miller 
& Smith Homes of Maryland, Incorporated;  Miller 


& Smith Land, Incorporated;  Miller & Smith 
Industrial, Incorporated;  Miller & Smith 


Construction Company, Incorporated;  Everett M. 
Calloway;  Fagelson, Schonberger, Payne and 


Dichmeister;  Robert A. Payne;  Eugene 
Schonberger;  Richard North;  Robert Jacobi;  Stuart 
J. Bell;  Ronald S. Faett;  Henry A. Thomas;  Dallas 


O. Berry;  Jack Tarquini;  Linda Guild;  Jack B. 
Conner;  Jack B. Conner & Associates, Incorporated;  
N. Vernon Cockrell;  David G. Speck, Defendants-


Appellees. 
No. 93-1110. 


 
Argued Oct. 27, 1993. 
Decided Jan. 13, 1994. 


 
Property owners sued lender, its officers, directors, 
employees, attorneys, appraisers, shareholders and 
corporate affiliates of its shareholders following 
foreclosure sale alleging conspiracy under §  1 of 
Sherman Act, claims under Racketeer Influenced and 
Corrupt Organizations Act (RICO), and state law 
fraudulent conveyance claim.   The United States 
District Court for the Eastern District of Virginia, 
Thomas Shelby Ellis III, J., dismissed federal and 
state law claims.   Property owners appealed.   The 
Court of Appeals, Hamilton, Circuit Judge, held that:  
(1) property owners had no equity in property that 
would lawfully entitle them to property under 
Virginia fraudulent conveyance statute;  (2) provision 
of Bankruptcy Code authorizing avoidance of 
transfers for less than reasonably equivalent value 
could not be enforced by debtors;  and (3) allegations 
failed to state claim under Sherman Act. 
 
Affirmed. 
 


West Headnotes 


 
[1] Fraudulent Conveyances 186 206(2) 
 
186 Fraudulent Conveyances 
     186III Remedies of Creditors and Purchasers 
          186III(A) Persons Entitled to Assert Invalidity 
               186k206 Pre-Existing Creditors 
                    186k206(2) k. Who Are Pre-Existing 
Creditors. Most Cited Cases
More general provision of Virginia fraudulent 
conveyance statute authorizing avoidance of 
conveyances made with intent to delay, hinder or 
defraud “other persons” was qualified by preceding, 
more particular provision applicable to creditors and 
purchasers;  therefore, only creditors and purchasers, 
or perhaps other similarly situated, could be “other 
persons,” within meaning of statute.  Va.Code 1950, 
§  55-80. 
 
[2] Bankruptcy 51 3787 
 
51 Bankruptcy 
     51XIX Review 
          51XIX(B) Review of Bankruptcy Court 
               51k3785 Findings of Fact 
                    51k3787 k. Particular Cases and Issues. 
Most Cited Cases
Bankruptcy court's finding that debtor-property 
owners had no equity in property subject to state 
foreclosure action was not clearly erroneous, and 
thus, debtor-property owners had no legally 
protectible interest lawfully entitling them to property 
under Virginia fraudulent conveyance statute, where 
bankruptcy court determined that total debt on 
property was $6.3 million, cost of completion was 
$500,000 and value of property was $6.3 million, and 
debtors admitted they had no money to complete 
project.  Va.Code 1950, §  55-80;  Bankr.Code, 11 
U.S.C.A. § §  362, 362(d). 
 
[3] Bankruptcy 51 2436 
 
51 Bankruptcy 
     51IV Effect of Bankruptcy Relief;  Injunction and 
Stay 
          51IV(C) Relief from Stay 
               51k2435 Proceedings 
                    51k2436 k. Set-Off and Counterclaim;  
Affirmative Defenses. Most Cited Cases
Hearings to determine whether automatic stay should 
be lifted are meant to be summary in character;  thus, 
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counterclaims such as fraud are not precluded later if 
not raised at hearing.  Bankr.Code, 11 U.S.C.A. § §  
362, 362(d). 
 
[4] Bankruptcy 51 2424 
 
51 Bankruptcy 
     51IV Effect of Bankruptcy Relief;  Injunction and 
Stay 
          51IV(C) Relief from Stay 
               51k2422 Cause;  Grounds and Objections 
                    51k2424 k. Debtor's Want of Interest or 
Equity. Most Cited Cases
To determine if there is equity in property for 
purposes of lifting automatic stay, bankruptcy court 
must determine value of real estate and amount of 
debt encumbering property;  if amount of debt is 
greater than or equal to value of realty, stay may be 
properly lifted.  Bankr.Code, 11 U.S.C.A. § §  362, 
362(d). 
 
[5] Bankruptcy 51 3787 
 
51 Bankruptcy 
     51XIX Review 
          51XIX(B) Review of Bankruptcy Court 
               51k3785 Findings of Fact 
                    51k3787 k. Particular Cases and Issues. 
Most Cited Cases
Valuation in bankruptcy is question of fact and can 
be overturned on appeal if clearly erroneous;  in other 
words, to set aside valuation of equity in property for 
purposes of lifting automatic stay, there must be 
definite and firm conviction that mistake has been 
committed.  Bankr.Code, 11 U.S.C.A. § §  362, 
362(d). 
 
[6] Bankruptcy 51 2702.1 
 
51 Bankruptcy 
     51V The Estate 
          51V(H) Avoidance Rights 
               51V(H)1 In General 
                    51k2702 Rights of Debtor or Injured 
Creditors 
                         51k2702.1 k. In General. Most Cited 
Cases
Although Bankruptcy Code provision authorizing 
avoidance of transfers for less than reasonably 
equivalent value explicitly included foreclosure sales 
as transfers that may be construed as fraudulent, 
provision could not be enforced by debtors, and thus, 
debtor-property owners could not use Bankruptcy 
Code provision to argue that state court foreclosure 


sale could produce actionable fraudulent conveyance 
which could be set aside.  Va.Code 1950, §  55-80;  
Bankr.Code, 11 U.S.C.A. § §  101(54), 548. 
 
[7] Monopolies 265 28(6.4) 
 
265 Monopolies 
     265II Trusts and Other Combinations in Restraint 
of Trade 
          265k28 Actions for Damages by Combinations 
or Monopolies 
               265k28(6.1) Complaint 
                    265k28(6.4) k. Conspiracy or 
Combination. Most Cited Cases
Property owners failed to state claim under Sherman 
Act against lender and its officers, directors, 
employees, attorneys, appraisers, shareholders and 
their corporate affiliates for conspiring to restrain 
trade unreasonably in real estate development 
business by foreclosing on property, absent any 
allegations of communications, meetings, or other 
means through which court could infer existence of 
conspiracy or any details of time, place and alleged 
effect of conspiracy, any allegation of market power 
of lender to restrain trade or any effect on interstate 
commerce;  mere reiteration mechanically of words 
of Sherman Act without providing any sufficient 
facts identifying each element of alleged antitrust 
violation was insufficient.  Sherman Act, §  1, as 
amended, 15 U.S.C.A. §  1. 
 
[8] Monopolies 265 12(1.1) 
 
265 Monopolies 
     265II Trusts and Other Combinations in Restraint 
of Trade 
          265k11 Combinations Prohibited 
               265k12 In General 
                    265k12(1.1) k. Restraint of Trade or 
Commerce in General. Most Cited Cases
 
 Monopolies 265 12(1.14) 
 
265 Monopolies 
     265II Trusts and Other Combinations in Restraint 
of Trade 
          265k11 Combinations Prohibited 
               265k12 In General 
                    265k12(1.14) k. Form of Combination in 
General. Most Cited Cases
To prove violation of Sherman Act, plaintiff must 
establish two elements:  there must be at least two 
persons acting in concert and restraint complained of 
must constitute unreasonable restraint on interstate 
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trade or commerce.  Sherman Act, §  1, as amended, 
15 U.S.C.A. §  1. 
 
[9] Monopolies 265 28(6.3) 
 
265 Monopolies 
     265II Trusts and Other Combinations in Restraint 
of Trade 
          265k28 Actions for Damages by Combinations 
or Monopolies 
               265k28(6.1) Complaint 
                    265k28(6.3) k. Violation of Anti-Trust 
Laws in General. Most Cited Cases
Mere allegation that defendant violated antitrust laws 
as to particular plaintiff and commodity is 
insufficient to survive motion to dismiss for failure to 
state claim.  Sherman Act, §  1, as amended, 15 
U.S.C.A. §  1;  Fed.Rules Civ.Proc.Rule 12(b)(6), 28 
U.S.C.A. 
 
[10] Monopolies 265 28(6.3) 
 
265 Monopolies 
     265II Trusts and Other Combinations in Restraint 
of Trade 
          265k28 Actions for Damages by Combinations 
or Monopolies 
               265k28(6.1) Complaint 
                    265k28(6.3) k. Violation of Anti-Trust 
Laws in General. Most Cited Cases
To allege sufficiently restraint of trade in violation of 
Sherman Act, antitrust plaintiff must establish 
connection with interstate commerce;  this 
connection may be shown in either of two ways:  by 
demonstrating that alleged anticompetitive conduct 
occurred in interstate commerce, or by showing that 
conduct, though wholly intrastate, had substantial 
effect on interstate commerce.  Sherman Act, §  1, as 
amended, 15 U.S.C.A. §  1. 
 
[11] Monopolies 265 28(6.3) 
 
265 Monopolies 
     265II Trusts and Other Combinations in Restraint 
of Trade 
          265k28 Actions for Damages by Combinations 
or Monopolies 
               265k28(6.1) Complaint 
                    265k28(6.3) k. Violation of Anti-Trust 
Laws in General. Most Cited Cases
To establish connection with interstate commerce so 
as to sufficiently allege restraint of trade in violation 
of Sherman Act, by showing that conduct, though 
wholly intrastate, had substantial effect on interstate 


commerce, applicable test is whether allegations in 
complaint, if proven, could show that conspiracy 
resulted in unreasonable burdens on free and 
uninterrupted flow of goods and services in interstate 
commerce.  Sherman Act, §  1, as amended, 15 
U.S.C.A. §  1. 
 
[12] Monopolies 265 28(6.2) 
 
265 Monopolies 
     265II Trusts and Other Combinations in Restraint 
of Trade 
          265k28 Actions for Damages by Combinations 
or Monopolies 
               265k28(6.1) Complaint 
                    265k28(6.2) k. In General. Most Cited 
Cases
Policy that dismissal for failure to state claim be 
granted sparingly in “complex antitrust litigation” did 
not apply to litigation based on single real estate 
foreclosure action.  Sherman Act, §  1, as amended, 
15 U.S.C.A. §  1;  Fed.Rules Civ.Proc.Rule 12(b)(6), 
28 U.S.C.A. 
 
 
*215 Arnold Bruce Podgorsky, Wright & Talisman, 
P.C., Washington, DC, argued, (Carrie L. 
Bumgarner, Wright & Talisman, P.C., on brief), for 
plaintiffs-appellants. 
Allen Scott Rugg, Kutak, Rock, John Tremain May, 
Washington, DC, argued, for defendants-appellees. 
 
Before NIEMEYER and HAMILTON, Circuit 
Judges, and KAUFMAN, Senior United States 
District Judge for the District of Maryland, sitting by 
designation. 
 


OPINION 
 
HAMILTON, Circuit Judge: 
Estate Construction Company, Inc. (the Company) 
and its sole stockholders Maureen Dowd Patterson 
and Robert Brown Patterson (collectively the 
Pattersons) appeal the (October 30, 1992 and 
December 18, 1992) orders of the district court 
dismissing their claims for failure to state a claim 
upon which relief can be granted, Fed.R.Civ.P. 
12(b)(6).   The Pattersons appeal only the dismissal 
of their state law fraudulent conveyance claim, 
Va.Code Ann. §  55-80, and their Sherman Act claim, 
15 U.S.C. §  1.   For the reasons stated herein, we 
affirm the district court's dismissal of the claims. 
 
 


I 
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In 1986, the Pattersons, who were real estate 
developers, purchased seventy-six acres of land in 
Delaplane, Fauquier County, Virginia.   In 1988, they 
purchased an adjacent 371 acre tract.   We refer to 
both parcels jointly as “the Property.”   Through their 
wholly owned company, Estate Construction 
Company, Inc., the Pattersons intended to renovate a 
Revolutionary War era residence  FN1 *216 and 
construct five other homes on the Property. 
 
 


FN1. The residence itself was called 
Delaplane Manor. 


 
Defendant Providence Savings and Loan Association, 
F.A. (Providence) is a chartered savings association 
under the Home Owners' Loan Act, 12 U.S.C. §  
1461 et seq.   Providence is wholly owned by 
defendant Miller & Smith Holding Company (MS 
Holding), a holding company which also owns 
numerous other companies engaged in real estate 
acquisitions, financing, development, and sales.   MS 
Holding is principally owned and managed by the 
individual defendant Gordon v. Smith. FN2


 
 


FN2. In addition to Providence, there were 
twenty-six other defendants named in the 
complaint, including Providence's officers, 
directors, employees, attorneys, appraisers, 
shareholders, and corporate affiliates of 
Providence's shareholders.   Eugene 
Schonberger, Robert Payne, and their law 
firm of Fagelson, Schonberger, Payne and 
Dichmeister were also named as defendants.   
Everett M. Calloway (Calloway), the 
substitute trustee under the deed of trust, 
was also a defendant. 


 
In August 1988, Providence made an acquisition and 
construction loan to the Pattersons in the amount of 
$7,557,600 (the Loan).   The Loan was secured by 
the Property pursuant to a deed of trust and a security 
agreement. FN3


 
 


FN3. This was a second lien.   The 
Pattersons' property was already subject to a 
first lien of approximately $650,000 in favor 
of Continental Federal Savings Bank 
(Continental). 


 
By July 1989, the Pattersons defaulted on the Loan.   
Notifying them by letter dated July 25, 1989 that the 


Loan was in default, Providence set forth the several 
events of default as defined in the loan documents. 
FN4  The letter also informed the Pattersons that they 
could avoid acceleration of the debt by curing the 
events of default within thirty days, pursuant to the 
terms of the loan agreement.   After failing to cure 
the events of default, the Pattersons filed for 
bankruptcy on October 12, 1989, in the United States 
Bankruptcy Court for the Eastern District of Virginia 
seeking to reorganize their affairs under Chapter 11 
of the United States Bankruptcy Code. 
 
 


FN4. The record reveals four grounds for 
default: 
(1) Altering or adding to work performed 
without prior written consent of Providence. 
(2) Execution of a subordinate deed of trust 
on the Property in favor of Riggs National 
Bank (Riggs) without the prior written 
consent of Providence. 
(3) Allowance of mechanics liens to be 
placed on the Property. 
(4) Submission to Providence of evidence 
that Borrower had insufficient funds to 
complete the project. 


 
In December 1990, Providence moved for relief from 
the automatic stay which had attached upon the 
Pattersons' declaration of bankruptcy.   On September 
26, 1991, the bankruptcy court conducted a hearing 
on Providence's motion seeking an order granting it 
relief from the automatic stay.   By order dated 
September 27, 1991, the bankruptcy court granted 
Providence's motion and lifted the stay with respect 
to Providence's secured claim. FN5  In granting 
Providence's motion, the bankruptcy court 
determined that the Pattersons had no equity in the 
Property.   The bankruptcy judge valued the Property 
at $6.3 million.   FN6  He then determined that the 
amount of debt was $6.3 million  FN7 with a cost of 
completion of $500,000.   Thus, according to the 
bankruptcy court, the total debt was $6.8 million. 
 
 


FN5. The Pattersons chose not to appeal this 
order. 


 
FN6. In preparation for the hearing on the 
motion for relief from the automatic stay, 
defendant Jack Conner, an appraiser for 
Providence, valued the Property at $4.2 
million.   Because the bankruptcy court 
believed this estimate to be “somewhat 
low,” it raised the appraisal by fifty percent, 


©  2006 Thomson/West. No Claim to Orig. U.S. Govt. Works. 
 



http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=12USCAS1461&FindType=L

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=12USCAS1461&FindType=L





14 F.3d 213 Page 5
14 F.3d 213, 25 Bankr.Ct.Dec. 233, 1994-1 Trade Cases  P 70,511 
(Cite as: 14 F.3d 213) 
 


to $6.3 million.  (J.A. 111). 
 


FN7. This figure included two other deeds 
of trust which had been placed on the 
Property.   Continental had a first deed of 
trust on Delaplane Manor (the house itself).   
Although the original amount of that loan 
was around $650,000, by September 1991, 
the amount of the debt outstanding 
amounted to approximately $830,000.   
Providence had a second deed of trust on 
Delaplane Manor and a first deed of trust on 
all the other Property.   At the time of the 
hearing on the motion for relief from the 
automatic stay, the total debt outstanding on 
the loan from Providence was approximately 
$5.1 million.   Finally, Riggs National Bank, 
not a party hereto, had a second lien on all 
the Property in the amount of approximately 
$330,000. 


 
After receiving approval from the bankruptcy court to 
sell the Property, Providence directed Calloway, the 
substitute trustee under*217  the deed of trust, to 
proceed with a foreclosure sale of the Property.   
Calloway advertised the sale of the Property by 
auction in strict accordance with the deed of trust and 
applicable law.   Attempting to prevent the sale, the 
Pattersons filed suit on November 5, 1991, in the 
Circuit Court for Fauquier County, Virginia (state 
court), seeking a preliminary injunction barring the 
foreclosure.   The state court refused to enjoin the 
foreclosure sale. 
 
On November 7, 1991, Calloway conducted the 
foreclosure sale.   Providence purchased the Property 
for $3.3 million cash, plus the assumption of a first 
deed of trust in favor of Continental securing debt in 
the original principal amount of $650,000 and which 
bore a total balance due in November 1991 of greater 
than $850,000.   Therefore, the total purchase price 
paid by Providence was $4.15 million. 
 
On October 6, 1992, the Pattersons filed a twenty-
count complaint in the United States District Court 
for the Eastern District of Virginia and named as 
defendants Providence and some twenty-six other 
entities and individuals, including its officers, 
directors, employees, attorneys, appraisers, 
shareholders and corporate affiliates of its 
shareholders.   Subject matter jurisdiction was 
predicated upon claims against all defendants under §  
1 of the Sherman Act, 15 U.S.C. §  1, and claims 
against certain defendants under the Racketeer 
Influenced and Corrupt Organizations Act (RICO), 


18 U.S.C. §  1962.   The complaint included state law 
claims over which the district court had supplemental 
jurisdiction pursuant to 28 U.S.C. §  1367.   One of 
the state law claims alleged fraudulent conveyance 
under Va.Code Ann. §  55-80.   FN8


 
 


FN8. Although the Sherman Act claim was 
against all defendants, the fraudulent 
foreclosure claim was only against 
Providence itself and Calloway, the 
substitute trustee under the deed of trust. 


 
On October 20, 1992, Providence filed a motion to 
dismiss count one of the complaint, the state law 
fraudulent conveyance claim.   By order dated 
October 30, 1992, the district court dismissed that 
claim.   The district court reasoned that the 
bankruptcy court, in lifting the stay, had concluded 
that the Pattersons had no equity in the Property;  this 
matter, the district court stated, had been fully 
litigated in the bankruptcy court.   The district court 
also held that §  55-80 did not apply to procedurally 
conforming foreclosure sales.   Finally, it determined 
that no fraud had been adequately pleaded or shown 
to sustain a cause of action under §  55-80 against 
Providence. 
 
On December 7, 1992, the district court denied the 
Pattersons' motion for reconsideration of its order of 
October 30, 1992. 
 
On November 16, 1992, the defendants filed a 
motion to dismiss all remaining counts of the 
complaint.   By order dated December 18, 1992, the 
district court granted the motion and dismissed the 
two federal claims, Fed.R.Civ.P. 12(b)(6).   Because 
this dismissal extinguished the district court's 
supplemental jurisdiction over the remaining state 
claims, they were dismissed without prejudice.   
Although the district court granted the Pattersons ten 
days in which to file an amended complaint, no 
amended complaint was filed. 
 
The Pattersons appeal the district court's dismissal of 
their §  55-80 fraudulent conveyance claim for failure 
to state a claim upon which relief can be granted.   
The Pattersons also appeal the district court's Rule 
12(b)(6) dismissal of the claim which was based 
upon §  1 of the Sherman Act. FN9


 
 


FN9. The district court dismissed the 
Sherman Act claim because it found that 
there was not a sufficient allegation of a 
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conspiracy. 
 
On December 18, 1992, the Pattersons refiled in the 
Circuit Court for Fairfax County, Virginia, the same 
complaint, minus only the Sherman Act and RICO 
claims, that had been dismissed by the district court.   
That action was dismissed. 
 
 


II 
 
The standard of review of a Rule 12(b)(6) dismissal 
is de novo.  Schatz v. Rosenberg, 943 F.2d 485, 489 
(4th Cir.1991), cert. denied, 503 U.S. 936, 112 S.Ct. 
1475, 117 L.Ed.2d 619 (1992).   This court will 
construe factual allegations in the nonmoving party's 
*218 favor and will treat them as true, but is not so 
bound with respect to the complaint's legal 
conclusions.   Martin Marietta Corp. v. International 
Telecommunications Satellite Org., 978 F.2d 140, 
142 (4th Cir.1992).   We will affirm a dismissal for 
failure to state a claim only if it appears that “the 
plaintiffs would not be entitled to relief under any 
facts which could be proved in support of their 
claim.”   Schatz, 943 F.2d at 489. 
 
 


III 
 
Section 55-80 of the Virginia Code provides: 
Void Fraudulent Acts;  Bona fide Purchasers Not 
Affected.- 
Every gift, conveyance, assignment or transfer of, or 
charge upon, any estate, real or personal, every suit 
commenced or decree, judgment or execution 
suffered or obtained and every bond or other writing 
given with intent to delay, hinder or defraud 
creditors, purchasers or other persons of or from what 
they are or may be lawfully entitled to shall, as to 
such creditors, purchasers or other persons, their 
representatives or assigns, be void.   This section 
shall not affect the title of a purchaser for valuable 
consideration, unless it appears that he had notice of 
the fraudulent intent of his immediate grantor or of 
the fraud rendering void the title of such grantor. 
 
 
Historically, this section of the Code has provided 
protection to creditors fraudulently deprived of their 
interest in property.  Christian v. Gray Endowment, 
33 F.2d 759, 760 (4th Cir.1929) (holding that the 
predecessor to §  55-80 “makes void as to creditors 
whose debts were then in existence a voluntary 
conveyance”);  Springfield Furniture, Inc. v. Manson, 
145 B.R. 520 (Bankr.E.D.Va.1992) (providing 


transactions made with intent to defraud creditors 
may be set aside);  Johnston Memorial Hospital v. 
Hess, 44 B.R. 598, 600 (W.D.Va.1984) (“A 
fraudulent transfer is void, as to creditors, under 
Virginia law.”);  Colonial Investment Co., Inc. v. 
Cherrydale Cement Block Co., Inc., 194 Va. 454, 73 
S.E.2d 419, 422 (1952) (“Code §  55-80 provides that 
every conveyance made with intent to hinder, delay 
or defraud creditors, shall be void, not only as to 
existing creditors, but as to purchasers for value with 
notice of such fraudulent intent.”). 
 
No Virginia cases have allowed a debtor to bring an 
action under §  55-80 to set aside a conveyance 
resulting from a foreclosure sale. FN10  Only two 
“other persons,” besides creditors, have come within 
the meaning of the statute:  first, spouses who are 
granted rights upon desertion have been found to be 
“other persons” protected by §  55-80 against the 
fraudulent transfers of the deserting spouse.  Crowder 
v. Crowder, 125 Va. 80, 99 S.E. 746, 747 (1919).   
The second class of “other persons” is comprised of 
individuals who intend to bring a tort suit against a 
debtor who, in turn, attempts to thwart recovery by 
fraudulently transferring his assets.  Bruce v. Dean, 
149 Va. 39, 140 S.E. 277 (1927). 
 
 


FN10. We question whether §  55-80 even 
applies to procedurally conforming 
foreclosure sales.  Section 55-80 has never 
been used to attack a foreclosure sale.   In 
addition, Virginia provides other 
comprehensive avenues of attack for debtors 
seeking to set aside foreclosure sales:  the 
deeds of trust themselves;  an entire article 
of the Virginia Code, Va.Code Ann. § §  55-
58 to 55-66.6;  and the common law.   It is 
beyond comprehension why the Pattersons 
chose not to pursue relief under one of the 
above avenues.   In light of our discussion in 
Parts IIIA and IIIB, however, we need not 
resolve whether §  55-80 applies to 
procedurally conforming foreclosure sales. 


 
The Pattersons proffer several arguments to show 
they can use §  55-80.   We consider each in turn. 
 
 


A 
 
 [1] Without citing any authority, the Pattersons argue 
that the plain meaning of the language of §  55-80 
bestows upon them the right to proceed under §  55-
80 as a protected “other person.” 
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The Pattersons' interpretation of the statute is 
unconvincing.   First, they are not in the two classes 
of “other persons” allowed to proceed under this 
clause.   In addition, rules of statutory construction 
counsel against accepting the Pattersons' argument.   
The Supreme Court of Virginia has dictated in 
interpreting statutes that general words following 
*219 more specific words in a statute “are to be 
restricted in their meaning to a sense analogous to the 
less general, more particular words.”  Martin v. 
Commonwealth, 224 Va. 298, 295 S.E.2d 890, 892 
(1982).   Applying this rule to §  55-80, the more 
general provision for “other persons” is qualified by 
the preceding, more particular provision for 
“creditors” and “purchasers.”   Therefore, only 
“creditors” and “purchasers,” or perhaps others 
similarly situated, can be “other persons” within the 
meaning of §  55-80. 
 
 [2] Even if the Pattersons could fit within the 
definition of “other persons,” they would have to 
show some claim or interest that would “lawfully 
entitle” them to the Property under the statute.   
Resolution of this question requires us to determine 
whether the bankruptcy court erred in determining 
that the Pattersons had no equity interest in the 
Property. 
 
 [3] Under 11 U.S.C. §  362, when a bankruptcy 
petition is filed, the automatic stay provisions take 
immediate effect.  Section 362(d) allows a 
bankruptcy court to lift the stay with respect to 
particular claims if the debtor has no equity in the 
collateral and the collateral is not necessary to an 
effective reorganization of the debtor.   Hearings to 
determine whether the stay should be lifted are meant 
to be summary in character.   Thus, as the district 
court held, counterclaims such as fraud are not 
precluded later if not raised at this stage.  Matter of 
Vitreous Steel Products Co., 911 F.2d 1223, 1232 
(7th Cir.1990). 
 
 [4] [5] To determine if there is equity in the 
property, the bankruptcy court must determine the 
following:  (1) the value of the real estate, and (2) the 
amount of debt encumbering the property.   If the 
debt is greater than or equal to the value of the realty, 
the stay may be properly lifted.  Id.  See Matter of 
Sutton, 904 F.2d 327 (5th Cir.1990).   Property 
valuations in bankruptcy are “determined in light of 
the purpose of the valuation and of the proposed 
disposition or use of such property.”  Vitreous Steel, 
911 F.2d at 1232.   We have noted that “estimates of 
value made during bankruptcy proceedings are 


‘binding only for the purposes of the specific hearing 
and ... [d]o not have a res judicata effect’ in 
subsequent hearings.”  In re Snowshoe, Inc., 789 F.2d 
1085, 1088-89 (4th Cir.1986) (citations omitted).   
Accordingly, valuation is a question of fact, and can 
be overturned on appeal only if clearly erroneous.  In 
re Midway Partners, 995 F.2d 490, 493 (4th 
Cir.1993).   In other words, to set aside a valuation of 
equity in the property, there must be a “definite and 
firm conviction that a mistake has been committed.”  
Anderson v. City of Bessemer, 470 U.S. 564, 573, 105 
S.Ct. 1504, 1511, 84 L.Ed.2d 518 (1985). 
 
The Pattersons argue that the bankruptcy court's no 
equity determination is erroneous because of events 
between the time of the lift-stay hearing and the 
foreclosure sale. FN11  Despite the Pattersons' 
arguments, we conclude that the bankruptcy court's 
finding of no equity is not clearly erroneous. 
 
 


FN11. The Pattersons allege that in October 
1991, after the lift-stay determination, they 
identified a significant potential buyer who 
intended to purchase merely a portion of the 
Property for $3 million.   They contend that 
this prospect was “less developed” 
(Appellant's Br. at 14) at the time of the lift-
stay hearing. 


 
Mr. Conner, an appraiser for Providence, valued the 
Property at $4.2 million in September 1991, the 
month of the lift-stay hearing. FN12  Finding this 
estimate to be “somewhat low,” the bankruptcy judge 
increased the value of the Property to $6.3 million.   
The bankruptcy court determined that the total debt 
on the Property was $6.3 million.   The cost of 
completion was found to be $500,000.   Thus, there 
was $6.8 million in debt and $6.3 million in value.   
From these facts, the bankruptcy court found that no 
equity existed in the Property.   The bankruptcy court 
also considered several other factors before making 
its determination:  the length of time the Property had 
been on the market-two and a half years-and 
proposed plans to build a *220 golf course on the 
Property. FN13  In addition, the bankruptcy court noted 
that the Pattersons admitted they had no money to 
complete the project. 
 
 


FN12. Over a year before the lift-stay 
hearing, in August 1989, Donald S. 
Boucher, Providence's first appraiser, valued 
the Property at $7,824,500 with a cost of 
$375,000 to complete.   A construction slow 


©  2006 Thomson/West. No Claim to Orig. U.S. Govt. Works. 
 



http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=711&FindType=Y&ReferencePositionType=S&SerialNum=1982144962&ReferencePosition=892

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=711&FindType=Y&ReferencePositionType=S&SerialNum=1982144962&ReferencePosition=892

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=711&FindType=Y&ReferencePositionType=S&SerialNum=1982144962&ReferencePosition=892

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=711&FindType=Y&ReferencePositionType=S&SerialNum=1982144962&ReferencePosition=892

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000040&DocName=VASTS55-80&FindType=L

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000040&DocName=VASTS55-80&FindType=L

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=11USCAS362&FindType=L

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=11USCAS362&FindType=L

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1990117826&ReferencePosition=1232

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1990117826&ReferencePosition=1232

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1990117826&ReferencePosition=1232

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1990117826&ReferencePosition=1232

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&SerialNum=1990095243

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&SerialNum=1990095243

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&SerialNum=1990095243

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1990117826&ReferencePosition=1232

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1990117826&ReferencePosition=1232

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1990117826&ReferencePosition=1232

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1986123910&ReferencePosition=1088

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1986123910&ReferencePosition=1088

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1986123910&ReferencePosition=1088

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1993115006&ReferencePosition=493

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1993115006&ReferencePosition=493

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1993115006&ReferencePosition=493

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1993115006&ReferencePosition=493

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&ReferencePositionType=S&SerialNum=1985114055&ReferencePosition=1511

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&ReferencePositionType=S&SerialNum=1985114055&ReferencePosition=1511

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&ReferencePositionType=S&SerialNum=1985114055&ReferencePosition=1511





14 F.3d 213 Page 8
14 F.3d 213, 25 Bankr.Ct.Dec. 233, 1994-1 Trade Cases  P 70,511 
(Cite as: 14 F.3d 213) 
 


down occurred in the next few months.   It is 
not shown what effect this had on the value 
of the Property. 


 
FN13. Although the Pattersons argue that, at 
the time of the lift-stay hearing, the golf 
course plans were not definite enough for 
the bankruptcy court to study them 
extensively, as pleaded in the complaint, in 
January 1990, the Pattersons obtained the 
requisite zoning permit to construct a golf 
course.   By August 1991, they had secured 
a commitment of some sort from a golf 
course developer.   In other words, the 
Pattersons' golf course venture was not 
conceived in the short time between the lift-
stay order and the foreclosure sale, and the 
value of the Property as a golf course was 
considered by the bankruptcy court. 


 
In light of the fact that the bankruptcy court took all 
the above factors into account and the fact that it 
increased the Property valuation, its determination 
cannot be characterized as clearly erroneous.   The 
bankruptcy court's finding that the Pattersons had no 
equity in the Property does not leave us with a 
“definite and firm conviction that a mistake has been 
committed.”  Id.  Without any equity, the Pattersons 
had no legally protectible interest.   Consequently, 
even if §  55-80 applied to debtors, the Pattersons do 
not fit within the statute. 
 
 


B 
 
 [6] Finally, the Pattersons rely on 11 U.S.C. §  548  
FN14 to argue that a foreclosure sale can produce an 
actionable fraudulent conveyance.   They argue that 
cases interpreting §  548 allow such an action.   See 
In re Madrid, 21 B.R. 424 (9th Cir.1982), aff'd, 725 
F.2d 1197 (9th Cir.), cert. denied, 469 U.S. 833, 105 
S.Ct. 125, 83 L.Ed.2d 66 (1984);  Durrett v. 
Washington Nat'l Ins. Co., 621 F.2d 201 (5th 
Cir.1980).   We disagree. 
 
 


FN14. Section 548 provides in pertinent 
part: 
(a) The trustee may avoid any transfer of an 
interest of the debtor in property, or any 
obligation incurred by the debtor, that was 
made or incurred on or within one year 
before the date of the filing of the petition, if 
the debtor voluntarily or involuntarily- 
(1) made such transfer or incurred such 


obligation with actual intent to hinder, delay, 
or defraud any entity to which the debtor 
was or became, on or after the date that such 
transfer was made or such obligation was 
incurred, indebted. 


 
Unlike §  55-80, 11 U.S.C. §  548 explicitly includes 
foreclosure sales as transfers which may be construed 
as “fraudulent”, 11 U.S.C. §  101(54).   However, 
although §  548 specifically provides for the 
avoidance of transfers for “less than a reasonably 
equivalent value,” it cannot be enforced by a debtor.   
In addition, but perhaps most importantly, §  548 has 
been held to apply only “to transfers within one year 
prior to bankruptcy.”  In re Hood, 92 B.R. 648, 654 
(Bankr.E.D.Va.), aff'd, 92 B.R. 656 (E.D.Va.1988) 
(emphasis added).   In contrast, the transfers in the 
instant case occurred after bankruptcy.   
Consequently, we find no support for the Pattersons' 
interpretation of §  548. 
 
 


IV 
 
 [7] Section 1 of the Sherman Antitrust Act provides 
in pertinent part that: 
Every contract, combination in the form of trust or 
otherwise, or conspiracy, in restraint of trade or 
commerce among the several states, or with foreign 
nations, is declared to be illegal. 
 
15 U.S.C. §  1. 
 
 [8] To prove a violation of the Act, a plaintiff must 
establish two elements:  (1) There must be at least 
two persons acting in concert, and (2) the restraint 
complained of must constitute an unreasonable 
restraint on interstate trade or commerce.   See 
Oksanon v. Page Memorial Hosp., 945 F.2d 696, 702 
(4th Cir.1991), cert. denied, 502 U.S. 1074, 112 S.Ct. 
973, 117 L.Ed.2d 137 (1992). 
 
 [9] When confronted with a motion to dismiss a 
Sherman Act §  1 complaint pursuant to Fed.R.Civ.P. 
12(b)(6), we must determine whether “allegations 
covering all the elements that comprise the theory for 
relief” have been stated as required.  United States v. 
Employing Plasterers Ass'n, 347 U.S. 186, 189, 74 
S.Ct. 452, 454, 98 L.Ed. 618 (1954);  Municipal 
Utilities Bd. of Albertville v. Alabama Power Co., 
934 F.2d 1493, 1501 (11th Cir.1991) (“A plaintiff 
must plead sufficient facts so that each element of the 
alleged antitrust violation can be identified.”).   
Moreover, the allegations must be stated in *221 
terms that are neither vague nor conclusory.  
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Reynolds Metals Co. v. Columbia Gas Sys. Co., Inc., 
669 F.Supp. 744, 750 (E.D.Va.1987).   A mere 
allegation that “the defendants violated the antitrust 
laws as to a particular plaintiff and commodity” is 
insufficient to survive a Rule 12(b)(6) motion.  
Pennsylvania ex rel. Zimmerman v. Pepsico, Inc., 
836 F.2d 173, 179 (3d Cir.1988) (quoting Klebanow 
v. New York Produce Exch., 344 F.2d 294, 299 (2d 
Cir.1965)).   Although we will assume that the 
plaintiffs can prove the facts that they allege in their 
complaint, “it is not, however, proper to assume that 
plaintiffs can prove facts that they have not alleged or 
that the defendants have violated the antitrust laws in 
ways that have not been alleged.”  Associated Gen. 
Contractors v. California State Council of 
Carpenters, 459 U.S. 519, 526, 103 S.Ct. 897, 902, 
74 L.Ed.2d 723 (1983). 
 
 [10] [11] In National Constructors Ass'n v. National 
Electrical Contractors Ass'n, 498 F.Supp. 510, 528 
(D.Md.1980), modified on other grounds, 678 F.2d 
492 (4th Cir.), reh'g denied, 689 F.2d 1199 (4th 
Cir.1982), cert. dismissed, 463 U.S. 1233, 104 S.Ct. 
26, 77 L.Ed.2d 1449 (1983), we held that, in order to 
adequately allege an antitrust conspiracy, the pleader 
must “provide, whenever possible, some details of 
the time, place and alleged effect of the conspiracy;  
it is not enough merely to state that a conspiracy has 
taken place.”  Id.  Dismissal of a “ ‘bare bones' 
allegation of antitrust conspiracy without any 
supporting facts is appropriate....”   Pepsico, 836 F.2d 
at 180 (quoting Heart Disease Research Found. v. 
General Motors Corp., 463 F.2d 98, 100 (2d 
Cir.1972)).   To allege sufficiently a restraint of trade, 
an antitrust plaintiff must establish a connection with 
interstate commerce.   This connection may be shown 
in either of two ways:  “by demonstrating that the 
alleged anticompetitive conduct occurred in interstate 
commerce, or by showing that the conduct, though 
wholly intrastate, had a substantial effect on interstate 
commerce.”  Greenville Publishing Co., Inc. v. Daily 
Reflector, Inc., 496 F.2d 391, 395 (4th Cir.1974).   In 
the latter instance, the applicable test is whether “the 
allegations in the complaint, if proven, could show 
that the conspiracy resulted in ‘unreasonable burdens 
on the free and uninterrupted flow’ of goods and 
services in interstate commerce.”   Hospital Bldg. Co. 
v. Rex Hosp., 425 U.S. 738, 746, 96 S.Ct. 1848, 1853, 
48 L.Ed.2d 338 (1976) (citations omitted).   See 
Ballard v. Blue Shield of Southern W.Va., Inc., 543 
F.2d 1075 (4th Cir.1976), cert. denied, 430 U.S. 922, 
97 S.Ct. 1341, 51 L.Ed.2d 601 (1977). 
 
The Pattersons argue that they have sufficiently 
alleged all the elements of an antitrust claim.   We 


disagree. 
 
First, they fail to provide any factual support for their 
allegations that a conspiracy existed. FN15  The 
complaint here lacks completely any allegations of 
communications, meetings, or other means through 
which one might infer the existence of a conspiracy.   
Nor does it provide any “details of the time, place 
and alleged effect of the conspiracy.”  National 
Constructors Ass'n, 498 F.Supp. at 528.   The 
Pattersons' complaint amounts only to “bare bone[d]” 
allegations of a conspiracy without any supporting 
facts.   See Heart Disease, 463 F.2d at 100. 
 
 


FN15. In the complaint, the facts upon 
which the Pattersons base their allegation of 
a Sherman Act violation read as follows: 
Providence combined and/or conspired with 
the Miller & Smith defendants, Gordon V. 
Smith, Calloway, Conner, Jack B. Conner 
Associates, Inc. and others to restrain trade 
unreasonably in the real estate development 
business in the Washington, D.C. 
metropolitan area by combining and/or 
conspiring to deprive the Pattersons of The 
Property, cause The Property to be sold in 
foreclosure at a price that would leave the 
Pattersons with no assets, and otherwise to 
drive them and Estate Construction out of 
the real estate development business in the 
Washington, D.C. metropolitan area.   The 
combination and/or conspiracy produced 
adverse, anticompetitive effects within the 
relevant product and geographic market.   
The objects and conduct of the combination 
and/or conspiracy were illegal. 
(J.A. 39-40). 


 
Although the Pattersons rely on numerous conspiracy 
cases for the proposition that such claims should not 
be dismissed lightly, see, e.g., In re Mid-Atlantic 
Toyota Antitrust Litigation, 525 F.Supp. 1265, 1280 
(D.Md.), modified on other grounds, 541 F.Supp. 62 
(D.Md.1981), aff'd, *222704 F.2d 125 (4th Cir.1983) 
, these cases are all factually distinguishable from the 
instant case.   In particular, the Mid-Atlantic case 
involved a plaintiff who had carefully documented a 
series of meetings that the defendant had attended.   
In his allegations, the plaintiff included the persons in 
attendance at the meetings, the topics discussed, and 
the impact these meetings had on the alleged 
conspiracy to restrain price competition.  Id. at 1281.   
In contrast, the Pattersons include none of the above 
information in their complaint. 


©  2006 Thomson/West. No Claim to Orig. U.S. Govt. Works. 
 



http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=345&FindType=Y&ReferencePositionType=S&SerialNum=1987117776&ReferencePosition=750

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=345&FindType=Y&ReferencePositionType=S&SerialNum=1987117776&ReferencePosition=750

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=345&FindType=Y&ReferencePositionType=S&SerialNum=1987117776&ReferencePosition=750

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1004365&DocName=USFRCPR12&FindType=L

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1988004335&ReferencePosition=179

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1988004335&ReferencePosition=179

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1988004335&ReferencePosition=179

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1965102893&ReferencePosition=299

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1965102893&ReferencePosition=299

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1965102893&ReferencePosition=299

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1965102893&ReferencePosition=299

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&ReferencePositionType=S&SerialNum=1983109206&ReferencePosition=902

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&ReferencePositionType=S&SerialNum=1983109206&ReferencePosition=902

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&ReferencePositionType=S&SerialNum=1983109206&ReferencePosition=902

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&ReferencePositionType=S&SerialNum=1983109206&ReferencePosition=902

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&ReferencePositionType=S&SerialNum=1983109206&ReferencePosition=902

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=345&FindType=Y&ReferencePositionType=S&SerialNum=1980138477&ReferencePosition=528

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=345&FindType=Y&ReferencePositionType=S&SerialNum=1980138477&ReferencePosition=528

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=345&FindType=Y&ReferencePositionType=S&SerialNum=1980138477&ReferencePosition=528

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=345&FindType=Y&ReferencePositionType=S&SerialNum=1980138477&ReferencePosition=528

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&SerialNum=1982122982

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&SerialNum=1982122982

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&SerialNum=1982144025

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&SerialNum=1982144025

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1983233551

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1983233551

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1988004335&ReferencePosition=180

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1988004335&ReferencePosition=180

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1988004335&ReferencePosition=180

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1972110852&ReferencePosition=100

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1972110852&ReferencePosition=100

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1972110852&ReferencePosition=100

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1972110852&ReferencePosition=100

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1974110381&ReferencePosition=395

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1974110381&ReferencePosition=395

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1974110381&ReferencePosition=395

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&ReferencePositionType=S&SerialNum=1976142374&ReferencePosition=1853

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&ReferencePositionType=S&SerialNum=1976142374&ReferencePosition=1853

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&ReferencePositionType=S&SerialNum=1976142374&ReferencePosition=1853

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&ReferencePositionType=S&SerialNum=1976142374&ReferencePosition=1853

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&SerialNum=1976125163

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&SerialNum=1976125163

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&SerialNum=1976125163

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1977225762

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1977225762

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=345&FindType=Y&ReferencePositionType=S&SerialNum=1980138477&ReferencePosition=528

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=345&FindType=Y&ReferencePositionType=S&SerialNum=1980138477&ReferencePosition=528

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=345&FindType=Y&ReferencePositionType=S&SerialNum=1980138477&ReferencePosition=528

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1972110852&ReferencePosition=100

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1972110852&ReferencePosition=100

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=345&FindType=Y&ReferencePositionType=S&SerialNum=1981143269&ReferencePosition=1280

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=345&FindType=Y&ReferencePositionType=S&SerialNum=1981143269&ReferencePosition=1280

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=345&FindType=Y&ReferencePositionType=S&SerialNum=1981143269&ReferencePosition=1280

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=345&FindType=Y&ReferencePositionType=S&SerialNum=1981143269&ReferencePosition=1280

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=345&FindType=Y&SerialNum=1982127863

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=345&FindType=Y&SerialNum=1982127863

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&SerialNum=1983115566





14 F.3d 213 Page 10
14 F.3d 213, 25 Bankr.Ct.Dec. 233, 1994-1 Trade Cases  P 70,511 
(Cite as: 14 F.3d 213) 
 
 
Further, the Pattersons fail to state how Providence's 
actions constitute a restraint of trade.   In the instant 
case, there is a lack of any allegation of the market 
power of Providence to restrain trade.   See Oksanon, 
945 F.2d at 702.   The Pattersons declare only that 
“Providence ... conspired ... to restrain trade 
unreasonably....”  (J.A. 39).   Nor do the Pattersons 
even hint at any effect on interstate commerce as is 
required by the Sherman Act.   See Hosp. Bldg. Co., 
425 U.S. at 738, 96 S.Ct. at 1849.   The complaint 
contains only allegations which are both “vague” and 
“conclusory.”   See Reynolds Metals, 669 F.Supp. at 
750.   In effect, the Pattersons merely reiterate 
mechanically the words of the Sherman Act without 
providing any “sufficient facts so that each element 
of the alleged antitrust violation can be identified.”  
Alabama Power Co., 934 F.2d at 1501. 
 
 [12] Finally, the Pattersons contend that dismissal 
should be granted sparingly in “complex antitrust 
litigation.”  Carpenters Local Union No. 1846 v. 
Pratt-Farnsworth, 690 F.2d 489, 529-30 (5th 
Cir.1982), reh'g denied, 696 F.2d 996 (5th Cir.), cert. 
denied, 464 U.S. 932, 104 S.Ct. 335, 78 L.Ed.2d 305 
(1983).   They argue that this principle requires us to 
reverse the 12(b)(6) dismissal of the Sherman Act 
claim in the instant proceeding.   This argument is 
without merit because the instant case does not entail 
“complex antitrust litigation.”   At issue is a single 
real estate foreclosure.   Therefore, the Pattersons' 
complaint simply fails to meet the requirements 
necessary to survive a Rule 12(b)(6) motion to 
dismiss their Sherman Act claim. 
 
 


V 
 
For the reasons stated herein, the judgment of the 
district court is affirmed. 
 
AFFIRMED. 
 
C.A.4 (Va.),1994. 
Estate Const. Co. v. Miller & Smith Holding Co., Inc. 
14 F.3d 213, 25 Bankr.Ct.Dec. 233, 1994-1 Trade 
Cases  P 70,511 
 
END OF DOCUMENT 
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United States District Court,District of Columbia. 
The FEDERAL DEPOSIT INSURANCE 


CORPORATION, Plaintiff, 
v. 


Kevin O'DONNELL, et al., Defendants. 
Civ. A. No. 90-1034. 


 
Aug. 26, 1991. 


 
Creditor brought suit to recover on guaranties, and 
guarantor defended on ground that guaranty 
obligation had previously been discharged by 
confirmation order entered in corporate debtor's 
Chapter 11 case.   On creditor's motion for summary 
judgment, and on motion by remaining guarantors to 
dismiss for lack of personal jurisdiction, the District 
Court, Flannery, J., held that:  (1) bankruptcy court 
order confirming reorganization plan, that purported 
to discharge corporate debtor's principal of any 
liability on guaranty, would be given res judicata 
effect in subsequent proceeding to recover from 
principal on guaranty, and (2) other guarantors had 
sufficient “minimum contacts” with forum that court 
could exercise personal jurisdiction. 
 
So ordered. 
 


West Headnotes 
 
[1] Judgment 228 542 
 
228 Judgment 
     228XIII Merger and Bar of Causes of Action and 
Defenses 
          228XIII(A) Judgments Operative as Bar 
               228k541 Courts or Other Tribunals 
Rendering Judgment 
                    228k542 k. In General. Most Cited Cases
Bankruptcy court order confirming reorganization 
plan, that purported to discharge corporate debtor's 
principal of any liability on guaranty, would be given 
res judicata effect precluding subsequent proceeding 
to recover from principal on guaranty, regardless of 
whether bankruptcy court had jurisdiction to enter 
such an order discharging the indebtedness of 
nondebtor;  creditor's failure to raise jurisdictional 
issue either at confirmation hearing or on direct 
appeal barred any reconsideration of issue upon 
collateral attack. 


 
[2] Federal Courts 170B 1041 
 
170B Federal Courts 
     170BXI Courts of District of Columbia 
          170BXI(A) In General;  District Court 
               170Bk1040 Procedure in District Court 
                    170Bk1041 k. Venue and Change of 
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Nonresident defendants who had signed guaranties of 
note that was governed by District of Columbia law, 
and that was to be performed in forum by tendering 
payment to lender at its District of Columbia office, 
sufficiently “transacted business in District of 
Columbia” to be subject to its long-arm jurisdiction 
in suit on guaranties.  D.C.Code 1981, §  13-423. 
 
[3] Federal Courts 170B 1041 
 
170B Federal Courts 
     170BXI Courts of District of Columbia 
          170BXI(A) In General;  District Court 
               170Bk1040 Procedure in District Court 
                    170Bk1041 k. Venue and Change of 
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Defendant need not be physically present in District 
of Columbia in order to “transact business” therein, 
within meaning of District of Columbia long-arm 
statute.  D.C.Code 1981, §  13-423. 
 
[4] Constitutional Law 92 305(5) 
 
92 Constitutional Law 
     92XII Due Process of Law 
          92k304 Civil Remedies and Proceedings 
               92k305 Actions 
                    92k305(4) Jurisdiction and Venue 
                         92k305(5) k. Nonresidents in 
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170B Federal Courts 
     170BXI Courts of District of Columbia 
          170BXI(A) In General;  District Court 
               170Bk1040 Procedure in District Court 
                    170Bk1041 k. Venue and Change of 
Venue. Most Cited Cases
Nonresident defendants who had signed guaranties of 
note that was governed by District of Columbia law, 
and that was to be performed in forum by tendering 
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payment to lender at its District of Columbia office, 
had sufficient “minimum contacts” with forum that 
District of Columbia could constitutionally exercise 
personal jurisdiction over them in suit on guaranties.  
U.S.C.A. Const.Amend. 14. 
 
[5] Constitutional Law 92 305(5) 
 
92 Constitutional Law 
     92XII Due Process of Law 
          92k304 Civil Remedies and Proceedings 
               92k305 Actions 
                    92k305(4) Jurisdiction and Venue 
                         92k305(5) k. Nonresidents in 
General. Most Cited Cases
Court is guided by quality, not quantity, of 
defendant's contacts with forum in deciding whether 
he has sufficient “minimum contacts” that court can 
exercise personal jurisdiction consistent with 
requirements of due process.  U.S.C.A. 
Const.Amend. 14. 
 
[6] Federal Civil Procedure 170A 2492 
 
170A Federal Civil Procedure 
     170AXVII Judgment 
          170AXVII(C) Summary Judgment 
               170AXVII(C)2 Particular Cases 
                    170Ak2492 k. Contract Cases in 
General. Most Cited Cases
Material questions of fact on issues of novation and 
modification precluded entry of summary judgment 
for lender in suit on defendants' unconditional 
guaranties. 
 
[7] Evidence 157 404 
 
157 Evidence 
     157XI Parol or Extrinsic Evidence Affecting 
Writings 
          157XI(A) Contradicting, Varying, or Adding to 
Terms of Written Instrument 
               157k404 k. Contracts of Guaranty and 
Suretyship. Most Cited Cases
Unconditional nature of defendants' guaranties did 
not preclude court from considering extrinsic 
evidence in determining defendants' liability under 
guaranties, where defendants raised issues of 
novation and modification that were necessarily 
dependent upon events occurring after execution of 
guaranty contracts. 
 
 
*586 Joanne L. Conrath, Piper & Marbury, 


Baltimore, Md., for plaintiff. 
George E. Tuttle, Jr., Springfield, Va., for 
O'Donnells. 
 


MEMORANDUM OPINION  
FLANNERY, District Judge. 
Plaintiff the Federal Deposit Insurance Corporation 
(“FDIC”) brought this action seeking judgment 
against eight defendants who allegedly are liable to 
the FDIC as guarantors of a defaulted promissory 
note.   Each party presently has pending a motion 
before the Court.   As discussed below, the Court will 
(1) grant the motion of defendant William Tutman 
for summary judgment;  (2) deny the motion of the 
remaining seven defendants to dismiss for lack of 
subject matter jurisdiction;  and (3) deny the motion 
of the FDIC for summary judgment. 
 
 


I. Background 
 
This action arises out of a loan or loans from the 
now-defunct National Bank of Washington (“NBW”) 
to a company known as Federal Micro Systems, Inc. 
(“FMS”).  In July 1985, the eight defendants 
allegedly executed guarantees of FMS' debt to NBW. 
 
On April 14, 1988, FMS filed a voluntary petition 
under Chapter 11 of the United States Bankruptcy 
Code in the United States Bankruptcy Court for the 
Eastern District of Virginia.   In the Schedules filed 
with the Bankruptcy Court, NBW was listed as a 
creditor of FMS.   On April 29, 1988, NBW filed a 
Proof of Claim against FMS for $199,177.31, plus 
interest and attorneys' fees. 
 
On May 3, 1990, NBW instituted this action seeking 
from the eight defendants $220,628.72, plus interest 
and attorneys' fees, as payment on FMS' debts.   On 
August 10, 1990, FDIC was appointed receiver for 
the insolvent NBW.   On August 30, 1990, the 
Bankruptcy Court entered an order confirming FMS' 
Plan of Reorganization.   On November 13, 1990, 
FDIC was substituted as the named plaintiff in this 
action.   FDIC alleges that FMS has failed to make 
payments on its debt as provided under the terms of 
its Reorganization Plan and that the defendants are 
personally liable for FMS' debt based upon their 
guaranty contracts. 
 
 


II. Defendant Tutman's Summary Judgment Motion 
 
William Tutman is the president and sole stock 
owner of FMS.   According to FDIC, Tutman is one 
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of the eight guarantors of FMS' note.   Tutman argues 
that the Reorganization Plan confirmed by the 
Bankruptcy Court released him from all liability for 
the debts of the FMS and bars this action by FDIC.   
FDIC responds that the Bankruptcy Court lacked 
authority to release the personal debts of a party who 
had not filed a petition for bankruptcy (a 
“nondebtor”), that the release, even if authorized, is 
unenforceable for lack of consideration, and that the 
Reorganization Plan should not be given res judicata 
effect because FDIC has filed a motion before the 
Bankruptcy Court to vacate the Plan based upon 
FMS' and Tutman's failure to adhere to its terms. 
 
The Reorganization Plan confirmed by the 
Bankruptcy Court purports to release Tutman 
(referred to as the “Principal” of FMS) from all 
liability for the debts of FMS (referred to as the 
“Debtor”).   The Plan provided that 
Confirmation of the Plan shall remise, release and 
discharge the Principal of the Debtor, his successors, 
heirs and assigns, from any and all manner of claims 
and demands whatsoever, which any Creditor now 
has or might or could have against the Principal 
personally, in connection with or related to the 
operation of the Debtor from 1985 to the Effective 
Date.” 
 
Tutman Exh. 9, ¶  9.01. 
 
FDIC argues that this provision of the Reorganization 
Plan cannot preclude FDIC's suit against Tutman 
because the Bankruptcy Court had no authority to 
discharge nondebtor Tutman of his liabilities for 
FMS' debts.   FDIC relies upon §  524(e) of the 
Bankruptcy Code, which clearly provides*587  that 
“discharge of a debt of the debtor does not affect the 
liability of any other entity on, or the property of any 
other entity for, such a debt.”  11 U.S.C. §  524(e). 
FN1


 
 


FN1. Section 524(e) contains an exception 
for property of spouses which is not relevant 
here. 


 
It should be noted that FDIC raises the issue of the 
Bankruptcy Court's jurisdiction for the first time.   
FMS filed three Disclosure Statements prior to 
confirmation of its proposed Reorganization Plan.   
NBW filed objections to the first two Disclosure 
Statements.   Neither objection called into question 
the authority of the Bankruptcy Court to discharge 
Tutman's liabilities for FMS' debts. FN2


 


 
FN2. On June 23, 1989, NBW filed the 
following objection: 
The proposed Disclosure Statement fails to 
identify many key provisions of the Plan of 
Reorganization including, for example, the 
release of the principals and guarantors 
which is provided in Article of the Plan. 
In re:  Federal Micro Systems, Inc., Case 
No. 88-00744-AB, at 1, ¶  3 (Bankr.E.D.Va. 
June 23, 1989) (Objection to Disclosure 
Statement), attached as Tutman Mem. Exh. 
5. 
FMS amended its Disclosure Statement 
following NBW's objections.   On October 
2, 1989, NBW served on FMS its objections 
to FMS' Amended Disclosure Statement, 
including the following objection: 
The proposed Amended Disclosure 
Statement contains an inadequate 
description of the release provision 
contained in the Plan of Reorganization.   
Although the release provision is mentioned, 
no mention is made of the specific 
individuals which are proposed to be 
released under Article IX of the Plan. 
In re:  Federal Micro Systems, Inc., Case 
No. 88-00744-AB, at 2-3, ¶  6 
(Bankr.E.D.Va.1989) (Objection to 
Amended Disclosure Statement), attached as 
Tutman Mem. Exh. 7. 


 
Following NBW's objections to FMS' Amended 
Disclosure Statement, FMS filed a Second Amended 
Disclosure Statement on January 5, 1990.   Tutman 
Mem.Exh. 8.  The Bankruptcy Court held a hearing 
on the Second Amended Disclosure Statement on 
July 3, 1990.   No representative of either NBW or 
FDIC appeared at this hearing. FN3  Although FDIC 
claims that it raised objections to the Second 
Amended Disclosure Statement prior to the hearing, 
including specific objections to the authority of the 
Bankruptcy Court to discharge Tutman's liabilities, 
FDIC has produced no evidence of such objections. 
FN4  Further, in light of the facts that NBW had twice 
previously raised objections to FMS' Disclosure 
Statements, that none of these objections had raised 
the issue of the Bankruptcy Court's jurisdiction to 
discharge Tutman's liability, and that NBW and 
FDIC were represented by the same counsel 
throughout the proceedings, the Court finds it 
unlikely that FDIC raised a specific objection based 
upon the jurisdiction of the Bankruptcy Court. 
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FN3. At the time of the hearing, FDIC was 
in the process of assuming operations of 
NBW and was ultimately appointed receiver 
for NBW on August 10, 1990.   The same 
counsel has represented both NBW and 
FDIC at all relevant stages of this matter. 


 
FN4. The only reference to an FDIC 
objection to the Second Amended 
Disclosure Statement appears in the affidavit 
of Stephen H. Mims, FMS' attorney during 
the bankruptcy proceedings.   Mims 
represented to the Bankruptcy Court at the 
July 3, 1990 hearing that “FDIC had 
recently taken over NBW and that written 
objections to the Plan had been filed.”   
Tutman Mem. Exh. 3 at 1, ¶  6.   The 
Bankruptcy Court then inquired whether 
representatives of NBW or FDIC were 
present, and, upon finding that they were 
not, the Court confirmed FMS' proposed 
Reorganization Plan in accordance with the 
Second Amended Disclosure Statement.  Id. 


 
The Bankruptcy Court orally confirmed FMS' 
Reorganization Plan at the July 3, 1990 hearing.   Its 
order confirming the Plan was entered on August 29, 
1990.   FDIC did not appeal that order. 
 
 [1] At issue before this Court is not whether the 
Bankruptcy Court had the authority to confirm a 
Reorganization Plan which purported to discharge the 
liabilities of nondebtor Tutman, but, rather, whether 
the Bankruptcy Court's August 29, 1990 order should 
be given res judicata effect and should preclude 
FDIC's present action against Tutman based upon his 
guaranty of FMS' debts.   The Court finds that the 
order of the Bankruptcy Court should be given res 
judicata effect. 
 
The Court is persuaded by the decision of the Fifth 
Circuit in Republic Supply Co. v. Shoaf, 815 F.2d 
1046 (5th Cir.1987), which held that although a 
Bankruptcy Court's discharge of the liabilities of 
nondebtor *588 may be in excess of its statutory 
authority, the discharge nonetheless may be given res 
judicata effect and cannot be attacked collaterally in 
lieu of a direct appeal. 
Although section 524 has generally been interpreted 
to preclude release of guarantors by a bankruptcy 
court, the statute does not by its specific words 
preclude the discharge of a guaranty when it has been 
accepted and confirmed as an integral part of a plan 
of reorganization.   Regardless of whether that 
provision is inconsistent with the bankruptcy laws or 


within the authority of the bankruptcy court, it is 
nonetheless included in the Plan, which was 
confirmed by the bankruptcy court without objection 
and was not appealed.  [Plaintiff] Republic, in effect, 
is now seeking to appeal the confirmed Plan and 
asking us to review it on its merits.   Questions of the 
propriety or legality of the bankruptcy court 
confirmation order are indeed properly addressable 
on direct appeal.   Republic, however, is now 
foreclosed from that avenue of review because it 
chose not to pursue it. 
 
Id. at 1050 (footnote omitted).   The Court then 
examined the fourwell settled elements necessary for 
application of res judicata:  “[T]he parties must be 
identical in both suits, the prior judgment must have 
been rendered by a court of competent jurisdiction, 
there must have been a final judgment on the merits 
and the same cause of action must be involved in 
both cases.” 
 
Id. at 1051 (citation omitted). 
 
Turning to the facts of this case, it is obvious that the 
first and third elements of collateral estoppel are 
satisfied.   FDIC and Tutman both were parties to the 
Bankruptcy Court proceeding, and both had the 
opportunity to appeal from that Court's final order 
confirming the Reorganization Plan.   The Court also 
finds the fourth element-that the same cause of action 
is involved in both proceedings-to be present.   The 
Republic Supply Court applied the transactional test 
to determine whether the same cause was present in 
both actions: 
When a valid and final judgment rendered in an 
action extinguishes the plaintiff's claim pursuant to 
the rules of merger or bar ..., the claim extinguished 
includes all rights of the plaintiff to remedies against 
the defendant with respect to all or any part of the 
transaction, or series of connected transactions, out of 
which the action arose. 
 
815 F.2d at 1053 (quoting Restatement (Second) of 
Torts §  24).   The Bankruptcy Court's August 29, 
1990 order expressly discharged Tutman of liability 
for the debts of FMS.   The Court finds that the 
guaranty that FDIC now seeks to enforce is the same 
guaranty that was the subject of the Bankruptcy 
Court order, and thus that the same cause of action is 
present in both actions. 
 
Whether the second element-that the prior judgment 
was rendered by a court of competent jurisdiction-is 
present in this action is disputed by the parties.   
FDIC argues that because the Bankruptcy Court had 
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no authority to release Tutman of his guaranty 
obligations, the August 29, 1990 order confirming 
FMS' Reorganization Plan was not rendered by a 
court of competent jurisdiction.   Upon examining the 
relevant case law, the Court finds to the contrary. 
 
In Stoll v. Gottlieb, 305 U.S. 165, 59 S.Ct. 134, 83 
L.Ed. 104 (1938), a bankruptcy court confirmed a 
reorganization plan which discharged the liability of 
the guarantors of bonds issued by the debtor.  Id. at 
168, 59 S.Ct. at 136.   The plan was confirmed over 
the objection of the debtor's bondholders, who did not 
appeal the bankruptcy court's order.  Id. at 169, 59 
S.Ct. at 136.   Subsequently, one bondholder sued to 
enforce one of the guarantees of the bonds.  Id. at 
170, 59 S.Ct. at 136.   On certiorari, the Supreme 
Court rejected the bondholder's arguments that the 
bankruptcy court was not competent to order the 
release of the liability of the guarantor and that the 
order need not be accorded conclusive effect.  Id. at 
171-77, 59 S.Ct. at 137-40.   The Court held that a 
court by necessity has the authority to determine its 
own jurisdiction and that another court may not 
reexamine the issue of the former court's *589 
jurisdiction upon collateral attack.   Id. at 172, 59 
S.Ct. at 137.   Thus, concluded the Court, the 
bankruptcy court's determination of its jurisdiction 
was binding on the bondholder and entitled to res 
judicata effect even if that determination were in 
error.   Id. 
 
Similarly, in Chicot County Drainage Dist. v. Baxter 
State Bank, 308 U.S. 371, 60 S.Ct. 317, 84 L.Ed. 329 
(1940), the Supreme Court held that bondholders 
were bound by the District Court's approval of a 
debtor's “plan of readjustment” even though the 
Supreme Court had subsequently invalidated the 
statute authorizing District Courts to exercise 
bankruptcy powers.   The Court held the bondholders 
were precluded from relitigating the issue of the 
authority of the District Court to enter such a plan.  
Id. at 375, 60 S.Ct. at 319. 
As parties, these bondholders had full opportunity to 
present any objections to the proceedings, not only as 
to its regularity, or the fairness of the proposed plan 
of readjustment, or the propriety of the terms of the 
decree, but also as to the validity of the statute under 
which the proceeding was brought and the plan put 
into effect....   There was no attempt to review the 
decree.   If the general principles governing the 
defense of res judicata are applicable, these 
bondholders, having the opportunity to raise the 
question of invalidity, were not the less bound by the 
decree because they failed to raise it. 
 


Id. (citations omitted). 
 
The Court thus finds that the Bankruptcy Court was 
the proper and competent court to determine its own 
jurisdiction to confirm FMS' Plan of Reorganization.   
The Court also finds that FDIC had the opportunity to 
question the jurisdiction of the Bankruptcy Court, 
either at the confirmation hearing or on direct appeal, 
and failed to do so.   FDIC's failure to raise the 
jurisdictional issue bars litigation of that issue before 
this Court.   See Chicot County, 308 U.S. at 375, 60 
S.Ct. at 319;  Stoll, 305 U.S. at 171-72, 59 S.Ct. at 
137-38;  Republic Supply, 815 F.2d 1052. 
 
The Court is aware that the federal courts of appeal 
are not in agreement on the issue of whether the 
principle of res judicata applies to a bankruptcy 
court's discharge of the liability of a nondebtor.   
Compare Underhill v. Royal, 769 F.2d 1426, 1431-32 
(9th Cir.1985) (bankruptcy court's release of liability 
of co-debtors or guarantors is without effect and does 
not bar collateral action against co-debtors or 
guarantors by creditors of the debtor) and Union 
Carbide Corp. v. Newboles, 686 F.2d 593, 594-95 
(7th Cir.1982) (bankruptcy court's discharge of 
liability of guarantor had no effect upon liability of 
guarantor and did not preclude collateral action to 
enforce guaranty) with In re A.H. Robins, Inc., 880 
F.2d 694, 701-02 (4th Cir.1989) (bankruptcy court 
may enjoin suits against nondebtors who may have 
indemnity or contribution claims against debtor) 
(adopting decision of Republic Supply ).   The Court 
is also aware that this Circuit has not directly 
addressed this issue. FN5  The Court finds, however, 
that the decision of the Fifth Circuit in Republic 
Supply is persuasive and on point with the facts of 
this case.   The Court also finds that the objectives of 
the doctrine of res judicata -namely, finality and 
certainty of judgments-are furthered by application of 
the doctrine to the facts of this case.   See Federated 
Dep't Stores, Inc. v. Moitie, 452 U.S. 394, 398-99, 
101 S.Ct. 2424, 2427-28, 69 L.Ed.2d 103 (1981).   
The Court thus finds that FDIC's suit against Tutman 
based upon Tutman's guaranty of the debts of FMS is 
barred by the Plan of Reorganization confirmed by 
the Bankruptcy Court on August 29, 1990.   The 
Court will grant Tutman's motion for summary 
judgment. FN6


 
 


FN5. One case from this district, In re AOV 
Indus., 31 B.R. 1005 (D.D.C.1983) (Richey, 
J.), aff'd in part and dismissed in part as 
moot, 792 F.2d 1140 (D.C.Cir.1986), has 
held that a reorganization plan in which 
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creditors voluntarily release guarantors in 
exchange for consideration does not violate 
11 U.S.C. §  524(e).  31 B.R. at 1010.   The 
Court reasoned that such a voluntary release 
is not a prohibited “discharge of a debt” 
within the meaning of §  524(e). 


 
FN6. FDIC raises two other arguments in 
opposition to Tutman's motion for summary 
judgment, neither of which need be 
addressed in great detail.   First, FDIC 
argues that even if the Bankruptcy Court had 
jurisdiction to release Tutman's guaranty, 
such a release is not valid without 
consideration to the FDIC for the release.   
Some courts have held that the voluntary 
release of nondebtor liability in exchange for 
consideration does not violate 11 U.S.C. §  
524(e).   See In re AOV Indus., 31 B.R. at 
1010;  In re Monroe Well Serv., Inc., 80 
B.R. 324, 334 (Bankr.E.D.Pa.1987).   As 
discussed supra, however, a bankruptcy 
court's release of the liability of a nondebtor 
is entitled to res judicata effect even if the 
release was not voluntary and was not 
actually within the bankruptcy court's 
jurisdiction.   The fact that no consideration 
was given for Tutman's release does not 
change the Court's earlier analysis. 
Second, FDIC argues that the Court should 
not accord preclusive weight to the 
Bankruptcy Court's August 29, 1990 order 
because FDIC has filed a petition with the 
Bankruptcy Court to vacate or convert the 
Reorganization Plan based upon FMS' 
failure to make payments as required by the 
Plan.   Whether the Bankruptcy Court will 
grant FDIC's petition is speculative and does 
not provide a basis for disregarding the 
August 29, 1990 order. 


 
*590 III. Subject Matter Jurisdiction 


 
 [2] All defendants except for Tutman move to 
dismiss this action for lack of personal jurisdiction. 
FN7  These defendants argue that FDIC has failed to 
establish sufficient contacts with the District of 
Columbia to confer personal jurisdiction over them in 
this Court.   See International Shoe Co. v. 
Washington, 326 U.S. 310, 316, 66 S.Ct. 154, 158, 90 
L.Ed. 95 (1945).   The Court finds that FDIC has 
established minimum contacts between the 
defendants and the District of Columbia and will 
deny the defendants' motions. 
 


 
FN7. In June 1990, defendants Kevin and 
Maryann O'Donnell and Terry Miller filed 
motions to dismiss based upon defendant's 
failure to allege facts sufficient to establish 
personal jurisdiction.   On August 13, 1991, 
the Court entered an order denying those 
motions.   The parties then conducted 
discovery.   On July 8, 1991, Miller filed a 
renewed motion to dismiss for lack of 
jurisdiction.   At a status call on July 22, 
1991, the O'Donnells requested the Court to 
reconsider their June 22, 1990 motion to 
dismiss.   On August 2, 1991, defendants 
Lyle and Linda Maul and Jack and Robin 
Hennessey joined in the motions of Miller 
and the O'Donnells. 


 
To determine whether the exercise of personal 
jurisdiction is appropriate, the Court must engage in a 
two-step analysis.  Lott v. Burning Tree Club, Inc., 
516 F.Supp. 913, 915 (D.D.C.1980).   First, the Court 
must determine whether the District of Columbia 
long-arm statute  FN8 permits the exercise of 
jurisdiction over the defendants, and if so, the Court 
must then inquire whether the exercise of jurisdiction 
over the defendants comports with constitutional due 
process. FN9  Id. (citing cases). 
 
 


FN8. Federal courts look to state law to 
determine whether they are authorized to 
exercise jurisdiction over nonresident 
defendants.   See Fed.R.Civ.P. 4(e), (f);  
Lott, 516 F.Supp. at 915 (and cases cited 
therein). 


 
FN9. The District of Columbia Court of 
Appeals has interpreted the scope of the 
District of Columbia long-arm statute to be 
coextensive with the limits of the due 
process clause.  Environmental Research 
Int'l, Inc. v. Lockwood Greene Eng'rs, Inc., 
355 A.2d 808, 810-11 (D.C.1976) (en banc). 


 
The District of Columbia long-arm statute, D.C.Code 
Ann. §  13-423 (1981 ed.) (1989 Repl. Vol.), 
provides that 
(a) A District of Columbia court may exercise 
personal jurisdiction over a person, who acts directly 
or by agent, as to a claim for relief arising from the 
person's- 
(1) transacting any business in the District of 
Columbia;  [or] 
(6) contracting to insure or act as surety for or on any 
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person, property, or risk, contract, obligation, or 
agreement located, executed, or to be performed 
within the District of Columbia at the time of 
contracting, unless the parties otherwise provide in 
writing;  ... 
 
Id. §  13-423(a)(1), (6). 
 
FDIC has produced credible evidence establishing 
that the exercise of personal jurisdiction by this Court 
is authorized by the District of Columbia long-arm 
statute.   First, FDIC has produced copies of the 
guaranty contracts between the defendants and 
District of Columbia-based NBW.   These contracts 
guarantee a promissory note between NBW and FMS 
which is governed by District of Columbia law and 
which was to be performed by rendering payment to 
NBW at its District of Columbia office.   FDIC has 
also submitted the defendants' own depositions in 
which they admit to signing the guaranty contracts.   
In addition, FDIC has produced evidence that 
defendant Lyle Maul acted as agent *591 for the 
other defendants and negotiated the FMS loan 
transaction with NBW. FN10


 
 


FN10. FDIC relies upon the depositions of 
Lyle Maul and former NBW employee Jon 
Gallo, both of which contain testimony 
tending to establish that Maul exercised at 
least apparent authority to act as agent for 
the other defendants. 


 
 [3] The defendants vigorously contest the evidence 
of minimum contacts submitted by FDIC.   Their 
defenses, while relevant to their ultimate liability in 
this action, do not refute FDIC's showing that 
jurisdiction is authorized by the District of Columbia 
long-arm statute.   For example, defendants dispute 
the scope and duration of their obligations under the 
guaranty contracts, but they do not deny the existence 
of these contracts or that they are parties to the 
contracts. FN11  The defendants also deny that Lyle 
Maul had actual authority to act as their agent or that 
Maul was ever present at NBW's District of 
Columbia office.   Neither contention, however, is 
sufficient to overcome FDIC's showing of minimum 
contacts.   The deposition of Jon Gallo indicates that 
at least one NBW employee believed that Maul was 
authorized to represent the other defendants.   
Further, case law indicates that Maul's physical 
presence in the District of Columbia is not necessary 
to “transact business” in the District of Columbia for 
purposes of long-arm jurisdiction.   See Dorothy K. 
Winston & Co. v. Town Heights Dev., Inc., 376 


F.Supp. 1214, 1216 (D.D.C.1974) (physical presence 
in jurisdiction not necessary to “transact business”;  
telephone calls and correspondence may be 
sufficient);  see also Mouzavires v. Baxter, 434 A.2d 
988, 992 (D.C.1981) (en banc) (per curiam) (same). 
 
 


FN11. The defendants argue that a second 
loan arrangement between NBW and FMS 
novated or modified their obligations under 
the guaranty contracts.   Whether the 
defendants are liable under the contracts 
they signed is a question of fact for trial and 
does not refute FDIC's showing of minimum 
contacts based upon the existence of the 
contracts. 


 
 [4] [5] Having found that jurisdiction over the 
defendants is proper pursuant to D.C.Code §  13-
423(a)(1) or (6), the Court must next determine 
whether the exercise of long-arm jurisdiction 
comports with due process.   In reaching this 
determination, the Court is guided by the quality, not 
the quantity, of defendant's contacts with the forum.   
See Mouzavires, 434 A.2d at 992.   Upon examining 
relevant case law, the Court finds that the contacts 
between the defendants and the District of Columbia 
are sufficient such that the exercise of personal 
jurisdiction over the defendants does not offend the 
due process clause.   See McGee v. International Life 
Ins. Co., 355 U.S. 220, 223, 78 S.Ct. 199, 201, 2 
L.Ed.2d 223 (1957) (“it is sufficient for purposes of 
due process that the suit was based on a contract 
which had substantial connection with the state”);  
see also Burger King Corp. v. Rudzewicz, 471 U.S. 
462, 479-80, 105 S.Ct. 2174, 2185-86, 85 L.Ed.2d 
528 (1985) (party's contract and course of dealing 
with entity in foreign jurisdiction sufficient to 
establish minimum contacts with that jurisdiction);  
Mouzavires, 434 A.2d at 992 (“single act” may be 
sufficient to establish personal jurisdiction under both 
statutory and constitutional standards).   Thus, the 
Court finds that the exercise of personal jurisdiction 
over the defendants is proper and will deny the 
defendants' motions to dismiss.  FN12


 
 


FN12. The defendants also argue that 
service of process outside the District of 
Columbia was improper.   The Court finds 
this argument to be without merit.  Section 
13-424 of the D.C.Code authorizes service 
of process outside the District of Columbia 
on any person subject to personal 
jurisdiction under the District of Columbia 
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 long-arm statute.GENERATED DIVIDER 
LINE OF TYPE 10  


V. Conclusion  
IV. FDIC's Motion for Summary Judgment  


For the foregoing reasons, the Court will grant 
defendant Tutman's motion for summary judgment, 
will deny the remaining defendants' motions to 
dismiss for lack of jurisdiction, and will deny 
plaintiff FDIC's motion for summary judgment.   An 
appropriate Order accompanies this Memorandum 
Opinion. 


 
 [6] FDIC argues that it is entitled to summary 
judgment based upon the mere production of the 
guaranty contracts signed by the defendants.   FDIC 
contends that the Court should not look beyond the 
language of the guarantees themselves, which FDIC 
claims impose upon the defendants unconditional 
liability for the debts of FMS.   The Court disagrees 
with FDIC's characterization of the evidence that the 
Court may consider in deciding whether to grant 
summary judgment. 


 
D.D.C.,1991. 
F.D.I.C. v. O'Donnell 
136 B.R. 585 
  
END OF DOCUMENT The Court finds that the cases cited by FDIC do not 


create, as a matter of law, an entitlement to summary 
judgment upon the mere production of a guaranty 
contract.   FDIC cites only two cases from this 
jurisdiction, neither of which establishes FDIC's right 
to summary judgment.   In Greene v. Martin W. 
Hysong Co., 193 A.2d 893 (D.C.1963), the Court 
held that a creditor is entitled to maintain an action 
against a guarantor by producing the guaranty 
contract and showing that the guaranteed debt 
remains unpaid.  Id. at 894.   The Greene court did 
not hold that this showing alone is sufficient to 
warrant summary judgment. 
 
 [7] *592 In Alger Corp. v. Wesley, 355 A.2d 794 
(D.C.1976), the Court held that summary judgment 
was proper on a guaranty contract when the 
defendants had not denied execution of the contract, 
had not raised any defenses concerning the validity of 
the contract, and had not raised any issues concerning 
their liability on the contract.  Id. at 797-98.   In 
contrast, the defendants in the present action have 
raised several issues concerning the scope of their 
liability under the guaranty contracts, including 
allegations that the contracts were modified or 
novated by subsequent loan agreements between 
NBW and FMS.   The Court disagrees with FDIC's 
argument that the Court may not consider extrinsic 
evidence in determining the defendants' liability 
under the guaranty contracts.   Indeed, issues of 
novation and modification will necessarily turn upon 
events occurring after execution of the guaranty 
contracts, and thus not encompassed in the language 
of the contracts.   Unlike the Alger case, this action 
involves several unresolved issues of material fact 
concerning the liabilities of the defendants which 
preclude entry of summary judgment.   Accordingly, 
the Court will deny FDIC's motion for summary 
judgment. 
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United States Bankruptcy Court,N.D. New York. 
In re GARSAL REALTY, INC., Debtor. 


Bankruptcy No. 88-01562. 
 


Feb. 17, 1989. 
 
Mortgage holder sought modification of stay to 
permit mortgage holder to continue mortgage 
foreclosure proceeding in state court or alternatively 
sought dismissal of Chapter 11 case.   The 
Bankruptcy Court, Stephen D. Gerling, J., held that:  
(1) determination on whether filing of second 
Chapter 11 case, after substantial consummation of 
first Chapter 11 case, was in bad faith would be 
premature, and (2) debtor had no equity in mortgaged 
apartment complex and had failed to show complex 
was necessary to effective reorganization that was in 
prospect, and mortgage holder was accordingly 
entitled to lifting of stay. 
 
Ordered accordingly. 
 


West Headnotes 
 
[1] Bankruptcy 51 3568(1) 
 
51 Bankruptcy 
     51XIV Reorganization 
          51XIV(B) The Plan 
               51k3566 Confirmation;  Objections 
                    51k3568 Effect 
                         51k3568(1) k. In General. Most Cited 
Cases
Filing of Chapter 11 case after mortgage holder had 
commenced foreclosure action did not violate rights 
granted under earlier confirmed Chapter 11 plan that 
provided for entry of judgment of foreclosure and 
sale in prepetition suit on first mortgage lien, where 
lienholder's rights under confirmed plan were not 
assigned to successor in interest, confirmed plan did 
not refer to assignment from successor to current 
mortgage holder or any potential assignment, and 
there was no successor-in-interest language with 
respect to lienholder. 
 
[2] Bankruptcy 51 3568(1) 
 
51 Bankruptcy 
     51XIV Reorganization 


          51XIV(B) The Plan 
               51k3566 Confirmation;  Objections 
                    51k3568 Effect 
                         51k3568(1) k. In General. Most Cited 
Cases
Chapter 11 confirmed plan providing for entry of 
judgment of foreclosure and sale in prepetition suit 
on first mortgage lien was rendered irrelevant with 
respect to subsequent mortgage holder, where debt 
referred to by confirmed plan was satisfied through 
negotiation of further indebtedness from different 
lender that created upon consolidation an entirely 
new debt. 
 
[3] Bankruptcy 51 3570 
 
51 Bankruptcy 
     51XIV Reorganization 
          51XIV(B) The Plan 
               51k3570 k. Execution and Performance. 
Most Cited Cases
Confirmed Chapter 11 plan was substantially 
consummated when debt on which confirmed plan 
had provided for entry of judgment of foreclosure 
and sale in prepetition suit on first mortgage lien was 
satisfied, and at that time, right to seek modification 
of confirmed plan was statutorily terminated.  
Bankr.Code, 11 U.S.C.A. §  1127(b). 
 
[4] Bankruptcy 51 3569 
 
51 Bankruptcy 
     51XIV Reorganization 
          51XIV(B) The Plan 
               51k3569 k. Modification or Revocation. 
Most Cited Cases
Although substantial consummation of confirmed 
Chapter 11 plan is not synonymous with order 
closing prior Chapter 11 case, subsequent case would 
not viewed as effort to modify completed confirmed 
plan in derogation of statute, where new debt and 
creditor status of mortgage holder did not come into 
existence until after substantial confirmation of 
confirmed plan that provided for entry of judgment of 
foreclosure and sale in prepetition suit on first 
mortgage lien, particularly where balance of 
unsecured debt listed in petition in later Chapter 11 
case appeared to have been incurred subsequent to 
substantial consummation of first Chapter 11 case.  
Bankr.Code, 11 U.S.C.A. §  1127(b). 
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[5] Bankruptcy 51 2235 
 
51 Bankruptcy 
     51III The Case 
          51III(B) Debtors 
               51k2235 k. Simultaneous or Successive 
Proceedings. Most Cited Cases
There is no per se rule against successive bankruptcy 
filings. 
 
[6] Bankruptcy 51 2235 
 
51 Bankruptcy 
     51III The Case 
          51III(B) Debtors 
               51k2235 k. Simultaneous or Successive 
Proceedings. Most Cited Cases
Bona fide change in circumstances may justify 
debtor's multiple bankruptcy filings. 
 
[7] Bankruptcy 51 2235 
 
51 Bankruptcy 
     51III The Case 
          51III(B) Debtors 
               51k2235 k. Simultaneous or Successive 
Proceedings. Most Cited Cases
Filing of second Chapter 11 case could be sanctioned 
where debtor's debt load had doubled and debtor had 
become unable to make resultant payments due to 
apartment complex's unforeseen levels of tenant 
vacancy sparked by drop in interest rates, 
encouraging home buyers, and closing of nearby 
company, which had provided tenant source. 
 
[8] Bankruptcy 51 2235 
 
51 Bankruptcy 
     51III The Case 
          51III(B) Debtors 
               51k2235 k. Simultaneous or Successive 
Proceedings. Most Cited Cases
Inquiry into propriety of successive bankruptcy 
filings for purposes of dismissal invariably 
encompasses question of good faith, as the inquiry 
examines whether there was pattern or strategy 
behind filings to frustrate statutory requirements and 
abuse bankruptcy process. 
 
[9] Bankruptcy 51 3502.10 
 
51 Bankruptcy 
     51XIV Reorganization 
          51XIV(A) In General 


               51k3502 Good Faith;  Motive 
                    51k3502.10 k. “Bad Faith.”. Most Cited 
Cases
Dismissal of second Chapter 11 case, filed after first 
case had been substantially consummated, was not 
warranted on theory second filing was in bad faith 
because debtor had failed to articulate any plan of 
reorganization and did not demonstrate cash flow 
necessary to support reorganization, where case was 
filed approximately two months prior to hearing on 
contested matter with two months remaining in 
debtor's exclusivity period for filing Chapter 11 plan;  
dismissal for cause due to alleged bad faith of debtor 
would be premature.  Bankr.Code, 11 U.S.C.A. §  
1121(b). 
 
[10] Bankruptcy 51 2424 
 
51 Bankruptcy 
     51IV Effect of Bankruptcy Relief;  Injunction and 
Stay 
          51IV(C) Relief from Stay 
               51k2422 Cause;  Grounds and Objections 
                    51k2424 k. Debtor's Want of Interest or 
Equity. Most Cited Cases
Debtor had no equity in mortgaged apartment 
complex, for purposes of determining whether stay 
should be lifted to permit mortgage holder to proceed 
with foreclosure proceedings;  complex's maximum 
fair market value as of date of petition filing was 
$1,400,000, total allowed claim of mortgage holder 
on date of filing was $1,284,858.57, complex was 
further encumbered by mortgage securing sum of 
$9,000 and judgments for $60,743.10 and $573.75, 
and remaining value of complex, of $44,823.28, 
would be more than consumed by mortgage holder's 
pre and postpetition attorney fees and costs in 
foreclosure action.  Bankr.Code, 11 U.S.C.A. §  
362(d)(2)(A). 
 
[11] Bankruptcy 51 2429(3) 
 
51 Bankruptcy 
     51IV Effect of Bankruptcy Relief;  Injunction and 
Stay 
          51IV(C) Relief from Stay 
               51k2422 Cause;  Grounds and Objections 
                    51k2429 Necessity of Asset for 
Reorganization or Rehabilitation 
                         51k2429(3) k. Real Property. Most 
Cited Cases
Debtor had failed to meet its burden of proof that 
mortgaged apartment complex in which debtor had 
no equity was necessary to effective reorganization 
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that was in prospect in Chapter 11 case, so as to 
preclude modification of stay to permit mortgage 
holder to continue with mortgage foreclosure 
proceeding, although debtor alleged its monthly gross 
rentals and laundry machine income would permit 
proposing plan to pay operating expenses and 
amortized debt to mortgage holder at required 
monthly payments.  Bankr.Code, 11 U.S.C.A. §  
362(d)(2), (g)(2). 
 
[12] Bankruptcy 51 2439(1) 
 
51 Bankruptcy 
     51IV Effect of Bankruptcy Relief;  Injunction and 
Stay 
          51IV(C) Relief from Stay 
               51k2435 Proceedings 
                    51k2439 Evidence 
                         51k2439(1) k. In General. Most Cited 
Cases
Self-serving, unsupported testimony of individual 
who was equity security holder of corporate debtor 
that individual could commit her own funds to extent 
of $1,000,000 or would list mortgaged apartment 
complex for sale at asking price of $1,800,000 could 
not be given any credibility in determining whether 
stay should be modified based on lack of equity and 
lack of necessity of mortgaged apartment complex to 
effective reorganization that was in prospect 
justifying modification of stay to permit mortgage 
holder to continue mortgage foreclosure proceeding. 
 
[13] Bankruptcy 51 2430.2 
 
51 Bankruptcy 
     51IV Effect of Bankruptcy Relief;  Injunction and 
Stay 
          51IV(C) Relief from Stay 
               51k2430 Adequate Protection 
                    51k2430.2 k. Effect of Presence or 
Absence. Most Cited Cases
 (Formerly 51k2430(2)) 
Finding that mortgage holder might be adequately 
protected for present would not defeat mortgage 
holder's request for lifting of stay to permit 
continuance of mortgage foreclosure proceeding with 
respect to mortgaged apartment complex based on 
debtor's lack of equity in complex and inability to 
show that complex was necessary to effective 
reorganization that was in prospect.  Bankr.Code, 11 
U.S.C.A. §  362(d)(2). 
 
[14] Bankruptcy 51 3534 
 


51 Bankruptcy 
     51XIV Reorganization 
          51XIV(B) The Plan 
               51k3533 Who May File, and Time for 
Filing 
                    51k3534 k. Creditors;  Loss of Debtor's 
Exclusive Right. Most Cited Cases
Generally, court will allow Chapter 11 debtor 
breathing room in exclusive period of plan filing to 
give debtor opportunity to formulate plan which will 
benefit general unsecured creditor body, unfettered 
by threats of secured creditors.  Bankr.Code, 11 
U.S.C.A. §  1121(b). 
 
[15] Bankruptcy 51 2429(3) 
 
51 Bankruptcy 
     51IV Effect of Bankruptcy Relief;  Injunction and 
Stay 
          51IV(C) Relief from Stay 
               51k2422 Cause;  Grounds and Objections 
                    51k2429 Necessity of Asset for 
Reorganization or Rehabilitation 
                         51k2429(3) k. Real Property. Most 
Cited Cases
Although mortgaged apartment complex was clearly 
necessary to reorganization by debtor, stay would be 
lifted to permit mortgage holder to continue mortgage 
foreclosure proceedings, where no significant 
unsecured creditor body existed and debtor was 
unable to operate complex without assistance of 
receiver and/or infusion of capital enabling it to move 
toward effective reorganization, and facts developed 
on the record did not depict effective reorganization 
that had possibility and prospect of realization in 
reasonable period of time.  Bankr.Code, 11 U.S.C.A. 
§  362(d)(2). 
 
[16] Bankruptcy 51 2439(1) 
 
51 Bankruptcy 
     51IV Effect of Bankruptcy Relief;  Injunction and 
Stay 
          51IV(C) Relief from Stay 
               51k2435 Proceedings 
                    51k2439 Evidence 
                         51k2439(1) k. In General. Most Cited 
Cases
Act of filing Chapter 11 plan after proof was closed 
did not bring plan before court for inclusion in 
analysis on motion for lifting of stay to permit 
mortgage holder to continue mortgage foreclosure 
proceedings or for dismissal of case, absent some 
motion by plan proponent to reopen proof. 
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[17] Bankruptcy 51 2437 
 
51 Bankruptcy 
     51IV Effect of Bankruptcy Relief;  Injunction and 
Stay 
          51IV(C) Relief from Stay 
               51k2435 Proceedings 
                    51k2437 k. Time;  Notice. Most Cited 
Cases
 
 Bankruptcy 51 3593 
 
51 Bankruptcy 
     51XIV Reorganization 
          51XIV(C) Conversion or Dismissal 
               51k3593 k. Proceedings. Most Cited Cases
Mortgage holder moving for dismissal of Chapter 11 
case or lifting of stay would be considered to have 
waived expedited time frame provided by statute 
where mortgage holder requested separate relief in 
addition to relief from stay.  Bankr.Code, 11 
U.S.C.A. §  362(e). 
 
 
*143 Harter, Secrest & Emery, Rochester, N.Y., for 
debtor (Larry Scheafer, of counsel). 
Green & Seifter, P.C., Syracuse, N.Y., for Federal 
Home Loan Mortg. Corp.  (Robert K. Weiler and 
Virginia A. Hoveman, of counsel). 
Richard Croak, Office of U.S. Trustee, Albany, N.Y. 
 


MEMORANDUM-DECISION, FINDINGS OF 
FACT, CONCLUSIONS OF LAW AND ORDER  


STEPHEN D. GERLING, Bankruptcy Judge. 
This contested matter comes before the Court on the 
motion of the Federal Home Loan Mortgage 
Corporation (“Freddie Mac”) to modify the automatic 
stay imposed by §  362 of the Bankruptcy Code, 11 
U.S.C. § §  101-1330 (West 1979 & Supp.1989) 
(“Code”), permitting Freddie Mac to continue a 
previously commenced mortgage foreclosure 
proceeding in state court against Garsal Realty, Inc. 
d/b/a Yorkshire Manor (“Debtor”).   Alternatively, 
the motion seeks the dismissal of the Debtor's 
bankruptcy case pursuant to Code §  1112(b) or, at 
the very least, the continuation of a state court 
receivership during the pendency of the motion under 
Code §  543. 
 
An evidentiary hearing was held on December 5, 
1988 and continued on December 9, 1988.   The 
Court then allowed both parties to submit memoranda 
of law and the matter was finally submitted for 


decision on January 4, 1989. 
 
 


JURISDICTIONAL STATEMENT  
 
The Court has jurisdiction of the parties and the 
subject matter pursuant to 28 U.S.C.A. § §  1334 and 
157 (West Supp.1988).   This is a core proceeding, 28 
U.S.C.A. §  157(b)(1), (b)(2)(A), (G), (M) and (O), 
and the following constitutes findings of fact and 
conclusions of law rendered in accordance with 
Bankruptcy Rules (“Bankr.R.”) 1017, 3012, 4001, 
7052, 9014 and 9017. 
 
 


FACTS  
 
On October 13, 1988, the Debtor, filed a voluntary 
petition pursuant to Chapter 11 of the Code.   In the 
schedules A-1 through A-3 filed with the petition, the 
Debtor indicated priority claims totalling $4,797.46, 
one secured claim of $1,382,388.51, and unsecured 
debt of $383,902.58.   Freddie Mac Exhibit R15.   
The unsecured debt listed amounts owed to nine trade 
creditors and personal loans for capital improvements 
made by Sally Gross (“Gross”) “between 1971 to 
present” and from Karen Rosenthal (“Rosenthal”) 
“from March, 1978 to March, 1979” in the sums of 
$280,000.00 and $100,000.00, respectively.   Gross 
and Rosenthal, along with one Gary Davis and Dr. 
Daniel Elstein, were listed as equity security holders.  
Id. 
 
In Schedule B-1, Debtor claimed ownership of a sixty 
unit apartment complex on 4.6 acres of real property 
known as “Yorkshire Manor, 5001 Milton Avenue, 
Camillus, N.Y.” (“Yorkshire Manor”) with a value 
based upon a July 1985 appraisal of $1,560,000.00.  
Id.  Additionally, the Debtor scheduled miscellaneous 
appliances, equipment and supplies having a value of 
$39,710.00, as its only remaining assets.  Id. 
 
The Debtor acknowledged that its singular secured 
debt was owed to the Federal Home Mortgage 
Corporation [sic] in the amount of $1,382,388.51.   
The debt was not listed as disputed, contingent or 
unliquidated.  Id. 
 
The Statement of Affairs filed by the Debtor with its 
Petition recited that its business was that of real estate 
management.   The Statement further indicated that 
the Debtor had previously filed a Chapter 11 case in 
this Court under the *144 index number BK-81-
00173, and that at the time of the current filing, a 
mortgage foreclosure action commenced by Freddie 
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Mac was pending in Supreme Court, Onondaga 
County, State of New York.   Finally, the Statement 
indicated that a receiver has been appointed in that 
foreclosure proceeding.   Id. 
 
The 1981 Chapter 11 case referred to in the Debtor's 
Statement of Affairs had culminated in an Order 
Confirming Plan as Amended (“Confirmation 
Order”) entered on January 19, 1983.   Freddie Mac 
Exhibit R1.   That Confirmation Order approved a 
Plan, as amended (“Confirmed Plan”), which among 
other things, provided for the entry of a judgment of 
foreclosure and sale in a pre-petition suit of the first 
mortgage lien against the same Yorkshire Manor held 
by the Troy Savings Bank (“Troy”).   Freddie Mac 
Exhibit R2.   Several other pre-petition foreclosure 
actions had been commenced against Yorkshire 
Manor, and at the time of the first Chapter 11 filing, a 
state court receiver had been appointed in the then-
pending foreclosure action.   The Confirmed Plan 
contained numerous provisions favoring Troy in the 
event of Debtor's default thereunder.  Id.  The 
Confirmed Plan also terminated the state court 
receivership and returned management of Yorkshire 
Manor to the Debtor.  Id. 
 
The Confirmed Plan contained a provision for the 
continued jurisdiction of this Court with the 
exception that Troy would have the right to conduct a 
foreclosure sale in the event of Debtor's default under 
the Plan, without resort to the Court.  Id.  It further 
provided that no party would have the right to seek 
an order from any court staying the foreclosure sale.  
Id. 
 
On November 4, 1985, Troy assigned its mortgage of 
$544,159.44, consisting of five distinct mortgages, to 
the SBU Realty Credit Corporation (“SBU”).   
Freddie Mac Exhibit R5.   On November 6, 1985, the 
Debtor executed and delivered a Multi-Family Note 
and Mortgage (“MFM”) to SBU in the sum of 
$555,840.56.   Freddie Mac Exhibit R3.   On 
November 6, 1985, the Debtor and SBU consolidated 
the MFM and the mortgage obligation assigned by 
Troy for a new aggregate debt due SBU by the 
Debtor of $1,100,000.00.   Freddie Mac R4.   As 
security for this indebtedness, the Debtor, as Lessor, 
also assigned to SBU on November 6, 1985 all the 
rents, deposits and monies due under current and 
future leases at the Yorkshire Manor.   Freddie Mac 
Exhibit R7. 
 
On November 22, 1985, SBU assigned its entire 
interest in the mortgage, basically six mortgages, and 
assignment of the leases' rents and profits to Freddie 


Mac.   Freddie Mac Exhibit R6 & R8. FN1


 
 


FN1. There is no dispute as to the validity of 
the mortgages or the assignments, duly 
recorded in the office of the Clerk of 
Onondaga County. 


 
The Debtor thereafter defaulted on the Freddie Mac 
consolidated mortgages and a foreclosure action was 
commenced on October 23, 1987 in the New York 
State Supreme Court, County of Onondaga.   Freddie 
Mac Exhibit R9 (summons and complaint).   On 
October 26, 1987, the State Supreme Court appointed 
Michael Bright (“Bright”) as Receiver in that action.   
Freddie Mac Exhibit R14. 
 
The Debtor served an Answer in the foreclosure 
action, Freddie Mac Exhibit R10, and Freddie Mac 
moved for summary judgment.   The motion was 
orally granted on September 14, 1988 but the state 
court judge granted the Debtor thirty days to obtain 
new financing to pay the consolidated mortgages.   
Freddie Mac Exhibit R13. 
 
On October 13, 1988, as indicated, the Debtor filed 
the current Chapter 11 case and a Consent Order was 
entered October 19, 1988 essentially continuing the 
state court receivership until the rights of the parties 
concerned were examined and if need be adjudicated.   
Said Order expired on its own terms if no further 
court order was handed down by October 25, 1988 or 
the Debtor consented to an extension.   The instant 
contested matter was filed on October 27, 1988.   On 
November 7, 1988, the state court judge signed the 
order granting summary judgment to Freddie Mac.   
Freddie Mac Exhibit R13. 
 
*145 On December 5, 1988, SBU, as seller/servicer, 
timely filed a secured proof of claim on behalf of 
Freddie Mac in the sum of “$1,457,701.81, plus 
interest, costs, expenses, reasonable attorney's fees.”  
FN2  Freddie Mac Exhibit R16. 
 
 


FN2. The total proof of claim included 
estimated attorneys fees of $47,000.00 
through November 21, 1988 and estimated 
costs and expenses of foreclosure of 
$2,000.00 premised upon no further 
opposition by the Debtor in state court.   The 
parties stipulated that, if necessary, these 
estimates would be the subject of a separate 
hearing.   Freddie Mac also claimed an 
administrative expense priority for post-
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petition interest. 
 
At the hearings held before the Court on December 5 
and 9, 1988, it was established by the testimony of 
William Taylor, an SBU employee in charge of 
servicing commercial loans, that 1) the principal 
balance on the Freddie Mac debt, as of December 1, 
1988, was $1,095.660.87, 2) interest was accruing at 
a per diem rate of $383.94 and 3) the annual interest 
accruing on the existing principal balance amounted 
to $138,217.62.  Id. 
 
Supported by the testimony of State Court Receiver 
Bright, Freddie Mac successfully introduced an 
unaudited income and expense summary for 
Yorkshire Manor produced by his accountant for the 
period commencing with November 1987 through 
October 31, 1988, which reflected a net profit of 
$110,103.16.   Freddie Mac Exhibit 22.   Bright 
further stated that the balance of the receiver bank 
account on October 14, 1988 collected on rental and 
laundry machine income was $118,365.58, from 
which an expense of $2,093.20 and his fees, five 
percent of the income under New York law, would 
have to be paid.   Freddie Mac Exhibit 21. 
 
Bright also testified that the rent roll as of October 
15, 1987 supplied by the Debtor's president, Gross, 
indicated the existence of $11,965.00 in security 
deposits, yet he received only $1,075.49 from Gross 
when he sought the turnover of those deposits.   
Freddie Mac Exhibit 24.   Bright prepared a list of 
discrepancies found in the rent roll delivered to him 
by Gross.   Freddie Mac Exhibit 25.   However, it 
became apparent on cross examination that the list 
itself contained some errors concerning the vacancies 
in certain apartments. 
 
In addition to rent roll discrepancies, Bright found 
that 1) no separate bank account was maintained for 
security deposits, 2) some expenses were being paid 
in cash, 3) several smoke detectors were inoperable 
for which he received calls from the tenants, 4) a 
number of stairways were deteriorated and had to be 
repaired, 5) during the first sixty days of his 
receivership three sewer backups occurred, 6) tenant 
utility bills were being charged to the Debtor, 7) 
snow removal by a maintenance crew was 
inadequate, 8) there was no regular maintenance 
schedule, and 9) the Town of Camillus refused to 
service a water leak at Yorkshire Manor because they 
claimed nonpayment for previous work, an allegation 
Bright admitted never discussing directly with Gross.   
See, e.g., Freddie Mac Exhibits 26 & 27 (Letters 
from Bright to a David Yaffee, dated Jan. 7, 1988 and 


Feb. 10, 1988 discussing Niagara Mohawk billing 
and preventative sewer maintenance). 
 
Freddie Mac offered the expert testimony of John R. 
Mako, Jr. (“Mako”), who appraised the Yorkshire 
Manor using both a market data and income approach 
to value.   Mako concluded that the income approach 
to value should be given the greatest weight and that 
the property value was $1,400,000.00 as of October 
31, 1988.   Freddie Mac Exhibit 28. 
 
In addition to the Freddie Mac mortgage, Yorkshire 
Manor is encumbered by a mortgage recorded July 7, 
1987 and dated December 29, 1986 held by Daniel 
Elstein, securing $9,000.00, and judgments docketed 
by Marine Midland Bank on May 13, 1988 and 
Patricia Micholski on August 23, 1988, in the sums 
of $60,743.10 and $1,573.75, respectively.   Both 
pertinent exhibits were received into evidence by the 
Court upon the parties' stipulation.   Freddie Mac 
Exhibit R10 (Debtor's Verified Amended Answer in 
state court foreclosure action, dated Dec. 29, 1987);  
Freddie Mac Exhibits R11 & R12 (Yorkshire Manor 
Abstract*146  of Title, Oct. 23, 1987 and Oct. 17, 
1988). 
 
The 1988 Town and County Tax bill for Yorkshire 
Manor was $52,423.08, which included the re-
assessed 1987-88 School Tax of $21,255.56, while 
the 1988-89 School Tax bill was $20,902.40.   
Freddie Mac Exhibits 29 & 30. 
 
In opposition to the instant motion, the Debtor called 
Gross as its witness.   Gross testified to both an 
educational background and experience related to 
real estate sales and real estate management.   She 
claimed an interest in two partnerships which owned 
and operated two other apartment complexes, one 
located in the City of Syracuse, the other in suburban 
Liverpool, New York, containing a total of 227 units. 
 
Gross indicated that the Debtor was formed in 1971 
to purchase Yorkshire Manor.   Gross is president of 
Debtor and apparently its majority stockholder. 
 
According to Gross, the Debtor experienced cash 
flow problems in 1986 primarily due to a higher 
vacancy rate stemming from lower interest rates 
which caused many apartment dwellers to purchase 
homes and the closing down of Allied Chemical, a 
major employer in the Syracuse area, many of whose 
employees were tenants at Yorkshire Manor.   As a 
result of these cash flow problems, the Debtor 
requested, around October 1986, and subsequently 
received a moratorium from Freddie Mac on its 
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monthly mortgage payments for a period of nine 
months. 
 
Gross further testified that in August, 1987, the 
Debtor sought unsuccessfully to refinance its 
mortgage debt with Freddie Mac.   It then approached 
the Continental Securities Corporation with regard to 
a Co-Insured 223(f) Loan under the auspices of the 
Department of Housing and Urban Development 
(“HUD”).   Freddie Mac Exhibit 34 (Letter from 
Robert P. Corp (“Corp”), Mortgage Officer to Gross, 
Nov. 19, 1987).   Nonetheless, in order to participate 
in the HUD program, the Debtor made certain repairs 
to Yorkshire Manor.   Debtor Exhibit 8 (photographs 
of Yorkshire Manor “AFTER RE-HAB IN 
SEPTEMBER 1988”).   Gross related that, contrary 
to what she had been told by its representatives, 
Freddie Mac commenced a foreclosure action of its 
mortgage in state court in October 1987 and, in spite 
of the Debtor's defense, was granted summary 
judgment on September 14, 1988.   She testified that 
the Debtor filed the Chapter 11 case on October 13, 
1988 to stay the foreclosure sale and gain additional 
time to refinance the Freddie Mac debt, possibly 
through a New York State agency identified as the 
Housing and Finance Agency (“HFA”). 
 
Gross also stated that although the Chapter 11 
petition and schedules listed herself and her daughter, 
Rosenthal, as unsecured creditors, neither expected to 
receive anything from the Debtor.   In addition to the 
unsecured claims of Gross and Rosenthal, Debtor's 
Chapter 11 petition and schedules contained 
approximately $3,900.00 in unsecured debts.   
Freddie Mac Exhibit R15. 
 
The Debtor offered a Management Entity Profile 
(“Profile”) which had been prepared for HUD in 
February 1988.   Debtor Exhibit 3.   The Profile 
enumerated the management procedures undertaken 
by the Debtor in its operation of Yorkshire Manor.  
Id.  Gross stated that the monthly income of the 
Debtor in October, 1987, was approximately 
$21,700.00 and that Yorkshire Manor was in 
“excellent condition” as a result of the completion of 
substantial improvements in the summer of 1987.   
She outlined the Debtor's practices with regard to 
smoke alarms and offered correspondence from the 
Code Enforcement Office of the Town of Camillus, 
dated May 11, 1987, which acknowledged defects 
and corrective action taken while the Deputy Fire 
Marshall was present.   Debtor Exhibit 4. 
 
Gross also provided a letter, dated February 4, 1988, 
from the Superintendent of the Camillus 


Consolidated Water Districts indicating that all work 
performed at Yorkshire Manor had been paid for by 
the Water District.   Debtor Exhibit 5.   She testified 
that the work was done in exchange for an easement 
granted by the Debtor. 
 
The Debtor offered a joint application to HFA and 
HUD, submitted in May 1988, in *147 connection 
with the refinancing of the Freddie Mac mortgage 
debt which was received only for the limited purpose 
of showing that it had been made and not for proof of 
its contents.   Debtor Exhibit 9. 
 
Finally, Gross opined that she would list Yorkshire 
Manor for sale at 1.8 million dollars and that, if 
necessary, she would utilize her equity in the other 
two apartment complexes, which she valued at one 
million dollars, to reorganize Yorkshire Manor. 
 
On cross-examination, Gross conceded that she 
wasn't sure if she had produced all of the Debtor's 
records in response to the Freddie Mac subpoena 
issued in connection with this contested matter, but 
claimed that she had gathered the most she could in 
the short time she had.   Freddie Mac Exhibit 31.   
She did admit that she did not produce all of the 
checks to substantiate her estimate of the income and 
expenses of Yorkshire Manor. 
 
Gross acknowledged that certain debts were omitted 
from the Debtor's petition, specifically the Elstein 
mortgage and the Marine Midland judgment, and 
explained on redirect that it was the result of her not 
reading the documents prior to execution. 
 
Concerning the improvements made by the Debtor at 
Yorkshire Manor during 1987, Gross could not 
adequately explain why an enclosure in a letter from 
the Debtor's pre-Chapter 11 counsel, Bond, 
Schoeneck & King, Esqs., entitled “Breakdown of 
Funds Spent on Yorkshire Manor Rehabilitation-
1987,” referred to some $39,895.00 in improvements 
from May through November, yet the enclosed 
supporting invoices totalled only $7,000.00.   Freddie 
Mac Exhibit 32 (Letter from William R. Moriarty, 
Esq. (“Moriarty”) to Robert K. Weiler, Esq.  
(“Weiler”), dated May 2, 1988). 
 
Gross acknowledged receipt of the letter dated 
November 19, 1987 from the Continental Securities 
Corporation (“CSC”) indicating that were it to grant 
the Debtor a Co-Insured HUD 223(f) loan to 
refinance the Yorkshire Manor debt, it would not 
lend in excess of $1,350,000 which, after satisfying 
the existing liens and the necessary fees and costs, 
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would result in a shortfall, as of the date of the letter, 
ranging from $115,000.00 to $165,000.00.   Freddie 
Mac Exhibit 34. 
 
On further cross-examination, Gross contended that 
the balance in the security deposit account was only 
$1,000.00 because she had returned the remainder of 
the deposits to tenants and that she had cooperated 
with the Receiver in turning over pertinent records of 
Debtor. 
 
On redirect examination, she blamed Bright's refusal 
to turn over the Debtor's relevant records, at her 
request, for its failure to file a 1987 Federal tax 
return. 
 
The Debtor also offered the testimony of David F. 
Peatfield (“Peatfield”), president of the Peatfield 
Company, Ltd., a real estate appraisal firm, who 
testified that as of November 23, 1988, Yorkshire 
Manor had a fair market value of $1,610,000.00.   
Debtor Exhibit 1. 
 
Peatfield utilized three approaches to value,-market, 
cost and income-and contended that the property lent 
itself to all three valuation approaches.   In reaching 
his final estimate of value, however, Peatfield 
concluded that the cost approach was the least 
accurate and that the market and income approaches 
should be given equal weight. 
 
On cross-examination, Peatfield acknowledged that 
in applying the income approach, he capitalized 
market or economic rents rather than actual rents, as 
did Mako.   He also admitted that he did not utilize 
the actual tax bills in his appraisal and had he 
incorporated the actual taxes in his stream of 
expenses it would have decreased his overall estimate 
of value utilizing the income approach by 
$88,000.00. 
 
In arriving at his capitalization rate of ten percent, 
Peatfield rejected the band of investment theory 
utilized by Mako, and instead used an alternate 
method based upon a review of comparable 
apartment sales.   Peatfield opined that this alternate 
method was more accurate as a result of the changing 
environment for real estate investments due to the 
impact of the Tax Reform Act of 1986. 
 
*148 When questioned about the accuracy of the 
mortgage component of the band of investment 
theory, Peatfield acknowledged that a typical 
seventy-five percent mortgage based upon his 
estimated value of $1,610,000.00 would not be 


sufficient to pay off the Freddie Mac debt.   He also 
admitted that his appraisal did not reflect value from 
the standpoint of a sale conducted within a 
bankruptcy case nor did it include the services of a 
mortgage broker or the real property capital gains tax.   
Peatfield further stated that, in his opinion, the Tax 
Reform Act of 1986 has not had an adverse effect on 
the sale of apartment complexes similar to Yorkshire 
Manor. 
 
In rebuttal, Freddie Mac called E. Richard Smith 
(“Smith”), a certified public accountant.   Smith 
testified that he examined the records produced by 
the Debtor in response to the Freddie Mac's subpoena 
upon Gross and that, after examining those records, it 
was impossible for him to produce a cash basis 
compilation.   Freddie Mac Exhibit 36 (ten individual 
folders for months January through October 1987 for 
Yorkshire Manor containing miscellaneous items 
such as cancelled checks, summary of petty cash and 
transportation expenses and receipts).   Smith opined 
that all that is needed to maintain a cash basis 
accounting system is a check book and a general 
ledger but that Debtor did not produce either record.   
Freddie Mac Exhibit 36. 
 
Also on rebuttal, Bright testified that, in spite of 
Gross' testimony that she had returned all but 
$1,000.00 of the security deposits, he received 
several requests from tenants for the return of their 
security deposits and referred them to Gross.   Bright 
further stated that he did not withhold tax records 
from the Debtor and that he generally dealt with 
Bond, Schoeneck & King regarding his Yorkshire 
Manor receivership rather than directly with Gross.   
See, e.g., Freddie Mac Exhibit 37 (Letter from Bright 
to Moriarty, dated Feb. 26, 1988). 
 
At the December 5, 1988 hearing, the United States 
Trustee stated for the record that under the limited 
circumstances of this case, he did not view the prior 
pending Chapter 11 case to bar the current filing.   
With regard to Troy's assignment of the debt and 
mortgage to SBU, and then presumably to Freddie 
Mac, he stated that res judicata was not an issue since 
nothing in the prior Chapter 11 had been litigated. 
 
On February 2, 1989, the Debtor filed a plan of 
reorganization. 
 
 


DISCUSSION  
 
 [1] Initially, Freddie Mac argues that in filing the 
current Chapter 11 case, the Debtor has violated the 
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rights granted to Troy under the Confirmed Plan and 
Confirmation Order dated January 18, 1983 wherein 
the Debtor waived its right to prevent a foreclosure 
sale by Troy “or in any way alter[ing] any other right 
of Troy” in the event of its default.   Freddie Mac 
Exhibit R2 at p. 12.   Freddie Mac contends that when 
Troy assigned the Debtor's mortgages to SBU in 
1985, it expressly assigned its rights under the 
Confirmed Plan and, presumably, when SBU in turn 
assigned the mortgages to Freddie Mac some three 
weeks later, those same rights were included.   Thus, 
it maintains that the filing of the current Chapter 11 
on October 13, 1988 violates rights and obligations 
solidified in the first Chapter 11 case and constituted 
a prohibited modification, under Code §  1127(b), of 
the Debtor's substantially consummated Confirmed 
Plan within the still-open Chapter 11 case. 
 
The Court has examined the assignment by Troy to 
SBU dated November 4, 1985, Freddie Mac Exhibit 
R5, and it does not reach the conclusion that Troy's 
rights, insofar as they related to the Debtor's default 
under the Confirmed Plan, were assigned to SBU.   
More significantly, the Confirmed Plan does not refer 
to the assignment from SBU to Freddie Mac, nor any 
potential assignment for that matter, and while it 
explicitly provides for Gross, as Trustee for 
Rosenthal, to exercise an exclusive purchase option 
of Troy's right, title and interest in the mortgage, 
there is no successor-in-interest language with regard 
to Troy.   Compare Freddie Mac Exhibit R2 with 
Freddie Mac Exhibit R6. 
 
*149  [2] A further rejection of Freddie Mac's initial 
argument is found in the fact that the MFM executed 
on November 6, 1985 and simultaneously 
consolidated and extended with the Debtor's existing 
indebtedness then due and owing SBU finally 
discharged the rights of Troy as contained in the 
Debtor's Confirmed Plan.   As the Debtor points out, 
a new post-petition and post-confirmation debt, 
double the amount of the Troy debt, was created that 
could not have been treated in the Confirmed Plan.   
Freddie Mac Exhibits 3, 4. 
 
Were it otherwise, Freddie Mac would have 
presumably pursued its rights against the Debtor in 
accordance with the Confirmed Plan and re-
scheduled a foreclosure sale with judgment in hand, 
rather than resort to the commencement of its own 
separate foreclosure action in October 1987. 
 
The two cases relied upon by Freddie Mac are 
factually inapposite to the case at bar inasmuch as 
they involved defaults arising out of previously 


confirmed plans with the identical debt and creditor 
and second filings which the courts perceived as 
“end-run modifications” around substantially 
consummated plans.   See In re Colony Square, Co., 
62 B.R. 48 (N.D.Ga.1985);  In re At Of Maine, Inc., 
56 B.R. 55 (Bankr.D.Me.1985).   See also In re 
Northampton Corp, 37 B.R. 110 (Bankr.E.D.Pa.), 
aff'd, 59 B.R. 963 (E.D.Pa.1984).   The satisfaction of 
the Troy debt through the negotiation of further 
indebtedness from SBU, an entirely new lender and 
Freddie Mac's assignor created, upon consolidation, 
an entirely new debt which essentially rendered the 
Confirmed Plan, and the Chapter 11 case, irrelevant 
with regard to Freddie Mac.   See Freshman v. Atkins, 
269 U.S. 121, 46 S.Ct. 41, 70 L.Ed. 193 (1925);  In 
re Prudential Insurance Co. of America v. Colony 
Square Co., 29 B.R. 432, 436 (W.D.Pa.1983);  In re 
Prudential Insurance Co. of America v. Colony 
Square Co., 40 B.R. 603, 605 (Bankr.N.D.Ga.1984), 
aff'd, 62 B.R. 48 (N.D.Ga.1985).   Cf. In re Jartran, 
Inc., 71 B.R. 938 (Bankr.N.D.Ill.1987), aff'd, 87 B.R. 
525 (N.D.Ill.1988) (second Chapter 11 petition with 
goal of liquidation, in face of first petition's 
unsuccessful reorganization, was separate, new and 
different Chapter 11 case). 
 
 [3] Assuming arguendo a nexus did exist between 
Freddie Mac and the Confirmed Plan, the Court is led 
to conclude that, in fact, the Debtor's Confirmed Plan 
was substantially consummated in November 1985 
when the Troy debt was satisfied because (A) there 
was no property to be transferred under the 
Confirmed Plan, (B) the Confirmed Order provided 
for the termination of the existing receivership and 
the Debtor's resumption of the management of 
Yorkshire Manor and (C) the commencement of 
distribution to claimants under the Plan appeared to 
have begun within a month of the entry of the 
Confirmation Order.   See Freddie Mac Exhibit R2, at 
pp. 3-5;  Freddie Mac Exhibit, at Exhibit A, para. 7.   
Thus, all 3 elements of Code §  1101(2) were 
functionally present by more than a mere 
preponderance to warrant a finding of substantial 
consummation in November 1985, almost three years 
after the Confirmation Order.  FN3  See Jorgensen v. 
Federal Land Bank of Spokane, 66 B.R. 104, 106-
107 (Bankr. 9th Cir.1986);  Federal Land Bank Of 
Louisville v. Gene Dunavant And Son Dairy (In re 
Gene Dunavant And Son Dairy), 75 B.R. 328, 331-
332 (M.D.Tenn.1987);  In re Charterhouse, Inc., 84 
B.R. 147, 152 (Bankr.D.Minn.1988);  In re Hayball 
Trucking, Inc., 67 B.R. 681 (Bankr.E.D.Mich.1986);  
5 L.King, COLLIER ON BANKRUPTCY ¶  1101.02 
(15th ed. 1988).   At this time, the right to seek 
modification of the Debtor's Confirmed Plan was 


©  2006 Thomson/West. No Claim to Orig. U.S. Govt. Works. 
 



http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=11USCAS1127&FindType=L

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=164&FindType=Y&SerialNum=1986134163

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=164&FindType=Y&SerialNum=1986134163

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=164&FindType=Y&SerialNum=1986134163

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=164&FindType=Y&SerialNum=1986101933

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=164&FindType=Y&SerialNum=1986101933

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=164&FindType=Y&SerialNum=1986101933

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=164&FindType=Y&SerialNum=1984106474

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=164&FindType=Y&SerialNum=1984106474

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=164&FindType=Y&SerialNum=1984106474

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=164&FindType=Y&SerialNum=1986120736

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1925121867

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1925121867

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1925121867

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=164&FindType=Y&ReferencePositionType=S&SerialNum=1983118311&ReferencePosition=436

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=164&FindType=Y&ReferencePositionType=S&SerialNum=1983118311&ReferencePosition=436

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=164&FindType=Y&ReferencePositionType=S&SerialNum=1983118311&ReferencePosition=436

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=164&FindType=Y&ReferencePositionType=S&SerialNum=1983118311&ReferencePosition=436

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=164&FindType=Y&ReferencePositionType=S&SerialNum=1984128791&ReferencePosition=605

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=164&FindType=Y&ReferencePositionType=S&SerialNum=1984128791&ReferencePosition=605

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=164&FindType=Y&ReferencePositionType=S&SerialNum=1984128791&ReferencePosition=605

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=164&FindType=Y&ReferencePositionType=S&SerialNum=1984128791&ReferencePosition=605

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=164&FindType=Y&SerialNum=1986134163

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=164&FindType=Y&SerialNum=1987044189

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=164&FindType=Y&SerialNum=1987044189

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=164&FindType=Y&SerialNum=1987044189

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=164&FindType=Y&SerialNum=1988090562

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=164&FindType=Y&SerialNum=1988090562

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=164&FindType=Y&ReferencePositionType=S&SerialNum=1986153077&ReferencePosition=106

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=164&FindType=Y&ReferencePositionType=S&SerialNum=1986153077&ReferencePosition=106

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=164&FindType=Y&ReferencePositionType=S&SerialNum=1986153077&ReferencePosition=106

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=164&FindType=Y&ReferencePositionType=S&SerialNum=1986153077&ReferencePosition=106

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=164&FindType=Y&ReferencePositionType=S&SerialNum=1987087079&ReferencePosition=331

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=164&FindType=Y&ReferencePositionType=S&SerialNum=1987087079&ReferencePosition=331

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=164&FindType=Y&ReferencePositionType=S&SerialNum=1987087079&ReferencePosition=331

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=164&FindType=Y&ReferencePositionType=S&SerialNum=1987087079&ReferencePosition=331

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=164&FindType=Y&ReferencePositionType=S&SerialNum=1987087079&ReferencePosition=331

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=164&FindType=Y&ReferencePositionType=S&SerialNum=1988043822&ReferencePosition=152

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=164&FindType=Y&ReferencePositionType=S&SerialNum=1988043822&ReferencePosition=152

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=164&FindType=Y&ReferencePositionType=S&SerialNum=1988043822&ReferencePosition=152

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=164&FindType=Y&SerialNum=1986161026

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=164&FindType=Y&SerialNum=1986161026

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=164&FindType=Y&SerialNum=1986161026





98 B.R. 140 Page 10
98 B.R. 140 
(Cite as: 98 B.R. 140) 
 
statutorily terminated under Code §  1127(b), which 
was designed to promote finality in the 
reorganization process.   See In re Charterhouse, 
Inc., supra, 84 B.R. at 152.   See also Metropolitan 
Life Insurance Co. v. Olsen (In re Olsen), 861 F.2d 
188, 190 (8th Cir.1988);  Recent Developments,*150  
Postconfirmation Modification, 5 BANKR.DEV.J. 
211 (1987). 
 
 


FN3. The Court notes that the docket of the 
first Chapter 11, 81-00173, bears an entry on 
September 30, 1986 of document # 157 
recited as “Petition By Debtor's Attorney 
For Substantial Consummation Pursuant to 
FRCP [sic] 2015(6)-filed 6/2/86.”   
However, the docket thereafter reflects 
neither the entry of an Order of Substantial 
Consummation nor a Final Decree. 


 
 [4] While the Court observes that substantial 
consummation is not synonymous with an order 
closing the prior Chapter 11 case, it does not view the 
Debtor's present Chapter 11 case as a subtle effort to 
modify its completed Confirmed Plan in derogation 
of Code §  1127(b) since the new debt, and the 
creditor status of Freddie Mac, did not come into 
existence until after the Confirmed Plan's substantial 
consummation.   The substantial consummation of 
the Debtor's plan in 1985 not only precluded 
modification but was unable to bind entities not yet 
parties-in-interest nor vest rights not yet in existence.  
FN4  See Code § §  1127(b), 1141(a);  Bankr.R. 
2015(a)(6-7), 3022;  In re Northampton Corp, supra, 
37 B.R. at 113.   Cf. In re Culbreth, 87 B.R. 225 
(Bankr.M.D.Ga.1988) (finding Code §  1127(b) 
“irrelevant”, court confirms Chapter 12 plan filed 
nine months subsequent to substantial consummation 
of Debtor's Chapter 11 plan and entry of final decree 
therein).   Indeed, the Court notes that, but for the 
unsecured claims of Gross and Rosenthal arising out 
of purported personal loans for capital improvements, 
the balance of the unsecured debt listed in the petition 
in the instant Chapter 11 appears to have been 
incurred subsequent to the substantial consummation 
of the first Chapter 11 case.   Freddie Mac Exhibits 
R15, 32. 
 
 


FN4. The Court reaches this conclusion in 
light of the particular facts before it and 
need not comment on the generally 
imprudent and precarious posture of a 
substantially consummated Chapter 11 case 
that has never been closed upon a final 


decree. 
 
 [5] [6] [7] Moreover, as Freddie Mac itself notes, 
“the mere successive filing alone may not be itself 
grounds for dismissal.”   Post-Trial Memorandum On 
Behalf Of Federal Home Loan Mortgage 
Corporation In Support Of Motion To Dismiss at p. 
14 (Dec. 29, 1988).   See In re McDermott, 78 B.R. 
646, 651 (Bankr.N.D.N.Y.1985).   There is no per se 
rule against successive filings and a bona fide change 
in circumstances may justify a debtor's multiple 
filings.   See Downey Savings And Loan Association 
(In re Metz), 820 F.2d 1495, 1498 (9th Cir.1987) 
(citing, in Chapter 13 context, Johnson v. Vanguard 
Holding Corp. (In re Johnson), 708 F.2d 865, 868 
(2d Cir.1983)).   Thus, a doubling of its debtload and 
an inability to make the resultant payments due to 
Yorkshire Manor's unforeseen levels of tenant 
vacancy sparked by a drop in interest rates, 
encouraging home buyers, and the closing of a 
nearby company, which had provided a tenant source, 
could presumably account for the requisite change in 
the Debtor's circumstances sanctioning the current 
filing. 
 
 [8] However, an inquiry into the propriety of 
successive filings for purposes of dismissal 
invariably encompasses the question of good faith 
since it examines whether or not there was a pattern 
or strategy behind the filings to frustrate statutory 
requirements and abuse the bankruptcy process.   See 
In re McDermott, supra, 78 B.R. at 651;  Mortgage 
Mart, Inc. v. Rechnitzer (In re Chisum), 847 F.2d 
597, 600 (9th Cir.1988) (citing In re Metz, supra, 820 
F.2d at 1497).   While there is a legal distinction 
between good faith in filing a petition and good faith 
in proposing a plan under Code §  1129(a)(3), (In re 
Madison Hotel Associates, 749 F.2d 410, 424-425 
(7th Cir.1984));  In re Stolrow's Inc., 84 B.R. 167, 
171 (Bankr. 9th Cir.1988), In re McStay, 82 B.R. 
763, 768 (Bankr.E.D.Pa.1988), it is well settled that 
the bad faith filing of a Chapter 11 case is cause for 
dismissal under Code §  1112(b) that could justify 
sanctions.   See In re Copy Crafters Quickprint, Inc., 
92 B.R. 973, 985 (Bankr.N.D.N.Y.1988) (citing 
cases);  In re HBA East, Inc., 87 B.R. 248, 258-259 
(Bankr.E.D.N.Y.1988) (citing cases);  Mauna Lani 
Resort, Inc. v. Endrex Investments, Inc. (In re Endrex 
Investments, Inc.), 84 B.R. 207 (Bankr.D.Colo.1988).   
As an important “policing tool” of Chapter 11, the 
good faith requirement-from filing through 
confirmation-is the doctrine that arms the bankruptcy 
courts of equity in preserving the reorganization 
process for its intended recipients.   See In re HBA 
East, Inc., supra, 87 B.R. at 258.   See also *151In re  
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Schlangen, 91 B.R. 834, 837 (Bankr.N.D.Ill.1988);  
In re Clinton Centrifuge, Inc., 72 B.R. 900, 904 
(Bankr.E.D.Pa.1987) (quoting In re Victory 
Construction Co., 9 B.R. 549, 558 
(Bankr.C.D.Cal.1981)). 
 
The determination of whether a Chapter 11 filing is 
made in good faith demands the objective 
consideration of “the collective impact of facts and 
circumstances, not a single feature in a particular 
case” to ascertain a valid reorganization purpose 
consistent with the debtor's economic reality.   See In 
re Copy Crafters Quickprint, Inc., supra, 92 B.R. at 
985;  In re Endrex Investments, Inc., supra, 84 B.R. 
at 210 (citing to Little Creek Development Co. v. 
Commonwealth Mortgage Corp. (In re Little Creek 
Development Co.), 779 F.2d 1068, 1072 (5th 
Cir.1986));  In re McStay, Inc., supra, 82 B.R. at 767-
768 (quoting In re Clinton Centrifuge, Inc., supra, 72 
B.R. at 906)).   Thus, the fact that the Chapter 11 
filing was triggered by state court proceedings 
adverse to the debtor has not been found to 
constitute, by itself, cause for dismissal where, prior 
to filing, the debtor had an ongoing business with 
employees and several creditors other than the 
movant.   See id. at 908.   See also In re North 
Redington Beach Associates, Ltd., 91 B.R. 166 
(Bankr.M.D.Fla.1988) (motion to dismiss for bad 
faith filing, ten minutes before foreclosure sale, 
denied where debtor's single asset consisted of brand 
new hotel operating under Hilton franchise with 
eighty plus employees and its 120 day exclusive 
period to file plan not set to expire for another two 
months).  “The real test that still remains is the 
presence of honest intention of the Debtor and some 
real need and real ability to effectuate the aim of the 
reorganization even if this involves the total 
liquidation of the assets.”   Id. at 169.   Compare with 
In re HBA East, Inc., supra, 87 B.R. at 248 (motion 
to dismiss for cause based upon debtors' lack of good 
faith filings granted where, inter alia, only possible 
assets to fund reorganization plan were boxing 
promotional contracts of highly speculative value and 
disputed ownership and control). 
 
 [9] Indeed, Freddie Mac's next argument is that the 
instant filing was made in bad faith because, in 
addition to attempting to effectuate a prohibited 
modification, it seeks to cloud what is essentially a 
two party dispute easily resolved in a pending state 
court action by engulfing it in an alleged 
reorganization pursuant to Chapter 11 of the Code on 
the eve of an adverse judgment in that state court 
action.   Further, Freddie Mac maintains that the 
Debtor's records are wholly inadequate, its cash flow 


could not even remotely support a reorganization, 
and that, since 1979, Yorkshire Manor has been 
under the management of a court appointed receiver 
with the exception of the period between 1983 and 
1987. 
 
The Debtor counters with the contention that good 
faith or the lack thereof is one of the most nebulous 
concepts in bankruptcy law and that if, in fact, it 
exists as a basis for dismissing a voluntary case at all, 
it must be very narrowly confined to the “rare” case. 
 
The Court concludes that with regard to the issue of 
bad faith, as evidenced by the totality of 
circumstances surrounding the two Chapter 11 
filings, it must agree with the Debtor at this early 
juncture of the case.  “[B]ankruptcy courts should not 
precipitously terminate a Chapter 11 case by 
prematurely converting or dismissing the case.”  In re 
McDermott, supra, 78 B.R. at 651.
 
While the Court acknowledges the findings of the 
Eleventh Circuit Court of Appeals in In re Phoenix 
Piccadilly, Ltd., 849 F.2d 1393 (11th Cir.1988) as 
evidencing a trend toward clarifying bad faith in the 
Chapter 11 filing context, this Court believes that the 
Eleventh Circuit's decision is factually 
distinguishable and conceptually opposed to its own 
view of Chapter 11 relief. 
 
Factually, In re Phoenix Piccadilly, Ltd., supra, 849 
F.2d at 1395, paints a picture of a debtor who 
threatened a Chapter 11 filing as a stall tactic on 
more than one occasion, and then purposely filed its 
petition in a venue located some seven hundred miles 
from the location of its apartment*152  complex, its 
employees, its secured and unsecured creditors and 
the state court in which the foreclosure actions were 
pending. 
 
Conceptually, the Circuit Court made observations 
such as “the prospects of a successful reorganization 
do not override, as a matter of law, the finding of bad 
faith”, and “[w]e reject the debtor's argument that the 
bankruptcy court cannot ever dismiss a case for bad 
faith if there is equity in the property because the 
presence of equity indicates the potential for a 
successful reorganization.”  Id. at pp. 1394, 1395.
 
What these observations by the Eleventh Circuit 
seem to overlook is that rarely is the filing of a 
Chapter 11 the culmination of a quiet and uneventful 
relationship between a debtor and its creditors.   It is 
more often than not the final chapter in a stormy pre-
petition relationship characterized by the 
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maneuvering of both parties-which might be 
perceived in another context as bad faith.   To swing 
the pendulum in favor of the creditors to the extent 
suggested by the Eleventh Circuit in In re Phoenix 
Piccadilly, Ltd., supra, 849 F.2d at 1393, is perhaps 
to endanger the ability to freely resort to Chapter 11 
as a means of invoking judicial intervention when all 
other avenues of relief have been exhausted. 
 
This Court does not suggest that when a debtor 
evinces a clear intent to abuse the judicial process 
and the objectives of Chapter 11, it should 
nonetheless be afforded the Code's protections.   
However, the Court does conclude that such a good 
faith determination at the inception of the case is 
neither mandated by statute nor should it even be 
considered except under the most egregious 
circumstances, since the taint of bad faith can be far-
reaching.   See Natural Land Corp. v. Baker Farms, 
Inc., (In Natural Land Corp.), 825 F.2d 296, 298 
(11th Cir.1987);  see, e.g., In re Copy Crafters Quick 
Print, Inc., supra, 92 B.R. at 973;  In re HBA East, 
Inc., supra, 87 B.R. at 248.
 
Freddie Mac's allegation that dismissal for cause is 
warranted simply because the Debtor has failed to 
articulate any plan of reorganization or does not 
demonstrate a cash flow necessary to support 
reorganization-as evidence of bad faith-is likewise 
premature and too harsh a remedy in a case which 
was filed approximately two months prior to the 
hearing in the instant contested matter with two 
months remaining in the Debtor's exclusivity period 
for filing a plan under Code §  1121(b).   See In re 
Copy Crafters Quick Print, Inc., supra, 92 B.R. at 
985;  In re North Redington Beach Associates, Ltd., 
supra, 91 B.R. at 169-170;  In re McDermott, supra, 
78 B.R. at 652.
 
Thus, the Court can only conclude that relief for 
Freddie Mac under the general “cause” category of 
Code §  1112(b)-for the Debtor's alleged bad faith-is 
not available while relief under Code §  1112(b)(1) 
and (2) is premature at this point in time. 
 
Turning to Freddie Mac's motion to lift or modify the 
automatic stay imposed pursuant to Code §  362, the 
movant argues that, based upon the Debtor's own 
appraisal testimony, the value of Yorkshire Manor 
fails to reflect any equity held by the Debtor and that 
the Debtor has failed to demonstrate that it can 
effectively reorganize, negating the need to retain 
Yorkshire Manor within the protection of an 
automatic stay. 
 


Freddie Mac's initial motion papers also suggested, as 
the Eleventh Circuit observed in In re Phoenix 
Piccadilly, Ltd., supra, 849 F.2d at 1394, that the 
Debtor's bad faith filing was “cause” within the 
meaning of Code §  362(d)(1) to lift the stay.   The 
Court, having concluded that the Debtor's filing of 
the instant Chapter 11 does not constitute bad faith 
and therefore “cause” within the meaning of Code §  
1112(b), also denies modification of the stay on the 
ground of “cause” and entertains Freddie Mac's 
motion only on the basis of Code §  362(d)(2).   See 
In re Little Creek Development Co., supra, 779 F.2d 
at 1071-1073.   Accordingly, subsections A and B 
focus the Court's attention on the Yorkshire Manor-
its valuation, the existence of any equity held by the 
Debtor and its necessity for the Debtor's effective 
reorganization. 
 
*153 In what evolved, as it must, into a valuation 
hearing under Code §  506(a) and Bankr.R. 3012, see 
In re Pourtless, 93 B.R. 23, 25 
(Bankr.W.D.N.Y.1988), within the instant motion, 
Freddie Mac's appraiser Mako utilized both the 
market and income approaches to value, but 
concluded that, due to the property's appeal for 
investment purposes, the income approach was the 
most accepted appraisal method.   Freddie Mac 
Exhibit 28, p. 30.   Utilizing the income approach, 
Mako capitalized the net operating income of 
Yorkshire Manor, utilizing market or economic (as 
opposed to actual) rents at a rate of 10.82 percent, 
which he derived by use of the generally recognized 
band of investment theory.   Mako reasoned that 
while the income approach reflected a value of 
$1,430,000 when weighed against a market data 
value ranging between $1,375,000 and $1,380,000, 
he would conclude the fair market value of the 
property on October 31, 1988 of $1,400,000.  Id. at 
pp. 30-31. 
 
Debtor's appraiser, Peatfield, took very similar 
approaches to value and, while also utilizing the so-
called cost method, he gave it little consideration in 
his final estimate of $1,610,000.00 on November 23, 
1988.   Debtor Exhibit 1, p. 38.   Likewise, Peatfield 
considered comparable sales of apartment complexes 
in the general vicinity of Yorkshire Manor and then 
adjusted those sales to the subject property to reach a 
value of $1,620,000, in contrast to his value of 
$1,600,000.00 under the income approach.  Id.  In 
disagreeing with Mako, the Debtor's appraiser 
weighed the income and market approaches equally 
because he opined that investors in smaller apartment 
complexes such as the Yorkshire Manor utilized the 
market approach “as a check against the income 
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analysis.”  Id. 
 
Based upon the testimony of both appraisers, the 
Court concludes that the income approach most 
accurately reflects the value of Yorkshire Manor.   
Therefore, the Court will focus primarily on that 
approach to value. 
 
Debtor's appraiser made what the Court considers 
two erroneous determinations in his appraisal of 
$1,600,000.00.   First, he failed to include the correct 
amount of real property taxes in his expense stream, 
and second, he utilized a capitalization rate which 
was subjectively reduced from that indicated by the 
band of investment theory, without adequate or 
convincing explanation. 
 
Thus, if Peatfield's appraisal were corrected to reflect 
Total Expenses of $123,032 ($114,232 + $8,800 
additional taxes), the net operating income of 
Yorkshire Manor would be $152,383, not $161,183.  
Id. at p. 37.   Capitalizing the net operating income 
by utilizing a rate of 10.82 percent would reflect a 
fair market value of Yorkshire Manor of $1,408,345, 
some twenty-two thousand dollars less than Mako's 
figure under the income approach. 
 
While there are other inconsistencies between the 
income approaches utilized by each appraiser, the 
Court is of the opinion that they were exemplified by 
the differences in the capitalization rate and the real 
property tax expense.   Suffice to say, the Court will 
not inject itself into the role of real estate appraiser 
and thus accepts $1,400,000 as the maximum fair 
market value of Yorkshire Manor the date the instant 
Chapter 11 was filed, October 13, 1988.   See In re 
Markowitz Building Co., 84 B.R. 484, 487 
(Bankr.N.D.Ohio 1988) (valuation for purposes of 
Code §  362(d) should be based upon fair market 
value). 
 
 [10] In analyzing equity under Code §  362(d)(2)(A), 
the Court looks at the difference, if any, between the 
value of the property at issue and all encumbrances 
against it-a concept separate and apart from that of 
adequate protection under Code §  362(d)(1), which 
examines the value of the property against the 
movant's lien and all those senior.   See Pistole v. 
Mellor (In re Mellor), 734 F.2d 1396, 1400-1401 & 
n. 2 (9th Cir.1984);  Stewart v. Gurley, 745 F.2d 
1194, 1195 (9th Cir.1984);  In re Cardell, 88 B.R. 
627, 631 (Bankr.D.N.J.1988);  In re Missouri Flats 
Associates, 86 B.R. 634, 638 (Bankr.E.D.Cal.1988);  
In re Diplomat Electronics Corp., 82 B.R. 688, 692 
(Bankr.S.D.N.Y.1988);  In re Belton Inns, Inc., 71 


B.R. 811, 817 (Bankr.S.D.Iowa 1987);  *154First 
Agricultural Bank v. Jug End In the  Berkshires, Inc. 
(In re Jug End In The Berkshires, Inc.), 46 B.R. 892, 
901 (Bankr.D.Mass.1985);  La Jolla Mortgage Fund 
v. Rancho El Cajon Associates, 18 B.R. 283, 287 
(Bankr.S.D.Cal.1982).   See also M. Bienenstock, 
Bankruptcy Reorganization, 134-135 & n. 92-93 
(1987).   But see Central Fla. Prod. Credit Ass'n v. 
Spring Garden Foilage, Inc. (In re Spring Garden 
Foliage, Inc.), 15 B.R. 140, 143 
(Bankr.M.D.Fla.1981);  Wolford v. Wolford Enters., 
Inc. (In re Wolford Enters., Inc.), 11 B.R. 571, 574 
(Bankr.S.D.Va.1981). 
 
In real estate, equity is “the remaining interest 
belonging to one who has pledged or mortgaged his 
property, or the surplus of value which may remain 
after the property has been disposed of for the 
satisfaction of liens.   The amount or value of a 
property above the total liens or charges.”   
BLACK'S LAW DICTIONARY 484 (5th ed.1979).   
Thus, if the movant holds the only lien on the 
property and it exceeds the value, not only is the 
creditor undersecured, but “the debtor does not have 
an equity in such property.”   See e.g., United States 
Savings Association of Texas v. Timbers of Inwood 
Forest Associates, Ltd. (“Timbers”), 484 U.S. 365, 
108 S.Ct. 626, 632, 98 L.Ed.2d 740 (1988) aff'g, 808 
F.2d 363 (5th Cir.1987) (rehearing en banc), aff'g, 
793 F.2d 1380 (1986). 
 
Relying upon Freddie Mac's proof of claim stipulated 
into evidence and its valid security interest in rents, 
deposits and all monies due under the Yorkshire 
Manor's leases, Freddie Mac Exhibits R7, R8, R16, 
the Court finds its total allowed claim on the date of 
filing to be $1,284,858.57, rendering it oversecured.   
This figure is reached by first computing the sum of 
$1,389,120.87 from the proof of claim through the 
inclusion of a principal of $1,095,660.87, interest 
from December 1, 1986 through October 14, 1988 of 
$262,231.02, pre-petition late charges of $12,670.02 
(twenty-two months at $575.91 per month) and taxes 
advanced from January 1988 of $18,558.96.   Freddie 
Mac Exhibit R16.   See also Bankr.R. 3001(f), 
3003(c)(4).   Second, the amount of accrued rent, less 
an expense of $2,093.20 and Bright's receiver's fees 
under New York Civil Practice Law and Rules §  
8004 (McKinney 1981), brings the $118,365.58 held 
in the bank account on the date of filing down to 
some $104,262.00, which is then deducted from 
Freddie Mac's allowed amount by virtue of its 
security interest, provided for under Code §  552(b).   
See Timbers, supra, 484 U.S. at ----, 108 S.Ct. at 631. 
FN5
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FN5. The Court notes that Freddie Mac's 
security interest in rents and other monies 
flowing from the leases does not appear to 
include income from the on-premises 
laundry machine[s].  Freddie Mac Exhibits 
R7 & R8.   However, neither party addressed 
this issue so the Court will not disturb the 
within computation, secure in the knowledge 
that a $3,000.00 to $5,000.00 discrepancy is 
not significant in the overall calculations, 
nor should it be. 


 
In addition, the Yorkshire Manor is further 
encumbered by the Elstein mortgage securing the 
sum of $9,000 and the judgments of Marine Midland 
Bank and Patricia Micholski of $60,743.10 and 
$573.75, respectively. FN6  This $70,316.85, when 
added to Freddie Mac's claim, results in total 
encumbrances of $1,355,176.72 against the Debtor's 
Yorkshire Manor's going concern value of 
$1,400,000.00, irrespective of Freddie Mac's 
attorney's fees and costs in the foreclosure action, 
pre- and post-petition, Freddie Mac Exhibit R16 
(indicating an estimated $47,000 in pre- and post-
petition legal fees and $2,000 in costs of foreclosure), 
and post-petition interest and other fees and costs 
under Code §  506(b).   Freddie Mac Exhibit R3 
(MFM at p. 1);  Freddie Mac Exhibit R7 (SBU 
Assignment of Debtor's Lease Monies to Freddie 
Mac at p. 5);  cf. Freddie Mac Exhibit R4 (Rider I of 
extension/consolidation agreement);  Timbers, supra, 
484 U.S. at ----, 108 S.Ct. at 630-632.   It is clear that 
the difference of $44,823.28 will be more than 
consumed by the aforementioned expenses, even 
assuming the post-petition interest is set off by the 
*155 post-petition net rents collected by Bright, after 
expenses, pursuant to the Consent Order.   Compare 
Freddie Mac Exhibit 22 (showing net monthly 
income of $10,230.84) with Freddie Mac Exhibit R16 
(showing daily rate of interest which on calculated on 
a thirty day month equals $11,518.20). FN7


 
 


FN6. The Court treats the Debtor's 
stipulating into evidence the Abstract of 
Title, Freddie Mac Exhibits R11 & R12, as 
resolving the inconsistency between the 
characterization of Dr. Elstein as an equity 
security holder in the Debtor's Petition and 
then as a mortgagee in the Abstract in favor 
of the latter.   Compare Freddie Mac Exhibit 
R15 with Freddie Mac Exhibits R11, R12. 


 


FN7. While cognizant of the parties' 
stipulation at the start of the hearing on 
December 5, 1988 with regard to litigating 
the pre- and post-petition legal fees and 
costs in the foreclosure as estimated in 
Freddie Mac's proof of claim, Freddie Mac 
Exhibit R16, if it became pertinent to the 
Court's determination herein, the Court is of 
the opinion that said fees and costs are not 
so out of line that Freddie Mac would not be 
able to establish the amounts if put to the 
test.   In addition, Freddie Mac's $47,000.00 
estimate is $2,176.72 more than the 
remaining “equity”, thereby giving that 
estimate some play for unreasonableness.   
The Court also notes that the post-petition 
interest is accruing monthly over $1,200.00 
in excess of the average net monthly rents 
collected by Bright.   Freddie Mac Exhibits 
R16 & R22.   Consequently, it could well be 
said that as of February 13, 1989, the 
Debtor's “equity in Yorkshire Manor was 
some $4,800.00 less, to wit, $40,000.00, 
from which Freddie Mac's pre- and post-
petition legal fees and costs in the 
foreclosure would then have to be 
subtracted.   Therefore, in light of the 
foregoing demonstrating the dissipation of 
the remaining $44,823.28, the Court sees no 
reason to delay these proceedings further 
and set down a hearing. 


 
Thus, the Debtor has no equity in Yorkshire Manor 
within the meaning of Code §  362(d)(2)(A). 
 
 [11] Turning to the second prong of Code §  
362(d)(2), Freddie Mac argues that the Supreme 
Court's recent decision in Timbers, requires a debtor 
to demonstrate that there is a reasonable possibility of 
successful reorganization for which retention of the 
secured asset is necessary.   The Debtor does not 
quarrel substantially with this interpretation of the 
Timbers case.   However, the parties do disagree on 
the reasonable prospect for reorganization. 
 
According to Freddie Mac, the Debtor must fail when 
viewed as a reorganization.   Based on the experience 
of its receiver, it points out that from November 1987 
through October 1988, Yorkshire Manor has 
generated a net annual income, exclusive of 
payments to Freddie Mac or receiver's fees, of 
$122,770.08 or $10,230.84 per month, an amount 
that is insufficient to even pay the $138,217.62 in 
interest that is accruing annually on the principal of 
the Freddie Mac debt at the rate of $383.94 a day, let 
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alone the monthly escrow for the annual taxes and 
insurance, as required under the MFM, of $4,500.   
Freddie Mac Exhibits 3, 22, 29, 30. 
 
The Debtor, citing a monthly gross rental of $21,700, 
plus $3,000 to $5,000 in annual laundry machine 
income which it notes was substantiated by Bright, 
retorts that it would be able to propose a plan to pay 
operating expenses and to amortize the Freddie Mac 
debt at the required monthly payments of 
approximately $11,000.   Even assuming arguendo 
that the Debtor's unsupported annual cash flow 
projection of $265,400.00 is correct, it does not take 
into consideration how the Debtor would cure the 
Freddie Mac pre-petition interest arrears of 
$262,231.02 in any proposed plan.   Freddie Mac 
Exhibit R16.   Further, the Debtor's history in 
operating Yorkshire Manor dating back to 1979 
portrays a picture of mismanagement, both physical 
and financial, the latter particularly exemplified by 
Gross' deficient record-keeping.   See, e.g., Freddie 
Mac Exhibit 36. 
 
While the Court recognizes that the Debtor may 
again seek refinancing that would “cash out” Freddie 
Mac, much the same as Troy was paid off in 1985, 
that avenue as a probable means towards an effective 
reorganization is not viable on the proof before the 
Court.   The record indicates that the Debtor's only 
significant effort to refinance occurred in November 
1987 when the Debtor received a letter from CSC 
indicating that “if” a loan were granted to the Debtor 
it would not exceed $1,350,000-an amount 
insufficient at that time to satisfy the debt due 
Freddie Mac as well as the cost of refinancing.   
Freddie Mac Exhibit 34.   Freddie Mac directs the 
Court's attention to the Debtor's own appraiser's 
testimony, which conceded that it could not expect to 
secure refinancing in excess of seventy-five percent 
of the value of Yorkshire Manor, and that even at a 
value of $1,600,000, that refinancing would be 
inadequate to “cash out” Freddie Mac.   *156 The 
Court also notes that Moriarty's letter to Weiler on 
May 2, 1988 does make reference to the Debtor's 
submittal of a refinancing application to HFA on 
April 25, 1988 and the scheduling of a meeting in 
New York City with HFA's director.   Freddie Mac 
Exhibit 32.   However, the record is silent on the 
progress, if any, of this application. 
 
 [12] Finally, the self-serving, unsupported testimony 
of Gross that she could commit her own funds to the 
extent of $1,000,000.00 or that she would list the 
property for sale at an asking price of $1,800,000 
cannot be given any credibility by the Court 


inasmuch as there is no documentary or testimonial 
proof substantiating her purported assets.   See In re 
National Real Estate Limited Partnership II, 87 B.R. 
986, 991-992 (Bankr.E.D.Wis.1988);  In re Planned 
Systems, Inc., 78 B.R. 852, 867 (Bankr.S.D.Ohio 
1987);  Farmers and Mechanics National Bank v. 
Gilece (In re Gilece), 7 B.R. 469, 472-473 
(Bankr.E.D.Pa.1980).   Evincing no more than pipe 
dreams and high hopes, the Debtor's principal's 
speculations totally fail to meet its burden of proof 
under Code §  362(g)(2) with respect to Yorkshire 
Manor being necessary to an effective reorganization 
that is in prospect.  Timbers, supra, 484 U.S. at ----, 
108 S.Ct. at 632 (emphasis in original).   See also 
American State Bank v. Grand Sports, Inc. (In re 
Grand Sports, Inc.), 86 B.R. 971,974-975 
(Bankr.N.D.Ind.1988);  In re Diplomat Electronics 
Corp., supra, 82 B.R. at 693;  In re Anderson Oaks 
(Phase 1) Ltd. Partnership, 77 B.R. 108, 110-111 
(Bankr.W.D.Tex.1987). 
 
Turning to the Debtor's final argument dealing with 
an interpretation of the Supreme Court decision in 
Timbers, supra, 484 U.S. at ----, 108 S.Ct. at 626, the 
Court believes that it misses the mark. 
 
 [13] The Debtor analyzes what must be paid to an 
undersecured creditor to provide “adequate 
protection” within the meaning of Code §  362(d)(1) 
and correctly concludes that the Supreme Court 
determined that a debtor need not adequately protect 
an undersecured creditor's rights to an immediate 
foreclosure of its security by paying interest to that 
undersecured creditor as reimbursement for the loss 
of use of the proceeds of its collateral. 
 
The Court agrees with the Debtor's interpretation of 
an undersecured creditors' right to adequate 
protection as circumscribed by the Supreme Court in 
Timbers, supra, and acknowledges that Freddie Mac 
may indeed have an “equity cushion”, albeit slight, 
when $104,262.00, the amount of the accrued 
income, less expenses and fees retained by Bright as 
of the date of the petition, is added to the appraised 
value of Yorkshire Manor. FN8  See In re Mellor, 
supra, 734 F.2d at 1400 & n. 2.   However, Code §  
362(d) speaks in the disjunctive.   Thus, although 
Freddie Mac may be adequately protected for the 
present, such a finding will not defeat Freddie Mac's 
request for a lifting of the stay on the basis of Code §  
362(d)(2).   See In re Diplomat Electronics Corp., 
supra, 82 B.R. at 692 (citing Bienenstock, supra, at 
133). 
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FN8. The Court notes that the resultant eight 
percent equity cushion-the percentage of the 
value that is the difference between Freddie 
Mac's claim of $1,284,858.87 and Yorkshire 
Manor's fair market value of $1.4 million-is 
barely the kind of cushion courts have 
equated to satisfy adequate protection under 
Code §  362(d)(1), separate and apart from 
the “lost opportunity cost” issue addressed 
in Timbers and especially where it is 
unaccompanied, as here, by any offer of 
periodic payments or replacement liens 
pursuant to Code §  361(1,2).   See In re Jug 
End In The Berkshires, Inc., supra, 46 B.R. 
at 899 (surveying court decisions with 
regard to the size of equity cushions). 
Moreover, as indicated earlier, any rents 
accumulated between the date of filing and 
the date of entry of this Order are, after 
expenses, basically set off by the accrual of 
interest at $383.94 per diem due to Freddie 
Mac's oversecured status as set out in Code 
§  506(b), with the interest exceeding the 
rents at a rate of about $1,200.00 per month.   
The Court also observes that the record is 
silent on whether or not Yorkshire Manor is 
depreciating in value, a consideration to be 
weighed in the any form of adequate 
protection analysis under Code §  362(d)(1), 
including that of an equity cushion.   See In 
re Planned Systems, Inc., supra, 78 B.R. at 
861-862.


 
The issue here is whether or not the Debtor has any “ 
‘reasonable possibility of a successful reorganization 
within a reasonable*157  time’ ”.   Timbers, supra, 
484 U.S. at ----, 108 S.Ct. at 632 (quoting id. at 808 
F.2d at 370-371 & citing id. at nn. 12-13)).   If that 
inquiry is answered in the negative, as it must be 
herein, then the stay must be lifted and the creditor 
given the right to retake its collateral under 
applicable state law. 
 
 [14] [15] The Court recognizes that this motion has 
been made early on in the Debtor's case, and that, 
generally, a court will allow the debtor “breathing 
room” in its exclusive period of plan filing under 
Code §  1121(b) so as to give that debtor an 
opportunity to formulate a plan which will benefit its 
general unsecured creditor body, unfettered by the 
threats of secured creditors.   See Timbers, supra, 808 
F.2d at 372.   See also In re Anderson Oaks (Phase I) 
Ltd. Partnership, supra, 77 B.R. at 111 (citing to In 
re Island Helicopter Corp., 63 B.R. 809, 815 
(Bankr.E.D.N.Y.1986));  In re Planned Systems, Inc., 


supra, 78 B.R. at 866.   However, no significant 
unsecured creditor body exists in this case and there 
is no good reason to delay the inevitable-the inability 
of the Debtor to operate its sole asset without the 
assistance of a receiver and/or an infusion of capital 
to enable it to move towards an effective 
reorganization, be it rehabilitation or liquidation.   
See Timbers, supra, 484 U.S. at ----, 108 S.Ct. at 632-
633 & nn. 1-2;  In re Copy Crafters, Inc., supra, 92 
B.R. at 985-986;  Homestead Savings & Loan 
Association v. Associated Investors Joint Venture (In 
re Associated Investors Joint Venture), 91 B.R. 555, 
558 (Bankr.C.D.Cal.1988);  In re National Real 
Estate Ltd. Partnership II, supra, 87 B.R. at 986.
 
 [16] Indeed, the filing by the Debtor of a plan on 
February 2, 1989, one week prior to the expiration of 
its exclusive period to do so, does not lead the Court 
to a different conclusion.   In rendering its decision 
on the motions before it, the Court can only consider 
the record as developed by the parties at the hearing.   
The act of filing a plan after the proof is closed, 
absent some motion by the proponent to reopen that 
proof, does not bring the plan before the Court for 
inclusion in its analysis on the pending motions. 
 
While Yorkshire Manor is clearly property that is 
necessary to the Debtor's reorganization, the facts 
prior to and subsequent to the filing of the petition, as 
developed on the record, do not depict an effective 
reorganization that has a possibility and prospect of 
realization in a reasonable period of time within the 
meaning of Code §  362(d)(2)(B) as construed by the 
Supreme Court in Timbers, which must be a 
threshold determination.   See Bankruptcy 
Reorganization, supra, at 136 & n. 94.   Cf. In re 
Bergman, 585 F.2d 1171, 1179 (2d Cir.1979) 
(construing test of feasibility under Chapter XII of 
the Bankruptcy Act of 1898).   There has been no 
broad outline addressing a means of implementation 
to reverse the Debtor's negative cash flow and 
provide it with necessary operating expenses or, in 
the alternative, to liquidate nor has there been offered 
any “map which charts a path through Chapter 11 to 
a successful reorganization.”  In re Grand Sports, 
Inc., supra, 86 B.R. at 975.   See also In re Planned 
Systems, Inc., supra, 78 B.R. at 866.
 
Rather, the Debtor clings to a vision that is neither 
workable nor attainable based upon the very facts in 
the record.   See Timbers, supra, 808 F.2d at 373;  In 
re Missouri Flats, supra, 86 B.R. at 638.  “[W]here it 
appears that the proposed arrangement cannot be 
effected as a matter of law, then it would be equally 
unwise to permit the case to proceed any further.”  In 
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re Anderson Oaks (Phase I) Ltd. Partnership, supra, 
77 B.R. at 111.
 
 [17] Accordingly, the Court will deny Freddie Mac's 
motion to dismiss the case pursuant to Code §  
1112(b) or to lift the stay pursuant to Code §  
362(d)(1), but will grant Freddie Mac's motion to lift 
the stay pursuant to Code §  362(d)(2). FN9


 
 


FN9. The Court takes the position that the 
movant waives the expedited time frame 
provided by Code §  362(e) when, as here, it 
requests separate relief in addition to relief 
from the automatic stay. 


 
*158 Having reached this conclusion, the Court need 
not reach that portion of Freddie Mac's motion 
seeking continuation of the state court receivership 
since that decision is now within the province of the 
State Court, having been presumably extended on the 
parties' consent to the Court's resolution of the instant 
matter. 
 
The Court will also, sua sponte, enter a Final Decree 
of the Debtor's still-pending and substantially 
consummated Chapter 11 case, Case No. 81-00173, 
in accordance with its inherent power of case 
management as authorized by Code §  105(a). 
 
IT IS SO ORDERED. 
 
Bkrtcy.N.D.N.Y.,1989. 
In re Garsal Realty, Inc. 
98 B.R. 140 
 
END OF DOCUMENT 
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11 U.S.C.  § 362(d)(2) 


(d) On request of a party in interest and after notice and a hearing, the court shall grant 
relief from the stay provided under subsection (a) of this section, such as by terminating, 
annulling, modifying, or conditioning such stay-- 


(1) for cause, including the lack of adequate protection of an interest in property 
of such party in interest; 
(2) with respect to a stay of an act against property under subsection (a) of this 
section, if-- 


(A) the debtor does not have an equity in such property; and 
(B) such property is not necessary to an effective reorganization; 
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Briefs and Other Related Documents
 


United States Court of Appeals,Third Circuit. 
JOHN HANCOCK MUTUAL LIFE INSURANCE 


COMPANY, 
Creditors Committee, Creditor, 


v. 
ROUTE 37 BUSINESS PARK ASSOCIATES, 


Route 37 Business Park Associates, Debtor, 
US Trustee, Trustee, 


John Hancock Mutual Life Insurance Company, 
Appellant. 


No. 92-5100. 
 


Argued Aug. 7, 1992. 
Decided Jan. 22, 1993. 


Sur Petition for Rehearing Feb. 19, 1993. 
 
Mortgagee moved for relief from the automatic stay 
in mortgagor's Chapter 11 case.   The Bankruptcy 
Court denied the motion, and mortgagee appealed.   
The United States District Court for the District of 
New Jersey, 146 B.R. 640,Anne E. Thompson, J., 
affirmed.   Mortgagee appealed.   The Court of 
Appeals, Alito, Circuit Judge, held that Chapter 11 
plan that placed unsecured portion of mortgagee's 
claim in class different from other unsecured claims 
had no reasonable possibility of confirmation, and, 
thus, mortgagee was entitled to relief from the 
automatic stay to complete foreclosure proceedings. 
 
Reversed and remanded. 
 


West Headnotes 
 
[1] Bankruptcy 51 3550 
 
51 Bankruptcy 
     51XIV Reorganization 
          51XIV(B) The Plan 
               51k3548 Requisites of Confirmable Plan 
                    51k3550 k. Classification of Claims. 
Most Cited Cases
Where sole purpose and effect of creating multiple 
classes is to mold the outcome of the voting for 
Chapter 11 plan, classification scheme must provide 
reasonable method for counting votes, and in “cram 
down” case, this means that each class must represent 
voting interest that is sufficiently distinct and weighty 
to merit separate voice in the decision whether the 


proposed reorganization should proceed.  
Bankr.Code, 11 U.S.C.A. §  1129(a)(10). 
 
[2] Bankruptcy 51 2427 
 
51 Bankruptcy 
     51IV Effect of Bankruptcy Relief;  Injunction and 
Stay 
          51IV(C) Relief from Stay 
               51k2422 Cause;  Grounds and Objections 
                    51k2427 k. Unlikelihood of 
Reorganization;  Lack of Plan. Most Cited Cases
 
 Bankruptcy 51 3550 
 
51 Bankruptcy 
     51XIV Reorganization 
          51XIV(B) The Plan 
               51k3548 Requisites of Confirmable Plan 
                    51k3550 k. Classification of Claims. 
Most Cited Cases
Chapter 11 plan that placed unsecured portion of 
mortgagee's claim against debtor mortgagor in class 
different from other unsecured claims had no 
reasonable possibility of confirmation;  therefore, 
mortgagee was entitled to relief from the automatic 
stay to complete foreclosure proceedings.  
Bankr.Code, 11 U.S.C.A. § §  362(d)(2), 1129(a). 
 
 
*155 Sheppard A. Guryan (argued), Lasser, 
Hochman, Marcus, Guryan and Kuskin, Roseland, NJ 
(Sheppard A. Guryan, of counsel;  Bruce H. Snyder, 
on the brief), for appellant, John Hancock Mut. Life 
Ins. Co. 
Frank J. Vecchione (argued), Crummy, Del Deo, 
Dolan, Griffinger & Vecchione, Newark, NJ (Frank 
J. Vecchione, of counsel;  David N. Crapo, on the 
brief), for appellee, Route 37 Business Park 
Associates. 
 
Before:  GREENBERG, ALITO, and ALDISERT, 
Circuit Judges. 


OPINION OF THE COURT  
 
ALITO, Circuit Judge: 
This is an appeal by a creditor, John Hancock Mutual 
Life Insurance Company (“Hancock”), that seeks to 
foreclose on a mortgage on property owned by Route 
37 Business Park Associates (“debtor”), which has 
filed a voluntary Chapter 11 petition.   The 
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bankruptcy court denied Hancock's motion for relief 
from the bankruptcy automatic stay, and the district 
court affirmed.  146 B.R. 640.   We hold that 
Hancock's motion was incorrectly denied because the 
debtor's proposed plan contains an impermissible 
classification scheme for unsecured claims and thus 
has no reasonable prospect of confirmation.   We 
will, therefore, reverse the order of the district court. 
 
 


I.  
 
The debtor is a New Jersey partnership with three 
partners, all individuals.   The partnership's main 
asset is an industrial and commercial park located on 
Route 37 in Toms River, New Jersey.   In 1989, the 
debtor obtained a loan of $5,700,000 from Hancock 
to refinance the park.   The loan is secured by a non-
recourse first mortgage on the park. FN1  The debtor 
failed to make several interest and tax payments, and 
in November 1990 Hancock began foreclosure 
proceedings in state court.   A short time later, the 
debtor filed a petition under Chapter 11 of the 
Bankruptcy Code in the United States Bankruptcy 
Court for the District of New Jersey.   Pursuant to 11 
U.S.C. §  362(a) (1988), the petition operated as a 
stay of the foreclosure proceedings. 
 
 


FN1. Because the mortgage is non-recourse, 
Hancock is permitted under state law to 
foreclose on the property but may not look 
to other assets of the partnership or the 
partners in order to recover any portion of 
the debt not satisfied by the proceeds of the 
foreclosure.   See Life Ins. Co. of Va. v. 
Hocroft Assocs., 256 N.J.Super. 328, 606 
A.2d 1150, 1152 (1992).   Cf. 5 Collier on 
Bankruptcy ¶  1111.02 (Lawrence P. King 
ed., 15th ed. 1992). 


 
In March 1991, Hancock moved for relief from the 
stay under 11 U.S.C. §  362(d)(1) and (2) (1988).   
The first provision on which Hancock relied, Section 
362(d)(1), requires a bankruptcy court to grant relief 
if the creditor would not otherwise have “adequate 
protection” of an interest in the property in question.   
Hancock contended that its interest in the business 
park was not adequately protected, but this argument 
was rejected by the bankruptcy and district courts and 
is not before us in this appeal. 
 
The other provision on which Hancock relied, 
Section 362(d)(2), requires a bankruptcy court to 
grant relief from the automatic stay if the debtor has 


no equity in the property and the “property is not 
necessary*156  to an effective reorganization.”   The 
debtor stipulated that it had no equity in the property, 
and therefore the critical question was whether the 
property was “necessary to an effective 
reorganization.” 
 
Before the district court ruled on Hancock's motion, 
the debtor filed a proposed plan of reorganization  FN2 
and a disclosure statement.   The disclosure statement 
listed Hancock's claim as approximately $5.9 million 
and listed the book value of the property as 
approximately $2.4 million and the liquidation value 
as $2.2 million.   Since Hancock's claim was 
undersecured, the plan treated that claim in 
accordance with 11 U.S.C. §  506(a) (1988),  FN3 
dividing it into a secured claim of $2.2 million and an 
unsecured deficiency claim of $3.7 million.   The 
plan stated that this treatment would be modified if 
Hancock elected under 11 U.S.C. §  1111(b)(2) 
(1988) to have its entire claim treated as secured. FN4


 
 


FN2. In their briefs, the parties state that the 
debtor later proposed revised plans.   
However, the bankruptcy and district courts 
relied in their determinations on the debtor's 
initial plan, and the parties' appellate 
arguments also focus on that plan.   We 
therefore also base our decision on the initial 
plan alone. 


 
FN3. Section 506(a) provides in pertinent 
part that “[a]n allowed claim of a creditor 
secured by a lien on property in which the 
estate has an interest ... is a secured claim to 
the extent of the value of such creditor's 
interest in the estate's interest in such 
property ... and is an unsecured claim to the 
extent that the value of such creditor's 
interest ... is less than the amount of such 
allowed claim.”   See Sapos v. Provident 
Inst. of Sav., 967 F.2d 918, 921 (3d 
Cir.1992). 


 
FN4. Once an undersecured creditor elects 
to have its entire claim treated as secured, it 
must then receive deferred cash payments 
that total at least the value of the allowed 
secured claim and that have a present value 
equal to the value of the collateral.  11 
U.S.C. §  1129(b)(2)(A)(i)(II) (1988). 


 
The plan proposed to create three classes of claims 
that are relevant for present purposes.   Class Two 
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consisted of the secured portion of Hancock's claim.   
Class Three was made up of all the unsecured claims 
other than Hancock's;  these were estimated to total 
about $492,000.   Class Four consisted of Hancock's 
unsecured claim of approximately $3.7 million.   The 
plan called for identical payments on the Class Three 
and Four claims.   Specifically, the plan stated that, 
unless Hancock made the election under 11 U.S.C. §  
1111(b)(2) (1988), all of the holders of these claims 
were to receive 2.5% of their claims without interest 
12 months after the effective date of the plan and 
another 2.5% without interest 12 months after that. 
 
The plan also called for formation of a new, limited 
partnership called “Newco” to execute the plan.   
Newco's general partner was to be a corporation, and 
one or more of the debtor's partners were to be 
limited partners.   The limited partners were to 
receive equity interests in Newco “in consideration, 
among other things, for the infusion of funds and 
other new value.”   The plan did not specify the 
amount that any of the partners would contribute. 
 
Hancock argued that it was entitled to relief from the 
stay under 11 U.S.C. §  362(d)(2) (1988) because the 
plan improperly placed Hancock's unsecured claim 
and the other unsecured claims into two separate 
classes and consequently could not be confirmed.   At 
a hearing in July, however, the bankruptcy court 
ruled that there was a reasonable possibility that the 
classification would be sustained at a confirmation 
hearing. 
 
After a hearing in late August, the bankruptcy court 
ruled on Hancock's additional argument that the 
absolute priority rule set out in 11 U.S.C. §  
1129(b)(2)(B)(ii) (1988) also prohibited confirmation 
of the plan because the plan allowed holders of junior 
claims (the debtor's partners) to receive or retain 
property (equity interests in Newco).   The debtors 
responded that this feature of the plan was permitted 
by the “new value exception” to the absolute priority 
rule.   Ruling in favor of the debtor, the bankruptcy 
court held that this exception had not been eliminated 
by the enactment of the Code and that there was a 
reasonable possibility the plan could satisfy this 
exception. 
 
On appeal, the district court affirmed.   It refused to 
disturb the bankruptcy court's *157 ruling regarding 
the classification of unsecured claims, but it 
expressed skepticism “whether the classification 
proposed by the partnership would pass muster at a 
confirmation hearing.”   The district court stated that 
“[t]he plan does present the appearance of classifying 


claimants purely on the basis of circumventing the 
requirements of [11 U.S.C.] §  1129(10).” 
 
The district court also held that the “new value” 
exception continues to apply under the Code.   While 
the court found it “unlikely that the plan [would] 
ultimately satisfy the requirements of the new value 
exception at a confirmation hearing,” it refused to 
overturn the bankruptcy court's decision with respect 
to this issue. 
 
Hancock then took the present appeal.   We have 
jurisdiction under 28 U.S.C. § §  158(d) and 1291 
(1988).   Our decisions apply a pragmatic 
interpretation of finality in bankruptcy cases.   See In 
re Market Square Inn, Inc., 978 F.2d 116 (3d 
Cir.1992).   Although “in some instances an order 
denying relief from the automatic stay may not be 
final and thus may not be appealable as of right to the 
district court” (In re West Elecs., Inc., 852 F.2d 79, 
82 (3d Cir.1988)), we conclude that the order in this 
case was pragmatically final.   See Eddleman v. 
United States Dep't. of Labor, 923 F.2d 782, 785 
(10th Cir.1991).   We review a bankruptcy court's 
factual findings for clear error, and we exercise 
plenary review with respect to questions of law.  In re 
Jersey City Medical Ctr., 817 F.2d 1055, 1059 (3d 
Cir.1987). 
 
 


II.  
 
A. Hancock contends that the bankruptcy court was 
required under 11 U.S.C. §  362(d)(2)(B) (1988) to 
grant relief from the automatic stay so that it could 
proceed with foreclosure in state court.  Section 
362(d)(2) requires a bankruptcy court, “[o]n request 
of a party in interest and after notice and a hearing,” 
to grant relief from an automatic stay with respect to 
“an act against property” (such as foreclosure) if 
(A) the debtor does not have an equity in such 
property;  and 
(B) such property is not necessary to an effective 
reorganization. 
 
 
In this case, as previously noted, the debtor agrees 
that it has no equity in the property, and therefore the 
dispositive question is whether the property is 
necessary for an effective reorganization.   In United 
Sav. Ass'n v. Timbers of Inwood Forest Assocs., Ltd, 
484 U.S. 365, 376, 108 S.Ct. 626, 633, 98 L.Ed.2d 
740 (1988) (citation omitted), the Supreme Court 
explained that this means that the debtor must show 
that there is “ ‘a reasonable possibility of a successful 
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reorganization within a reasonable time.’ ”   As a 
bankruptcy court aptly observed in a recent opinion, 
while “a lift stay hearing should not be transformed 
into a confirmation hearing,” “[t]he ‘effective 
reorganization’ requirement enunciated by the 
Supreme Court ... require[s] a showing by a debtor ... 
that a proposed or contemplated plan is not patently 
unconfirmable and has a realistic chance of being 
confirmed.”  In re 266 Washington Assocs., 141 B.R. 
275, 281 (Bankr.E.D.N.Y.1992), aff'd, 147 B.R. 827 
(E.D.N.Y.1992).   We must therefore consider 
whether the plan proposed in this case patently 
violates the Code's requirements for confirmation. 
 
Section 1129 of the Code provides two different 
methods for confirming a reorganization.   The first 
requires approval by all impaired classes.  11 U.S.C. 
§  1129(a) (1988).   The second, the so-called “cram 
down” method, requires approval by at least one 
impaired class. FN5  The debtor in this case would like 
to use the “cram down” method but admits that it 
cannot do so unless Hancock's unsecured deficiency 
claim is placed in a class of its own.   Appellee's Br. 
at 18.   Thus, confirmation of the debtor's plan is 
dependent on the permissibility of such a 
classification scheme. 
 
 


FN5. Under this method, the plan must also 
satisfy all of the requirements of 11 U.S.C. §  
1129(a) (1988) except for subsection (a)(8) 
(which requires approval by all impaired 
classes) and must not “discriminate 
unfairly” against and must be “fair and 
equitable” with respect to all impaired 
classes that do not approve the plan.  11 
U.S.C. §  1129(b) (1988). 


 
*158 Unfortunately, the Code does not expressly 
address the question presented by such a scheme.   
The provision of the Code that sets out the general 
rule regarding the classification of claims, Section 
1122(a), expressly provides only that claims that are 
not “substantially similar” may not be placed in the 
same class;  Section 1122(a) does not expressly 
provide that “substantially similar” claims may not be 
placed in separate classes. 
 
Nevertheless, it seems clear that the Code was not 
meant to allow a debtor complete freedom to place 
substantially similar claims in separate classes.   The 
critical confirmation requirements set out in Section 
1129(a)(8) (acceptance by all impaired classes) and 
Section 1129(a)(10) (acceptance by at least one 
impaired class in the event of a “cram down”) would 


be seriously undermined if a debtor could 
gerrymander classes.   A debtor could then construct 
a classification scheme designed to secure approval 
by an arbitrarily designed class of impaired claims 
even though the overwhelming sentiment of the 
impaired creditors was that the proposed 
reorganization of the debtor would not serve any 
legitimate purpose.   This would lead to abuse of 
creditors and would foster reorganizations that do not 
serve any broader public interest. 
 
With these considerations in mind, we held in Matter 
of Jersey City Medical Ctr., 817 F.2d 1055, 1061 (3d 
Cir.1987), that “the classification of the claims or 
interests must be reasonable.”   We stated that the 
Code does not necessarily prohibit the placement of 
similar claims in different classes (id.), but we quoted 
the following observation with approval: 
[T]here must be some limit on a debtor's power to 
classify creditors in such a manner [to assure that at 
least one class of impaired creditors will vote for the 
plan and make it eligible for cram down 
consideration by the court].   The potential for abuse 
would be significant otherwise.   Unless there is some 
requirement of keeping similar claims together, 
nothing would stand in the way of a debtor seeking 
out a few impaired creditors (or even one such 
creditor) who will vote for the plan and placing them 
in their own class. 
 
Id., quoting In re U.S. Truck Co., Inc., 800 F.2d 581, 
586 (6th Cir.1986) (footnote omitted). FN6


 
 


FN6. The general principles discussed in 
Matter of Jersey City Medical Ctr., supra, 
are consistent with pre-Code law.   As the 
Supreme Court recently noted, pre-Code law 
provides an important interpretive tool when 
there are ambiguities or gaps in the Code 
and when Congress has not indicated in the 
Code itself or in the legislative history that it 
intended to alter the previously applicable 
law.   See Dewsnup v. Timm, 502 U.S. 410, -
--- - ----, 112 S.Ct. 773, 778-79, 116 L.Ed.2d 
903 (1992). 
In corporate reorganizations under Chapter 
X of the former Bankruptcy Act, both 
Section 197, 11 U.S.C. §  597 (1940), and 
former Rule 10-302 (1976) required the 
judge to divide creditors and stockholders 
into classes “according to the nature of their 
respective claims and stock.”   These 
provisions were interpreted to require as a 
general rule that claims of the same kind and 
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rank be placed in the same class.   See 
Scherk v. Newton, 152 F.2d 747, 750-51 
(10th Cir.1945);  Mokava Corp. v. Dolan, 
147 F.2d 340, 344 (2d Cir.1945);  Kyser v. 
MacAdam, 117 F.2d 232, 237 (2d Cir.1941);  
In re Palisades-on-the-Desplaines, 89 F.2d 
214, 217 (7th Cir.1937);  In re Los Angeles 
Land & Invs., Ltd., 282 F.Supp. 448, 453 
(D.Haw.1968), aff'd, 447 F.2d 1366 (9th 
Cir.1971);  6 Collier on Bankruptcy ¶  9.10 
at 1601 (James W. Moore ed., 14th ed. 
1978).   However, the editors of Collier on 
Bankruptcy and some other commentators 
advocated limited exceptions to this general 
rule, and their position found at least some 
support in caselaw.   See 6 Collier on 
Bankruptcy, ¶  9.10 at 1604 & n. 47 (14th 
ed. 1978) (citing commentators and cases). 
In arrangements with creditors under 
Chapter XI of the former Act, the debtor 
proposed the arrangement, but the court had 
the authority to determine whether any 
classification scheme was proper.   See 11 
U.S.C. §  751 (1940) (providing that the 
court “may fix the division of creditors into 
classes”);  In re Hudson-Ross, Inc., 175 
F.Supp. 111 (N.D.Ill.1959) (test of 
reasonableness). 
Neither the text of the current Code nor its 
legislative history shows that Congress 
meant to change the prior law regarding the 
classification of claims in reorganization 
plans.   On the contrary, both the Senate and 
House reports stated that 11 U.S.C. §  1122 
was meant to codify pre-Code law.  S.Rep. 
No. 989, 95th Cong., 2d Sess. 118 (1978), 
reprinted in 1978 U.S.C.C.A.N. 5787, 5904;  
H.R.Rep. No. 595, 95th Cong., 2d Sess. 406 
(1977), reprinted in 1978 U.S.C.C.A.N. 
5963, 6362. 


 
Applying these standards in Jersey City Medical Ctr., 
we reviewed a classification *159 scheme that 
created three impaired classes of unsecured claims  
FN7-one consisting of the claims of alleged medical 
malpractice victims, one consisting of employee 
benefit plan non-priority claims, and one consisting 
of the claims of other unsecured creditors. FN8  
Approving this scheme, our opinion stated without 
further elaboration (817 F.2d at 1061):  “We 
immediately note the reasonableness of 
distinguishing the claims of ... medical malpractice 
victims, employee benefit plan participants, and trade 
creditors.” 
 


 
FN7. The plan also created a fourth class of 
unsecured claims (physicians' claims), but 
these were apparently not impaired.  817 
F.2d at 1058. 


 
FN8. Although these creditors' claims 
against the debtor were impaired, the plan 
specifically preserved the creditors' rights to 
proceed against third parties, including the 
City of Jersey City.  817 F.2d at 1058. 


 
 [1] While our opinion in Matter of Jersey City 
Medical Ctr. did not spell out the factors that should 
be considered in determining whether a classification 
scheme is reasonable, it seems clear to us that this 
determination must be informed by the two purposes 
that classification serves under the Code:  voting to 
determine whether a plan can be confirmed (see 11 
U.S.C. §  1129(a)(8), (10) (1988)) and treatment of 
claims under the plan (see 11 U.S.C. §  1123(a)(4) 
(1988)).   Thus, where, as in this case, the sole 
purpose and effect of creating multiple classes is to 
mold the outcome of the voting, it follows that the 
classification scheme must provide a reasonable 
method for counting votes.   In a “cram down” case, 
this means that each class must represent a voting 
interest that is sufficiently distinct and weighty to 
merit a separate voice in the decision whether the 
proposed reorganization should proceed.   Otherwise, 
the classification scheme would simply constitute a 
method for circumventing the requirement set out in 
11 U.S.C. §  1129(a)(10) (1988). 
 
B. Three other courts of appeals recently considered 
cases involving reorganization plans very similar to 
the one proposed by the debtor in this case, and all 
three courts found the classification schemes in those 
plans to be improper. 
 
In Matter of Greystone III Joint Venture, 948 F.2d 
134 (5th Cir.1991), cert. denied, 506 U.S. 821, 113 
S.Ct. 72, 121 L.Ed.2d 37 (1992), an insurance 
company loaned $8.8 million to a joint venture for 
the purchase of an office building, and the insurance 
company received a non-recourse promissory note 
secured by a first lien on the property.   When the 
joint venture defaulted on the loan, the insurance 
company began foreclosure, and the joint venture 
then filed a Chapter 11 petition.   Because the value 
of the building had fallen to approximately $5.8 
million, the debtor's plan divided the insurance 
company's claim into a secured claim of $5.8 million 
and an unsecured deficiency claim of $3.5 million.   
Moreover, the plan placed the latter, unsecured claim 
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in a class separate from the other unsecured claims, 
which totalled $10,000. 
 
Reviewing this scheme, the Fifth Circuit wrote that 
“the one clear rule that emerges from otherwise 
muddled caselaw on §  1122 claims classification” is 
that “thou shalt not classify similar claims differently 
in order to gerrymander an affirmative vote on a 
reorganization plan.”  Id. at 139.   The court 
considered the debtor's contention that its 
classification scheme was permissible because of a “ 
‘legal difference’ ” between the insurance company's 
claim and those of the trade creditors, namely, that 
the insurance company's claim was non-recourse 
under state law and had been converted into a claim 
against the debtor personally only by virtue of 
Section 1111(b)(1)(A) of the Code, whereas the trade 
creditors had claims against the debtor under state 
law.  948 F.2d at 139-40.   The court rejected this 
argument for essentially two reasons.   First, the court 
observed that “state law is irrelevant where, as here, 
the Code has eliminated the legal distinction between 
non-recourse deficiency claims and other unsecured 
claims.”  Id. at 139.   Second, the court concluded 
that placing the insurance company's unsecured claim 
in a separate class improperly abridged its right to 
vote on confirmation.  *160  Id. at 140.   The court 
noted that 11 U.S.C. §  1111(b) (1988) permits a 
creditor with a non-recourse loan to “elect recourse 
status and obtain the right to vote in the unsecured 
class” or “to forego recourse to gain an allowed 
secured claim for the entire amount of the debt.”  Id.  
The court reasoned (id.): 
If separate classification of unsecured deficiency 
claims arising from non-recourse debt were permitted 
solely on the ground that the claim is non-recourse 
under state law, the right to vote in the unsecured 
class would be meaningless.   Plan proponents could 
effectively disenfranchise the holders of such claims 
by placing them in a separate class and confirming 
the plan over their objection by cramdown.   With its 
unsecured voting rights effectively eliminated, the 
electing creditor's ability to negotiate a satisfactory 
settlement of either its secured or unsecured claims 
would be seriously undercut. 
 
After finding that the debtor's other justifications for 
the classification scheme also lacked merit, FN9 the 
court held that the scheme was improper and that the 
bankruptcy and district courts should not have 
approved it. 
 
 


FN9. The court rejected the argument that 
the scheme was proper because it promoted 


“the Code's policy of facilitating 
reorganization” (id. at 140), as well as the 
contention that separate classification of 
trade creditors could be justified because of 
the need to preserve their good will.  Id. at 
140-41.   The court found that this latter 
argument “fail [ed] to distinguish between 
the classification of claims and the treatment 
of claims,” and the court noted that the plan 
treated the claims of the trade creditors the 
same as the claim of the insurance company.   
Id. at 141. 


 
Like Greystone, In re Bryson Properties, XVIII, 961 
F.2d 496 (4th Cir.), cert. denied, 506 U.S. 866, 113 
S.Ct. 191, 121 L.Ed.2d 134 (1992), involved a debtor 
that filed a Chapter 11 petition after receiving notice 
of the lender's intent to foreclose.   The plan placed 
this lender's unsecured deficiency claim for 
approximately $3.3 million in one class and other 
unsecured claims, which totalled less than $100,000, 
in two other classes.   The court noted that similar 
claims may not be classified separately for the sole 
purpose of obtaining approval by an impaired class 
and observed that “[w]here all unsecured claims 
receive the same treatment in terms of the Plan 
distribution, separate classification on the basis of 
natural and unnatural recourse claims is, at a 
minimum, highly suspect” and could not be sustained 
without some further justification.  Id. at 502.   
Concluding that the debtor had failed to offer any 
proper explanation for splitting up the unsecured 
claims, the court held that the classification scheme 
was “clearly for the purpose of manipulating voting 
and it may not stand.”  Id. 
 
Finally, in Matter of Lumber Exch. Bldg. Ltd. 
Partnership, 968 F.2d 647 (8th Cir.1992), a debtor 
obtained a $20 million nonrecourse loan from an 
insurance company secured by a mortgage on a 
building.   After the debtor defaulted and foreclosure 
was begun, the debtor filed a Chapter 11 petition and 
submitted a plan that classified the insurance 
company's unsecured deficiency claim of 
approximately $14 million separately from the claims 
of unsecured trade creditors, which totalled about 
$450,000.   The bankruptcy court granted the 
insurance company's request for relief from the 
automatic stay, holding, among other things, that the 
debtor “could not propose a confirmable 
reorganization plan without impermissibly 
classifying the creditors.”  Id. at 648.   In addition, 
the bankruptcy court subsequently dismissed the 
Chapter 11 case for lack of a confirmable case.  Id.  
The district court affirmed both the relief from the 
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automatic stay and the dismissal (id.), and the court 
of appeals also affirmed. 
 
Noting that similar claims may not be classified 
separately solely to obtain approval by an impaired 
class (id. at 649), the court of appeals rejected all of 
the debtor's proffered reasons for the classification.   
Among other things, FN10 the court held that *161 an 
unsecured deficiency claim may not be classified 
separately on the ground that it “arose by operation of 
law under 11 U.S.C. §  1111(b), whereas the trade 
creditors bargained for recourse debt....”  Id. at 649.  
“How the claims of the [insurance company] and the 
trade creditors achieved their status,” the court 
commented, “does not alter their current legal 
character and thus does not warrant separate 
classification.”  Id. FN11


 
 


FN10. In addition to the argument described 
in the text, the court rejected the contention 
that the classification scheme was needed to 
maintain good business relations with trade 
creditors and the argument that separate 
classification was necessary “in order to 
satisfy the fairness condition to cramdown.”  
968 F.2d at 649. 


 
FN11. Like these courts of appeals 
decisions, several recent district court and 
bankruptcy court decisions have found 
similar plans to be improper.   See, e.g., In 
re Briscoe Enterprises, Ltd., II, 138 B.R. 
795 (N.D.Tex.1992);  In re Boston Post Rd. 
Ltd. Partnership, 145 B.R. 745 
(Bankr.D.Conn.1992);  In re Willows 
Convalescent Ctrs. Ltd. Partnership, 151 
B.R. 220 (D.Minn.1991);  In re Cantonwood 
Assocs. Ltd. Partnership, 138 B.R. 648 
(Bankr.D.Mass.1992);  Piedmont Assocs. v. 
Cigna Property & Casualty Ins. Co., 132 
B.R. 75 (N.D.Ga.1991);  In re Valrico 
Square Ltd. Partnership, 113 B.R. 794 
(Bankr.S.D.Fla.1990);  In re Waterways 
Barge Partnership, 104 B.R. 776 
(Bankr.N.D.Miss.1989);  In re Ward, 89 
B.R. 998 (Bankr.S.D.Fla.1988);  In re 
Caldwell, 76 B.R. 643 
(Bankr.E.D.Tenn.1987).   But see In re 
Johnston, 140 B.R. 526 (Bankr. 9th 
Cir.1992);  In re Creekside Landing, Ltd., 
140 B.R. 713 (Bankr.M.D.Tenn.1992);  In 
re General Homes Corp., FGMC, 134 B.R. 
853 (Bankr.S.D.Tex.1991);  In re 11,111 
Inc., 117 B.R. 471 (Bankr.D.Minn.1990);  In 


re Mortgage Investment Co. of El Paso, 111 
B.R. 604 (Bankr.W.D.Tex.1990). 


 
 [2] C. In light of the general standards concerning 
classification schemes and the decisions of other 
courts of appeals in similar cases, we hold that the 
plan proposed in the present case had no reasonable 
prospect of confirmation and that Hancock's lift stay 
motion therefore should have been granted.   The 
debtor advances two justifications for its 
classification scheme, but we find merit in neither. 
 
The debtor argues that Hancock's unsecured claim 
against the debtor is different from the unsecured 
claim of trade creditors because Hancock, unlike the 
trade creditors, would not enjoy the right to proceed 
against the debtors' general partners under state law.   
This reliance on state law is curious since Hancock 
moved for relief from the automatic stay in order to 
pursue its state-law rights and the debtor opposed the 
motion in order to prevent Hancock from doing so.   
In any event, we cannot accept this justification of 
the classification scheme because it begs the relevant 
question:  why is this a reasonable scheme for 
measuring creditors' votes?   The debtor's 
explanation, based on the rights that Hancock would 
have under state law if freed from the strictures of the 
Bankruptcy Code, is entirely beside the point.   In 
addition, that explanation is essentially the same as 
those rejected by the Fifth and Eighth Circuits in the 
cases described above, and we agree with their 
analysis. 
 
The debtor also offers the following justification for 
its classification scheme.   The debtor asserts that 
holders of unsecured deficiency claims often have an 
interest in voting to defeat any plan so that they can 
obtain relief from the automatic stay and foreclose, 
whereas holders of other unsecured claims often have 
an interest in voting to accept reorganization because 
they may receive nothing if relief from the automatic 
stay is granted or the debtor is liquidated.   If the 
unsecured deficiency claim were placed in the same 
class as the other unsecured claims, the debtor 
maintains, the deficiency claim would “ ‘dilute’ ” and 
“ ‘dominate[ ] the vote of those truly acting in their 
interests as unsecured creditors.’ ”   Appellee's Br. at 
23, quoting In re Bjolmes Realty Trust, 134 B.R. 
1000, 1004 (Bankr.D.Mass.1991). 
 
While this argument relates to voting, we 
nevertheless find it unpersuasive.   The distinction 
between those who do and do not “truly act[ ] in their 
interests as unsecured creditors” finds no support in 
the Code and seems inconsistent with economic 
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reality.   Absent bad faith or illegality (see 11 U.S.C. 
§  1126(e) (1988)), the Code is not concerned with a 
claim holder's reason for voting one way or the other, 
and undoubtedly most claim holders vote in 
accordance with their overall economic interests as 
they see them.   Moreover, even if the concept of an 
unsecured creditor that truly acts in its interest as an 
unsecured creditor were meaningful, it is not 
apparent that trade creditors, who made up the bulk 
of the other unsecured creditors in this case, *162 
would fall within this concept any more than holders 
of unsecured deficiency claims.   Trade creditors are 
often thought to vote their unsecured claims in order 
to further their interests as potential future suppliers 
of goods and services to the debtor.   Thus, they 
could be said to be voting to further their interests as 
future contractors with the debtor rather than their 
interests as unsecured creditors. 


SUR PETITION FOR REHEARING  
 


Feb. 19, 1993. 
 
 
 
Present:  SLOVITER, Chief Judge, BECKER, 
STAPLETON, MANSMANN, GREENBERG, 
HUTCHINSON, SCIRICA, COWEN, NYGAARD, 
ALITO, ROTH, LEWIS, and ALDISERT, FN* Circuit 
Judges. 
 


FN* As to panel rehearing only. 
 
 
The petition for rehearing filed by appellee in the 
above-entitled case having been submitted to the 
judges who participated in the decision of this court 
and to all the other available circuit judges of the 
circuit in regular active service, and no judge who 
concurred in the decision having asked for rehearing, 
and a majority of the circuit judges of the circuit in 
regular active service not having voted for rehearing 
by the Court in banc, the petition for rehearing is 
denied. 


 
Finally, the debtor emphasizes that the question 
before the bankruptcy judge was not whether the plan 
should be confirmed but merely whether to grant 
Hancock's lift stay motion.   The debtor contends that 
it “was not required to present during Hancock's lift 
stay motion the evidence and proofs which are 
required under §  1129 for confirmation of a Plan.”   
Appellee's Br. at 5.  We agree that the debtor was not 
required to present such evidence, but the debtor was 
required to present its reasons for the classification 
scheme.   The debtor drew up the proposed plan;  it 
knew why it devised the classes that the plan 
contains;  therefore explaining those reasons to the 
bankruptcy court at the hearings on the lift stay 
should not have constituted a burden.   If the debtor 
had offered reasons that created a reasonable 
possibility of confirmation, we would hold that the 
lift stay motion was properly denied.   We find, 
however, that the explanations advanced by the 
debtor are invalid as a matter of law, and therefore no 
evidence that the debtor could offer at a confirmation 
hearing could cure their flaws.   Accordingly, since 
we see no reasonable possibility of confirmation, we 
hold that the lift stay order should have been granted. 
FN12


 
C.A.3 (N.J.),1993. 
John Hancock Mut. Life Ins. Co. v. Route 37 
Business Park Associates 
987 F.2d 154, 61 USLW 2497, 28 Collier 
Bankr.Cas.2d 440, Bankr. L. Rep.  P 75,104, 23 
Bankr.Ct.Dec. 1537 
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END OF DOCUMENT  


FN12. In light of this holding, we need not 
and do not consider whether the absolute 
priority rule would also bar confirmation. 


 
We will therefore reverse the order of the district 
court and remand this case for further proceedings 
consistent with our opinion. 
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United States Court of Appeals,Second Circuit. 
Abraham J. HIRSCHFELD and William M. Van 


Luvender, Plaintiffs-Appellees, 
v. 


The BOARD OF ELECTIONS IN the CITY OF 
NEW YORK and Kathleen M. Wagner, Jeannette 


Gadson, Vincent J. Cuttita, Maria Echaveste, 
Ferdinand C. Marchi, Alice Sachs, Anthony 


Sadowski, George M. Spanakos, Gertrude Strohm, 
Vincent J. Velella, as Commissioners of the Board of 
Elections in the City of New York, as Members of, 


and Constituting the Said Board of Elections, 
Defendants-Appellants. 
Docket No. 92-9190. 


 
Argued Oct. 30, 1992. 
Decided Oct. 30, 1992. 


Opinion Filed Jan. 21, 1993. 
 
The United States District Court, Southern District of 
New York, Whitman Knapp, J., 799 F.Supp. 394, 
directed that city board of elections place name of 
candidate on ballot for general election.   Six days 
before the general election, board moved for stay of 
order pending appeal and expedited appeal.   The 
Court of Appeals, Meskill, Chief Judge, held that:  
(1) board was not entitled to stay;  (2) double costs 
and $500 attorney fees would be imposed upon board 
by reason of its bad-faith conduct in litigation;  and 
(3) notice and hearing requirements were satisfied so 
as to permit imposition upon board of attorney fees. 
 
So ordered. 
 


West Headnotes 
 
[1] Federal Courts 170B 686 
 
170B Federal Courts 
     170BVIII Courts of Appeals 
          170BVIII(F) Effect of Transfer and 
Supersedeas or Stay 
               170Bk684 Supersedeas or Stay of 
Proceedings 
                    170Bk686 k. Other Particular Cases. 
Most Cited Cases
City board of elections was not entitled to stay of 
district court's order directing board to place 
candidate's name on ballot;  board's motion for stay 


was made in the first instance in the Court of Appeals 
and board misused judicial process by seeking stay 
six days before January election and after board had 
fostered candidate's expectation that district court's 
judgment would be final determination of matter by 
sending him letter confirming how his name would 
appear on ballot.  F.R.A.P.Rule 8(a), 28 U.S.C.A. 
 
[2] Federal Courts 170B 684.1 
 
170B Federal Courts 
     170BVIII Courts of Appeals 
          170BVIII(F) Effect of Transfer and 
Supersedeas or Stay 
               170Bk684 Supersedeas or Stay of 
Proceedings 
                    170Bk684.1 k. In General. Most Cited 
Cases
 (Formerly 170Bk684) 
When determining whether to stay actions of lower 
court, appellate court considers whether movant will 
suffer irreparable injury absent stay, whether party 
will suffer substantial injury if stay is issued, whether 
movant has demonstrated substantial possibility, 
although less than likelihood, of success on appeal, 
and public interests that may be affected. 
 
[3] Federal Courts 170B 686 
 
170B Federal Courts 
     170BVIII Courts of Appeals 
          170BVIII(F) Effect of Transfer and 
Supersedeas or Stay 
               170Bk684 Supersedeas or Stay of 
Proceedings 
                    170Bk686 k. Other Particular Cases. 
Most Cited Cases
Even if city board of elections had sought stay, 
pending appeal, of district court judgment in the first 
instance in the district court, stay of judgment 
directing board to place candidate's name on ballot 
would still not be granted;  alleged irreparable injury 
suffered by board was product of board's own delay 
in seeking stay six days before election, candidate 
would have been substantially injured by having his 
name removed from ballot, and public's interest in 
having candidate as additional choice on ballot 
clearly outweighed any interest board may have had 
in removing candidate's name days before election.  
F.R.A.P.Rule 8(a), 28 U.S.C.A. 
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[4] Federal Civil Procedure 170A 2842 
 
170A Federal Civil Procedure 
     170AXX Sanctions 
          170AXX(F) On Appeal 
               170Ak2837 Grounds 
                    170Ak2842 k. Bad Faith. Most Cited 
Cases
By reason of its bad-faith conduct in litigation, 
double costs and $500 attorney fees were imposed 
upon city board of elections which sought stay of 
district court's order directing board to place 
candidate's name on ballot;  board's actions in 
seeking stay in the first instance in the Court of 
Appeals and six days before general election and 
after board had fostered candidate's expectation that 
district court's judgment would be final determination 
of matter by sending him letters confirming how his 
name would appear on ballot were entirely without 
color and were clearly made for improper reasons.  
F.R.A.P.Rule 8(a), 28 U.S.C.A. 
 
[5] Federal Civil Procedure 170A 2737.1 
 
170A Federal Civil Procedure 
     170AXIX Fees and Costs 
          170Ak2737 Attorneys' Fees 
               170Ak2737.1 k. Result;  Prevailing Parties;  
“American Rule”. Most Cited Cases
 
 Federal Civil Procedure 170A 2737.3 
 
170A Federal Civil Procedure 
     170AXIX Fees and Costs 
          170Ak2737 Attorneys' Fees 
               170Ak2737.3 k. Bad Faith, Vexatiousness, 
Etc. Most Cited Cases
According to the “American Rule” in courts in the 
United States, prevailing litigant is ordinarily not 
entitled to collect reasonable attorney fees from loser;  
however, under courts' inherent power to supervise 
and control their own proceedings, exception to 
American Rule exists which permits courts to impose 
reasonable attorney fees against losing party when 
losing party has acted in bad faith, vexatiously, 
wantonly, or for oppressive reasons. 
 
[6] Federal Civil Procedure 170A 2737.3 
 
170A Federal Civil Procedure 
     170AXIX Fees and Costs 
          170Ak2737 Attorneys' Fees 
               170Ak2737.3 k. Bad Faith, Vexatiousness, 
Etc. Most Cited Cases


For purpose of imposing attorney fees against losing 
party, action is brought in bad faith when claim is 
entirely without color and has been asserted 
wantonly, for purposes of harassment or delay, or for 
other improper purposes and this standard applies to 
litigation in Court of Appeals as well as in district 
court. 
 
[7] Federal Civil Procedure 170A 2848 
 
170A Federal Civil Procedure 
     170AXX Sanctions 
          170AXX(F) On Appeal 
               170Ak2848 k. Proceedings. Most Cited 
Cases
Notice and hearing requirements for imposing 
attorney fees upon city board of elections as sanction 
for board's misuse of the judicial process in seeking 
stay, six days before election, of district court's order 
directing board to place candidate's name on ballot 
were satisfied;  in his responding papers, candidate 
put board on notice that attorney fees were being 
sought, circuit judge made clear at start of oral 
argument that sanctions would be imposed against 
board, questioning from bench was directed at why 
Rule of Appellate Procedure had been ignored and 
stay brought in first instance in the Court of Appeals 
and why stay was sought week before election and 
board offered no satisfactory reason for violation of 
rule or for delay in seeking stay.  F.R.A.P.Rule 8(a), 
28 U.S.C.A. 
 
 
*36 Paul Marks, Asst. Corp. Counsel, New York City 
(O. Peter Sherwood, Corp. Counsel, City of New 
York, of counsel), for appellants. 
Herbert Rubin, New York City (Herzfeld & Rubin, of 
counsel), for appellees. 
 
Before:  MESKILL, Chief Judge, WINTER, Circuit 
Judge, and RESTANI,  FN* Judge. 
 


FN* Honorable Jane A. Restani of the 
United States Court of International Trade, 
sitting by designation. 


 
MESKILL, Chief Judge: 
This case involves motions for a stay and for an 
expedited appeal of an order and judgment of the 
United States District Court for the Southern District 
of New York, Knapp, J., directing defendant-
appellant Board of Elections in the City of New York 
(Board of Elections) to deem valid the independent 
nominating petitions of plaintiff-appellee Abraham J. 
Hirschfeld, a candidate for the House of 
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Representatives of the United States Congress.   
Hirschfeld claimed in the district court that the Board 
of Elections, by invalidating his nominating petitions 
and refusing to put his name on the ballot, had 
violated his civil rights under 42 U.S.C. §  1983 and 
his rights to due process and equal protection under 
the First and Fourteenth Amendments to the United 
States Constitution.   William M. Van Luvender, who 
had signed Hirschfeld's nominating petition, similarly 
claimed a violation of his civil rights under 42 U.S.C. 
§  1983 and his rights to due process and equal 
protection under the First and *37 Fourteenth 
Amendments.   The district court granted Hirschfeld's 
requested relief on September 21, 1992, and 
judgment was entered on September 30, 1992.   On 
October 28, 1992, six days before election day, the 
Board of Elections filed its notice of appeal and 
motions for a stay of the order pending appeal and for 
an expedited appeal.   On October 30, 1992, we 
denied both motions by summary order and now 
sanction defendant-appellant Board of Elections for 
misuse of the judicial process. 
 
 


BACKGROUND  
 
On August 27, 1992, at approximately 11:40 p.m., 
Hirschfeld filed independent nominating petitions for 
his candidacy for United States Representative from 
the 14th Congressional District in the November 3, 
1992 General Election.   Before leaving the Board of 
Elections office, Hirschfeld asked the accepting clerk 
whether there were any further formalities expected 
of him, and he was told that there were none.   On 
August 28, 1992, the Board of Elections mailed 
Hirschfeld a notice informing him that the last day to 
accept or decline the nomination was August 31, 
1992.  New York Election Law §  6-144 requires that 
Boards of Elections notify a candidate by mail 
forthwith of the last day to decline a nomination.  
New York Election Law §  1-106(1) provides that a 
candidate's failure to file timely a nomination 
acceptance is a “fatal defect.”   On September 1, 
1992, Hirschfeld received the letter from the Board of 
Elections and on September 2, 1992, he filed an 
acceptance certificate. 
 
The Board of Elections immediately ruled that 
Hirschfeld's nominating petitions were invalid 
because of his failure to file timely an acceptance.   
On September 4, 1992, Hirschfeld commenced a suit 
in the United States District Court for the Southern 
District of New York against the Board of Elections 
claiming that his civil rights under 42 U.S.C. §  1983 
and his rights to due process and equal protection 


under the First and Fourteenth Amendments to the 
United States Constitution had been violated by the 
Board of Elections' invalidation of his petitions.   The 
Board of Elections moved on September 15, 1992 to 
dismiss the complaint for failure to state a claim upon 
which relief could be granted. 
 
On September 21, 1992, the district court denied the 
motion to dismiss, conducted an evidentiary hearing, 
and granted the relief sought in Hirschfeld's 
complaint, directing the Board of Elections to place 
Hirschfeld on the November 3, 1992 ballot.   The 
district court held that the application in this instance 
of the New York Election Law requirement of a 
certificate of acceptance for independent nominations 
for office was an unconstitutional burden on 
Hirschfeld's access to the ballot because he was not 
given an appropriate opportunity to file the certificate 
of acceptance.  Hirschfeld v. Board of Elections, 799 
F.Supp. 394, 395 (S.D.N.Y.1992).   Judgment was 
entered by the district court on September 30, 1992. 
 
For the next four weeks, Hirschfeld spent money and 
time moving forward with his campaign, and the 
Board of Elections corresponded by letter with 
Hirschfeld concerning such matters as the spelling of 
his name on the ballot, all as if the September 30, 
1992 judgment was to be the final disposition of the 
matter.   On October 8, 1992, Hirschfeld's attorneys 
mailed a letter to the Board of Elections granting 
them permission to shorten Hirschfeld's name if 
necessary to fit it on the ballot.   On October 9, 1992, 
Kathy King, general counsel to the Board of 
Elections, wrote back confirming the authorization to 
shorten Hirschfeld's name, stating: 
It is further acknowledged that, even though the 
Independent Nominating Petitions which placed Mr. 
Hirschfeld on the ballot were circulated under the 
name of “ABRAHAM J. HIRSCHFELD”, Mr. 
Hirschfeld's petitions and/or candidacy will not be 
invalidated in the event that the name ABE 
HIRSCHFELD is used because of the 
aforementioned reasons. 
 
On October 26, 1992, Hirschfeld's attorneys again 
corresponded with the Board of Elections, and in a 
letter dated October 27, 1992, the day before the 
Board of Elections filed its notice of appeal, King 
assured Hirschfeld's attorneys that “[t]he name of *38 
your client, Abraham J. Hirschfeld, will appear as 
‘ABRAHAM J. HIRSCHFELD’ on the ballot for the 
General Election to be held on November 3, 1992, for 
the office of Representative in Congress from the 
14th Congressional District.” 
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On October 28, 1992, five weeks after the district 
court rendered its decision, nearly a month after the 
district court entered judgment and six days before 
the General Election, the Board of Elections filed a 
notice of appeal and a notice of motion seeking a stay 
of the order pending appeal and an expedited appeal. 
 
Responding papers were received by us on October 
29, 1992, and on October 30, 1992 we heard oral 
argument on the motions for stay and expedited 
appeal.   After hearing from counsel for the Board of 
Elections, we denied the motions by summary order 
informing the parties that a published opinion would 
follow. 
 
 


DISCUSSION  
 


I  
 
 
 [1] Rule 8(a) of the Federal Rules of Appellate 
Procedure specifies that an application for a stay of a 
judgment or order must generally be made first to the 
district court: 
Application for a stay of the judgment or order of a 
district court pending appeal ... must ordinarily be 
made in the first instance in the district court.   A 
motion for such relief may be made to the court of 
appeals or to a judge thereof, but the motion shall 
show that application to the district court for the 
relief sought is not practicable, or that the district 
court has denied an application, or has failed to 
afford the relief which the applicant requested, with 
the reasons given by the district court for its action. 
 
Fed.R.App.P. 8(a).   The Board of Elections' motion 
papers give no explanation why the instant motion 
for a stay pending appeal was made in the first 
instance to this Court.   No showing of 
impracticability of bringing such a motion in the 
district court was offered in briefs or oral argument.   
The Board of Elections has clearly made no effort to 
follow proper appellate procedure in their motion for 
a stay. 
 
In addition to disregarding Rule 8, the Board of 
Elections waited until the Wednesday before the 
Tuesday of the General Election to file a notice of 
appeal, after having allowed the judgment below to 
stand for four weeks.   This move was misleading at 
best.   For a month the Board of Elections fostered 
Hirschfeld's expectation that the judgment would be 
the final determination of the matter by sending him 
letters confirming how his name would appear on the 


ballot, during which time Hirschfeld continued 
putting time and money into his campaign.   At the 
time of the Board of Elections' motions, voting 
machines carrying Hirschfeld's name were being 
delivered or had already been delivered to the 
respective polling places, and absentee ballots had 
already been printed and distributed. 
 
The Board of Elections' timing of the appeal and 
motion for a stay suggests that the Board was more 
interested in a delay that would keep Hirschfeld off 
the November 3 ballot than in a determination of the 
correctness of Judge Knapp's decision. FN1  We 
received motion papers on Wednesday, October 28, 
received responding papers the next day, and heard 
argument on Friday, October 30.   The General 
Election was two business days later.   This is a 
misuse of the judicial process.   Given the Board of 
Elections' willful disregard of Rule 8, the intervening 
communications of the parties and the misuse of the 
judicial process, the instant motions were denied 
without even examining this Court's standard for the 
granting of a stay.   In the interest of completeness 
we will show why the Board of Elections was not 
entitled to a stay even if it had complied with Rule 8. 
 
 


FN1. At oral argument, the Board of 
Elections offered no explanation for its 
delay in filing the notice of appeal except 
that it was examining the merits of the 
appeal up until the time of filing.   The 
Board of Elections adamantly states in its 
motion papers and oral argument, however, 
that precedent exists which is directly on 
point and which “clearly” establishes the 
merits of the appeal. 


 
*39  [2] [3] In this Circuit, four factors are considered 
before staying the actions of a lower court:  (1) 
whether the movant will suffer irreparable injury 
absent a stay, (2) whether a party will suffer 
substantial injury if a stay is issued, (3) whether the 
movant has demonstrated “ ‘a substantial possibility, 
although less than a likelihood, of success' ” on 
appeal, and (4) the public interests that may be 
affected.  Dubose v. Pierce, 761 F.2d 913, 920 (2d 
Cir.1985) (citing Coleman v. Paccar, Inc., 424 U.S. 
1301, 1305, 96 S.Ct. 845, 848, 47 L.Ed.2d 67 
(Rehnquist, Circuit Justice, 1976), and quoting Hayes 
v. City Univ. of New York, 503 F.Supp. 946, 963 
(S.D.N.Y.1980), aff'd on other grounds sub nom. 
Hayes v. Human Resources Admin., 648 F.2d 110 (2d 
Cir.1981)), vacated on other grounds, 487 U.S. 1229, 
108 S.Ct. 2890, 101 L.Ed.2d 924 (1988);  see also 
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Hilton v. Braunskill, 481 U.S. 770, 776, 107 S.Ct. 
2113, 2119, 95 L.Ed.2d 724 (1987).   Even if the 
Board of Elections had complied with Rule 8, a 
consideration of these factors clearly would weigh 
against the granting of the requested stay. 
 
In Nassau Boulevard Shell Serv. Station v. Shell Oil 
Co., 869 F.2d 23 (2d Cir.1989), we made clear, in the 
context of a franchisor/franchisee dispute, that we 
would not generally entertain willfully delayed 
eleventh hour motions for preliminary relief.  
“[P]reliminary relief should ordinarily not be granted 
in franchise disputes where the franchisee, having 
knowledge for weeks or months of the franchisor's 
intention to terminate, waits until the very eve of 
termination to seek such relief.”  Id. at 23.   In 
Nassau Boulevard Shell the irreparable injury to the 
moving party which, in the absence of preliminary 
relief, would result, would be caused in large part by 
the moving party's own delay in bringing the action.   
In the case before us, the claimed irreparable injury 
to the Board of Elections if the stay was not granted 
was that Hirschfeld's name would appear on the 
November 3 ballot contrary to the decision of that 
Board. FN2  The reason such alleged injury would be 
irreparable is the unlikelihood that there would be 
enough time for the appeal to be heard and decided 
before the General Election.   Consequently, a 
decision on the motion for a stay would be the final 
decision of this Court before the underlying issue in 
dispute became moot.   Thus the irreparability is a 
product of the moving party's own delay.  “This is a 
delaying tactic that is inequitable to the [other party] 
and to the courts as well.”  Id. at 24;  see also McNeil 
v. Springfield Park Dist., 656 F.Supp. 1200 
(C.D.Ill.1987) (Motion for preliminary injunction 
seeking to enjoin Springfield Park District elections 
denied due to inexcusable delay.   Original action 
was filed on January 20, 1987, however plaintiffs did 
not seek to enjoin the April 7, 1987 elections until 
March 9, 1987.).   The Board of Elections' 
inexcusable delay in filing the motions here at issue 
severely undermines the Board's argument that absent 
a stay irreparable harm would result. 
 
 


FN2. At oral argument, counsel for the 
Board of Elections stated that the Board of 
Elections would not itself be irreparably 
harmed but that “the Board's interests in a 
proper election” would be harmed. 


 
Had we issued the stay, the Board of Elections would 
have removed Hirschfeld's name from the ballots not 
already distributed and from the voting machines.   


Hirschfeld's name thus would not have appeared on 
all ballots, even though the validity of his candidacy 
almost certainly would have remained unresolved on 
election day.   Given that Hirschfeld had a district 
court decision in his favor, he obviously would have 
been substantially injured by having his name 
removed from the ballot in advance of resolution of 
the appeal.   Likewise, the public's interest in having 
Hirschfeld as an additional choice on the ballot 
clearly outweighed any interest the Board of 
Elections may have had in removing Hirschfeld's 
name two business days before the General Election. 
 
Because we denied the motions for a stay pending 
appeal and for an expedited appeal on grounds of 
misuse of the judicial process including willful 
disregard of Rule 8 of the Federal Rules of Appellate 
Procedure, we did not have to consider whether *40 
this Court's standard for staying the actions of a lower 
court had been met.   Nevertheless, it is clear that we 
could have denied the stay for failure to meet our 
standard, even without having considered the 
probability of success on the merits. 
 
 


II  
 
 [4] We impose double costs and $500 attorney's fees 
on the Board of Elections by reason of its bad faith 
conduct in this litigation. 
 
 [5] [6] According to the “American Rule” in courts 
in the United States “the prevailing litigant is 
ordinarily not entitled to collect a reasonable 
attorneys' fee from the loser.”  Alyeska Pipeline Serv. 
Co. v. Wilderness Soc'y, 421 U.S. 240, 247, 95 S.Ct. 
1612, 1616, 44 L.Ed.2d 141 (1975).   Under the 
courts' inherent power to supervise and control their 
own proceedings, however, an exception to the 
American Rule exists which permits courts to impose 
reasonable attorney's fees against a losing party 
“when the losing party has ‘acted in bad faith, 
vexatiously, wantonly, or for oppressive reasons.’ ”   
Oliveri v. Thompson, 803 F.2d 1265, 1272 (2d 
Cir.1986) (quoting F.D. Rich Co. v. United States ex 
rel. Indus. Lumber Co., 417 U.S. 116, 129, 94 S.Ct. 
2157, 2165, 40 L.Ed.2d 703 (1974)), cert. denied sub 
nom. County of Suffolk v. Graseck, 480 U.S. 918, 107 
S.Ct. 1373, 94 L.Ed.2d 689 (1987).  “An inherent 
power award may be imposed either for commencing 
or for continuing an action in bad faith, vexatiously, 
wantonly, or for oppressive reasons.  ‘ “[B]ad faith” 
may be found, not only in the actions that led to the 
lawsuit, but also in the conduct of the litigation.’ ”  
Oliveri, 803 F.2d at 1272 (quoting Hall v. Cole, 412 
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U.S. 1, 15, 93 S.Ct. 1943, 1951, 36 L.Ed.2d 702 
(1973)).   Under the law of this Circuit, “[a]n action 
is brought in bad faith when the claim is entirely 
without color and has been asserted wantonly, for 
purposes of harassment or delay, or for other 
improper reasons.”  Browning Debenture Holders' 
Comm. v. DASA Corp., 560 F.2d 1078, 1088 (2d 
Cir.1977).   This standard applies to litigation in the 
court of appeals as well as in the district court.   In re 
Cosmopolitan Aviation Corp., 763 F.2d 507, 517 (2d 
Cir.) (“[W]here a losing litigant has acted vexatiously 
or in bad faith, it is within [this Court's] inherent 
powers to award attorneys' fees.”), cert. denied sub 
nom. Rothman v. New York State Department of 
Transportation, 474 U.S. 1032, 106 S.Ct. 593, 88 
L.Ed.2d 573 (1985). 
 
The Board of Elections filed its motion for a stay 
pending appeal in complete disregard for Rule 8 of 
the Federal Rules of Appellate Procedure.   The 
Board of Elections timed the eleventh hour notice of 
appeal and motion for a stay so that, if we had 
granted the stay, Hirschfeld's name would have been 
off the ballot and the timing of the appeal, even if 
expedited, would not allow enough time to restore his 
name to the ballot if we affirmed the district court 
decision.   Additionally, the Board of Elections' claim 
of irreparable injury was meritless because any injury 
in the absence of the stay would be self-inflicted.   
For these reasons, the motion for a stay was “entirely 
without color” and was clearly made for “improper 
reasons,” thus meeting the Browning Debenture 
Holders' “bad faith” test. 
 
 [7] The United States Supreme Court has cautioned 
that “[l]ike other sanctions, attorney's fees certainly 
should not be assessed lightly or without fair notice 
and an opportunity for a hearing on the record.”  
Roadway Express, Inc. v. Piper, 447 U.S. 752, 767, 
100 S.Ct. 2455, 2464, 65 L.Ed.2d 488 (1980).   In his 
responding papers, Hirschfeld put the Board of 
Elections on clear notice that attorney's fees were 
being sought:  “The motion should be denied, and 
costs, including attorneys' fees, should be assessed 
against defendants in light of the failure to comply 
with Rule 8 of the Federal Rules of Appellate 
Procedure and in light of the absence of any excuse 
for the delay in seeking the relief herein.”   Judge 
Winter made clear at the start of oral argument that 
sanctions would be imposed against the Board of 
Elections.   Questioning from the bench was 
primarily directed at ascertaining who was 
responsible for bringing the motions, why Rule 8 had 
been ignored and why the motions were brought *41 
a week before the General Election.   No satisfactory 


reason was offered for the violation of Rule 8 or for 
the delay in filing the motions.   Counsel for the 
Board of Elections, in response to a direct question, 
conceded that he had been “ordered” by the Board to 
seek the stay.   At the conclusion of oral argument, 
counsel for the Board of Elections was asked if he 
had anything else to add, to which he responded in 
the negative.   Thus, the notice and hearing 
requirement of Roadway Express has been satisfied. 
 
 


CONCLUSION  
 
We impose double costs and attorney's fees of $500 
on defendant-appellant Board of Elections.   Given 
that the Board of Elections' appellate counsel was 
instructed by the Board to bring these motions, the 
sanctions should be paid by the client, the Board of 
Elections. 
 
C.A.2 (N.Y.),1993. 
Hirschfeld v. Board of Elections in City of New York 
984 F.2d 35, 24 Fed.R.Serv.3d 1139 
 
END OF DOCUMENT 
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Briefs and Other Related Documents
 


United States District Court,E.D. New York. 
In re Andrew HOLTMEYER, Debtor. 


FFG-NJ Vehicle Funding Corporation, f/k/a Tilden 
Commercial Alliance, Inc., Plaintiff-Respondent, 


v. 
Andrew Holtmeyer, Debtor. 


No. CV 99-534-ADS. 
 


Feb. 8, 1999. 
 
Money judgment was entered, pursuant to stipulated 
settlement of creditor's nondischargeability claims, 
upon alleged failure by Chapter 7 debtor to make 
payments required under settlement agreement, by 
the United States Bankruptcy Court for the Eastern 
District of New York, Stan Bernstein, J., and debtor 
appealed.   On debtor's motion for stay pending 
appeal, the District Court, Spatt, J., held that 
judgment would not be stayed pending resolution of 
debtor's appeal. 
 
Motion denied. 
 


West Headnotes 
 
[1] Bankruptcy 51 3776.5(2) 
 
51 Bankruptcy 
     51XIX Review 
          51XIX(B) Review of Bankruptcy Court 
               51k3776 Effect of Transfer 
                    51k3776.5 Supersedeas or Stay 
                         51k3776.5(2) k. Right;  Grant or 
Denial;  Discretion. Most Cited Cases
Money judgment that was entered by bankruptcy 
court, pursuant to stipulated settlement of creditor's 
nondischargeability claims, upon Chapter 7 debtor's 
failure to make payments required under settlement 
agreement, would not be stayed pending resolution of 
debtor's appeal, where judgment was plainly 
authorized under any common sense reading of 
settlement, and debtor failed to demonstrate any 
probability of success on merits or to show that his 
alleged injury, if any, as result of entry of this money 
judgment was not capable of being fully redressed by 
money damages.  Fed.Rules Bankr.Proc.Rules 7062, 
8005, 11 U.S.C.A. 
 


[2] Bankruptcy 51 3776.5(2) 
 
51 Bankruptcy 
     51XIX Review 
          51XIX(B) Review of Bankruptcy Court 
               51k3776 Effect of Transfer 
                    51k3776.5 Supersedeas or Stay 
                         51k3776.5(2) k. Right;  Grant or 
Denial;  Discretion. Most Cited Cases
In deciding whether to grant motion for stay pending 
appeal of bankruptcy court's judgment, courts 
generally consider four factors:  (1) irreparable harm 
to movant if stay is denied;  (2) likelihood that 
movant will succeed on merits of appeal, or whether 
there is serious question going to merits and a tipping 
of the equities in favor of movant;  (3) whether there 
will be substantial harm to other parties if stay is 
granted;  and (4) harm to the public interest.  
Fed.Rules Bankr.Proc.Rule 8005, 11 U.S.C.A. 
 
[3] Bankruptcy 51 3776.5(2) 
 
51 Bankruptcy 
     51XIX Review 
          51XIX(B) Review of Bankruptcy Court 
               51k3776 Effect of Transfer 
                    51k3776.5 Supersedeas or Stay 
                         51k3776.5(2) k. Right;  Grant or 
Denial;  Discretion. Most Cited Cases
Most important factor, in deciding whether to grant 
motion for stay pending appeal of bankruptcy court's 
judgment, is whether movant has demonstrated a 
likelihood of success on merits or a serious question 
going to the merits and a tipping of the equities in 
favor of movant.  Fed.Rules Bankr.Proc.Rule 8005, 
11 U.S.C.A. 
 
 
*580 Law Offices of Kenneth B. Schwartz, Garden 
City, NY, by Stephen Richter, of counsel, for the 
debtor-defendant-appellant Andrew Holtmeyer. 
Helfand & Helfand, New York City, by Neal W. 
Cohen, of counsel, for the plaintiff-respondent FFG-
NJ Vehicle Funding Corp. formerly known as Tilden 
Commercial Alliance, now known as Sovereign 
Bank. 
 


MEMORANDUM OF DECISION AND ORDER 
 
SPATT, District Judge. 
Presently before the Court is the motion of the debtor 


©  2006 Thomson/West. No Claim to Orig. U.S. Govt. Works. 
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and defendant-appellant, Andrew Holtmeyer (the 
“Debtor” or “Holtmeyer” or “Appellant”), for an 
Order staying enforcement of the Judgment signed by 
United States Bankruptcy Judge Stan Bernstein, on 
December 24, 1998 and entered on December 28, 
1998, against the Debtor in the sum of $66,166.18 
plus statutory interest at the rate of 9%. 
 
 


I. BACKGROUND 
 
The following factual allegations are derived from 
the parties' respective affidavits, and except where 
indicated otherwise are not in dispute. 
 
 


A. The Underlying Dispute Between Holtmeyer 
and Sovereign 


 
On August 26, 1994, Holtmeyer entered into a 
written lease for a 1993 Mercedes Benz 300 SE with 
an unidentified entity which subsequently assigned 
the lease to the plaintiff-respondent, FFG-NJ Vehicle 
Funding Corp. f/k/a Tilden Commercial Alliance, 
now known as Sovereign Bank (“Sovereign”).   
Under the lease, Holtmeyer was obligated to pay the 
sum of $42,918.00 in consecutive monthly 
installments of $933.00 over a period of 48 months.   
The Lease also contained a $34,150.00 purchase 
option. 
 
Apparently, Holtmeyer stopped making payments on 
the car on or about April 24, 1994, after making eight 
monthly installments of $933.00.   Several months 
later, the car allegedly was involved in an accident 
which resulted in substantial damage.   Based on 
Holtmeyer's representations, Sovereign *581 
executed an instrument payable to him and to a car 
repair shop in the amount of $18,089.06 for purposes 
of having repairs performed.   According to 
Sovereign, the auto body shop negotiated the 
instrument “to the order of” Holtmeyer without 
repairing the car. 
 
 


B. The Bankruptcy Petition 
 
On or about June 19, 1997, Holtmeyer filed a 
voluntary petition under Chapter 7 of Title 11 of the 
United States Code, 11 U.S.C. § §  101, et seq.   Due 
to the underlying dispute, Sovereign commenced an 
adversary proceeding against Holtmeyer for the 
purpose of obtaining a declaration of 
nondischargeability of the alleged debt pursuant to 11 
U.S.C. § §  523 and 727. 


 
Holtmeyer was discharged on December 30, 1997. 
 
 


C. The Stipulation of Settlement 
 
In or about December 1997, the parties agreed to 
settle the adversary proceeding pursuant to the terms 
and conditions of a Stipulation of Settlement, which 
Judge Bernstein “so ordered” on December 29, 1997. 
 
Under the Stipulation, Holtmeyer acknowledged 
Sovereign's filed proof of claim in the amount of 
$68,112.74 (Stipulation, ¶  1).   Holtmeyer was to 
make a series of payments to Sovereign over a five-
year period (Stipulation, ¶  2).   The Stipulation also 
provided: 
“In the event the Debtor fails to make any payment 
after fifteen (15) days written notice of default to the 
Debtor by regular mail and the Debtor's attorney by 
overnight mail at the address and numbers set forth 
below, Sovereign shall have the right to enter a 
judgment in this Court (1) declaring Sovereign's 
entire claim to be nondischargeable less any 
payments made by the Debtor and (2) vacating the 
automatic stay pursuant to Section 362(d) of the 
Bankruptcy Code for the purpose of permitting 
Sovereign to docket its judgment with the clerk of 
any other court, and to permit Sovereign to take all 
steps as may be necessary or appropriate to enforce 
its rights.” 
 
(Stipulation, ¶  2). 
 
According to Sovereign, Holtmeyer failed to make 
payment of the installment due for the month of 
September 1, 1998.   Accordingly, on October 28, 
1998, Sovereign's counsel served Holtmeyer's 
counsel and Holtmeyer personally with a notice of 
default in accordance with the terms of the 
Stipulation.   Neither Holtmeyer nor his attorneys 
responded to the default notice. 
 
Consequently, on December 22, 1998, Sovereign's 
counsel filed a proposed judgment with Judge 
Bernstein and served a copy on Holtmeyer's counsel.   
The proposed judgment was in the amount of 
$66,166.18, representing the amount of Sovereign's 
proof of claim ($68,112.74), less eight payments 
made in the amount of $243.32, plus interest at the 
9% statutory rate.   Judge Bernstein “so ordered” the 
judgment on December 24, 1998, and entered it on 
December 28, 1998. 
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D. Holtmeyer's Effort to Obtain a Stay in 
Bankruptcy Court 


 
Debtor's counsel states that he attempted to obtain a 
stay of enforcement from the Bankruptcy Court, as 
Bankruptcy Rule 8005 requires, and that the 
Bankruptcy Court declined to consider the motion.   
Specifically, counsel asserts that Judge Bernstein's 
law clerk informed counsel via telephone, on or about 
January 11, 1999, “that the Bankruptcy Court would 
not entertain an Order to Show Cause because the 
Court lacked jurisdiction, given the Notice of Appeal 
to this Court.”  (Richter Aff. In Further Support, ¶  3).   
While the Court doubts that an informal denial by a 
judge's law clerk over the telephone constitutes 
sufficient effort to obtain a stay, the Court will 
assume, without deciding, that appellant has cleared 
this hurdle. 
 
 
E. Holtmeyer's Motion for a Stay Pending Appeal 
 
As noted at the outset, Holtmeyer moves for a stay of 
the Bankruptcy Court's Order pending appeal to this 
Court.   In this regard, Holtmeyer asserts that he is 
likely to prevail on appeal because the parties' 
“Stipulation *582 sets forth at paragraph ‘2,’ that 
upon a default under the Stipulation, [Sovereign's] 
sole remedy was a judgment of nondischargeability 
only, not a money judgment.”  (Richter Aff., ¶  8) 
(emphasis supplied in original).   Thus, Holtmeyer 
asserts, the Judgment was “contrary to the 
Stipulation's literal words” in that it “allows for a 
money judgment rather than a judgment of 
nondischargeability.”  (Richter Aff., ¶  9). 
 
 


II. DISCUSSION 
 


A. Stay Pending Appeal:  The Standard 
 
 
 [1] Bankruptcy Rule 7062 provides that Fed.R.Civ.P. 
62 applies to all adversary proceedings.  Rule 62(d), 
in turn, provides for an automatic stay upon the 
posting of a supersedeas bond.   In addition, 
Fed.R.Bankr.P. 8005 provides for the issuance of a 
stay pending appeal as follows: 
A motion for a stay of the judgment, order, or decree 
of a bankruptcy judge, ... or for other relief pending 
appeal must ordinarily be presented to the bankruptcy 
judge in the first instance....   A motion for such relief 
... may be made to the district court ... [and] the 
motion shall show why the relief, modification, or 
termination was not obtained from the bankruptcy 


judge.   The district court ... may condition the relief 
it grants under this rule on the filing of a bond or 
other appropriate security with the bankruptcy court. 
 
 
 [2] When considering a motion for a stay under Rule 
8005, courts generally consider the following four 
factors:  (1) the irreparable harm to the movant if the 
stay is denied;  (2) the likelihood that the party 
seeking the stay will succeed on the merits of the 
appeal or a serious question going to the merits and a 
tipping of the equities in favor of the movant;  (3) 
whether there will be substantial harm to other parties 
if the stay is granted;  and (4) the harm to the public 
interest.  In re Slater, 200 B.R. 491, 495 
(E.D.N.Y.1996) (Spatt, J.) (citing In re Sphere 
Holding Corp., 162 B.R. 639, 642 [E.D.N.Y.1994];  
In re Issa Corp., 142 B.R. 75, 77 
[Bankr.S.D.N.Y.1992];  In re Myerson & Kuhn, 121 
B.R. 145, 153 [Bankr.S.D.N.Y.1990];  In re Charles 
& Lillian Brown's Hotel, Inc., 93 B.R. 49, 53 
[Bankr.S.D.N.Y.1988];  In re Cretella, 47 B.R. 382, 
383 [E.D.N.Y.1984] ). 
 
 [3] “The case law suggests that all four criteria must 
be satisfied for a stay to be issued.”  Id. at 495 (citing 
Issa Corp., 142 B.R. at 77;  Charles & Lillian 
Brown's Hotel, 93 B.R. at 53-54).   The cases also 
emphasize that the single most important factor is 
likelihood of success on the merits or a serious 
question going to the merits and a tipping of the 
equities in favor of the movant.   See, e.g., In re 1567 
Broadway Ownership Associates, 202 B.R. 549, 552 
(S.D.N.Y.1996) (“a strong likelihood of success on 
the merits of the appeal”);  In re Slater, 200 B.R. at 
495 (E.D.N.Y.1996) (“the likelihood that the party 
seeking the stay will succeed on the merits of the 
appeal or a serious question going to the merits and a 
tipping of the equities in favor of the movant”);  In re 
Crosswinds Associates, No. 96 CIV 4572(BSJ), 1996 
WL 350695, at *1 (S.D.N.Y. June 25, 1996);  Green 
Point Bank v. Treston, 188 B.R. 9, 11 
(S.D.N.Y.1995);  Lutin v. Advanced Mining Systems, 
Inc. (In re Advanced Mining Systems, Inc.), 173 B.R. 
467, 468 (S.D.N.Y.1994). 
 
 


B. Likelihood of Success on the Merits 
 
In the Court's view, Holtmeyer's motion for a stay is 
doomed by his failure to demonstrate a likelihood of 
success on the merits or even a serious question 
going to the merits.   For this reason, there is no need 
to address the three remaining issues of irreparable 
harm to the movant, substantial harm to other parties 
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if the stay is granted, and the harm to the public 
interest. 
 
The plain, common-sense and only reasonable 
reading of the Stipulation is that it permitted 
Sovereign to do precisely what it did here:  obtain a 
money judgment in Bankruptcy Court in the event 
Holtmeyer defaulted.   Sovereign properly obtained 
such a judgment in Bankruptcy Court, on ample 
notice to Holtmeyer.   This bizarre theory of 
Holtmeyer's that Sovereign's “sole remedy was a 
judgment of nondischargeability only, not a money 
judgment” (Richter Aff., ¶  8) is the result of 
convoluted conceptual contortions.   This lopsided 
and subjective view of the Stipulation defies the clear 
terms of the Stipulation.   For that matter, it defies 
reality.*583    In the Court's view, there is no “serious 
question going to the merits,” much less a “likelihood 
of success on the merits.” 
 
 


C. Irreparable Harm 
 
Even if there were some merit to Holtmeyer's 
argument, the Court nevertheless would decline to 
issue a stay because there has been no showing of 
irreparable harm.   The Court observes that the 
underlying dispute relates to the alleged impropriety 
of the Bankruptcy Court entering a money judgment 
in Sovereign's favor.   Holtmeyer has failed to 
demonstrate that his alleged injury, if any, is “not 
capable of being fully remedied by money damages.”   
National Association for Advancement of Colored 
People, Inc. (NAACP) v. Town of East Haven, 70 
F.3d 219, 224 (2d Cir.1995) (citing Tucker Anthony 
Realty Corp. v. Schlesinger, 888 F.2d 969, 975 [2d 
Cir.1989] );  cf. Weinberger v. Romero-Barcelo, 456 
U.S. 305, 312, 102 S.Ct. 1798, 72 L.Ed.2d 91 (1982) 
(“The Court has repeatedly held that the basis for 
injunctive relief in the federal courts has always been 
irreparable injury and the inadequacy of legal 
remedies”). 
 
For the foregoing reasons, the appellant's motion for 
a stay pending appeal is denied. 
 
 


III. CONCLUSION 
 
After reviewing the parties' submissions and hearing 
oral argument, it is hereby 
 
ORDERED, that the Court DENIES the motion of 
the debtor-defendant-appellant, Andrew Holtmeyer, 
for an Order staying enforcement of the Judgment 


signed by United States Magistrate Judge Stan 
Bernstein, on December 24, 1998 and entered on 
December 28, 1998. 
 
SO ORDERED. 
 
E.D.N.Y.,1999. 
In re Holtmeyer 
229 B.R. 579 
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United States Court of Appeals,Fifth Circuit. 
In the Matter of Walter HOWARD and Verlean 


Howard, Debtors. 
SUN FINANCE COMPANY, INC., Appellant, 


v. 
Walter HOWARD and Verlean Howard, Appellees. 


No. 91-3595. 
 


Sept. 8, 1992. 
 
Secured creditor moved for relief from stay in order 
to foreclose.   The Bankruptcy Court denied relief, 
and appeal was taken.   The United States District 
Court for the Eastern District of Louisiana, Peter 
Beer, J., affirmed, and further appeal was taken.   The 
Court of Appeals, Patrick E. Higginbotham, Circuit 
Judge, held that confirmed Chapter 13 plan which 
purports to reduce or eliminate claim of secured 
creditor who failed to object before confirmation is 
res judicata as to that creditor only if debtor has filed 
objection to creditor's claim. 
 
Reversed and remanded. 
 


West Headnotes 
 
[1] Bankruptcy 51 2021.1 
 
51 Bankruptcy 
     51I In General 
          51I(B) Constitutional and Statutory Provisions 
               51k2021 Construction and Operation 
                    51k2021.1 k. In General. Most Cited 
Cases
 (Formerly 51k2021) 
Provisions of Bankruptcy Code cannot be read in 
isolation but should be interpreted in light of 
remainder of statutory scheme. 
 
[2] Courts 106 89 
 
106 Courts 
     106II Establishment, Organization, and Procedure 
          106II(G) Rules of Decision 
               106k88 Previous Decisions as Controlling 
or as Precedents 
                    106k89 k. In General. Most Cited Cases
To extent that court's prior cases are in conflict, it is 
bound to follow earlier decision on subject. 


 
[3] Bankruptcy 51 3715(10) 
 
51 Bankruptcy 
     51XVIII Individual Debt Adjustment 
          51k3704 Plan 
               51k3715 Acceptance and Confirmation 
                    51k3715(9) Effect 
                         51k3715(10) k. Conclusiveness;  Res 
Judicata;  Collateral Estoppel. Most Cited Cases
 
 Bankruptcy 51 3715(12) 
 
51 Bankruptcy 
     51XVIII Individual Debt Adjustment 
          51k3704 Plan 
               51k3715 Acceptance and Confirmation 
                    51k3715(9) Effect 
                         51k3715(12) k. Liens and 
Encumbrances;  Secured Creditors. Most Cited Cases
Confirmed Chapter 13 plan which purports to reduce 
or eliminate claim of secured creditor who failed to 
object before confirmation is res judicata as to that 
creditor only if debtor has filed objection to creditor's 
claim;  if no objection is filed to secured claim, 
creditor is entitled to rely upon its lien and not 
participate in bankruptcy proceeding.  Bankr.Code, 
11 U.S.C.A. §  1327(a). 
 
 
*639 Stephen G. Sklamba, Metairie, La., for Sun 
Finance Co., Inc. 
Mark Samuel Goldstein, Howard, Laudumiey & 
Mann, New Orleans, La., for appellees. 
 
Appeals from the United States District Court for the 
Eastern District of Louisiana. 
 
Before HIGGINBOTHAM and DUHÉ, Circuit 
Judges and HUNTER, FN* District Judge. 
 


FN* Senior District Judge of the Western 
District of Louisiana, sitting by designation. 


 
 
PATRICK E. HIGGINBOTHAM, Circuit Judge: 
We deal in this case with the effect of a confirmed 
reorganization plan under Chapter 13 of the 
Bankruptcy Code on a secured creditor who fails to 
object to the plan before confirmation.   We conclude 
that a Chapter 13 plan which purports to reduce or 
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eliminate a creditor's secured claim is res judicata as 
to that creditor only if the debtor has filed an 
objection to the creditor's claim.   If no objection is 
filed to a secured claim, the creditor is entitled to rely 
upon its lien and not participate in the bankruptcy 
proceedings.   Accordingly, we *640 reverse the 
judgment of the district court and remand for further 
proceedings consistent with this opinion. 
 
 


I.  
 
The facts in this case are undisputed.   Sun Finance 
Company, Inc. held a secured mortgage in the 
amount of $4,590.47 on two New Orleans properties 
owned by the Howards.   On May 21, 1990, the 
Howards filed a Chapter 13 bankruptcy petition and 
plan.   The plan described the Sun Finance claim as 
disputed.   The Howards listed as an asset an action 
against Sun for unfair and deceptive trade practices.   
The plan provided that Sun would be paid $500 of its 
secured debt in full compromise of the Howards' 
claimed action against Sun and Sun's lien would be 
lifted. 
 
Sun was listed as a secured creditor in the Howards' 
bankruptcy and received notice of the filing of the 
petition, the creditors' meeting, and the plan 
confirmation hearing.   The notice of the creditors' 
meeting and the confirmation hearing contained the 
following summary of the plan:  “The plan proposes 
payments of $64.00 monthly to the Trustee with 
unsecured claims to be paid 100.00% over 
approximately 36 months.”   At no time did Sun 
receive a copy of the plan itself or actual notice that 
its claim had been compromised to $500.   Sun filed a 
proof of claim before the confirmation hearing.   The 
Howards did not file an objection to Sun's proof of 
claim.   Sun did not participate in the confirmation 
proceedings beyond filing its proof of claim.   No 
objection was made to the plan's confirmation and the 
bankruptcy court confirmed it on July 10, 1990. 
 
When Sun did not receive the payments which it 
anticipated, it filed a motion to lift the automatic stay 
in order to permit it to foreclose on its note and 
mortgage.   The bankruptcy court refused to lift the 
stay, ruling that the confirmation of the plan was res 
judicata to the issues raised in Sun's motion because 
Sun failed to object to the plan prior to confirmation.   
The district court affirmed the ruling of the 
bankruptcy court. 
 
 


II.  


 
The Howards assert in defense of the district court's 
judgment that the confirmation of a Chapter 13 plan 
has a res judicata effect as to all issues decided in the 
plan.   Therefore, they argue, Sun is bound by the 
plan's provision that their secured claim is offset by 
the Howards' claims against Sun.   On its face, §  
1327(a) of the Bankruptcy Code gives a Chapter 13 
reorganization plan a sweeping binding effect on all 
creditors.   It provides that “the provisions of a 
confirmed plan bind the debtor and each creditor, 
whether or not the claim of such creditor has objected 
to, has accepted, or has rejected the plan.”  11 U.S.C. 
§  1327(a).   Property which passes through the plan 
vests in the debtor “free and clear of any claim or 
interest of any creditor provided for by the plan.”  §  
1327(c). 
 
 [1] Provisions of the bankruptcy code cannot be read 
in isolation but should be interpreted in light of the 
remainder of the statutory scheme.   United Savings 
Assoc. v. Timbers of Inwood Forest, 484 U.S. 365, 
370-72, 108 S.Ct. 626, 630, 98 L.Ed.2d 740 (1988);  
In re Southmark (Southmark Corp. v. Southmark 
Personal Storage, Inc.), 138 B.R. 831, 834 
(Bankr.N.D.Tex.1992).   Several provisions of the 
bankruptcy code provide special procedures to 
protect secured creditors and their liens.   Section 
502(a) provides that “a claim or interest, proof of 
which is filed under Section 501 of this title, is 
deemed allowed, unless a party in interest ... objects.”   
Section 506(a) further provides that the value of a 
secured claim must be determined in conjunction 
with any plan that would affect the creditor's interest.   
A timely-filed proof of claim constitutes prima facie 
evidence of the validity and amount of the claim.   
B.R. 3001.   To rebut a proof of claim, the debtor 
must file an objection under B.R. 3007.   Sun asserts 
that because no objection was made to its timely-filed 
proof of claim, §  502(a) requires that it be deemed 
allowed under the plan.   Because the proper 
procedure for objecting to Sun's proof was not 
followed, Sun asserts, the plan cannot effectively 
reduce the amount of their lien. 
 
*641 We have addressed the effect of the 
confirmation of a Chapter 13 plan on creditors who 
fail to object to the confirmation twice before.   Sun 
finds support for its position in In re Simmons, 765 
F.2d 547 (5th Cir.1985).   In Simmons, a creditor who 
had perfected a statutory lien was incorrectly listed in 
the debtor's plan as an unsecured creditor.   The 
creditor indicated that he would approve the plan, but 
added the proviso that he must be listed as a secured 
creditor.   The creditor did not object to the plan at 
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the confirmation hearing and his status under the plan 
was never corrected.   The debtor argued that because 
the creditor had failed to object to the plan's 
confirmation he was bound by its terms and his lien 
was therefore invalid.   We disagreed, holding that a 
Chapter 13 plan may not substitute for an objection to 
a secured creditor's proof of claim.   Once the creditor 
has filed a proof of claim, “the Code and the Rules 
clearly impose the burden of placing the claim in 
dispute on any party in interest desiring to do so by 
means of filing an objection.”   Id. at 552.   A secured 
creditor is therefore not bound by a plan which 
purports to reduce its claim where no objection has 
been filed. 
 
The Howards rely on our decision in Republic Supply 
Co. v. Shoaf, 815 F.2d 1046 (5th Cir.1987), to 
support their position that confirmation of a Chapter 
13 plan is res judicata against any creditor who fails 
to object to its confirmation.   The bankruptcy court 
in Shoaf included in a Chapter 13 plan a provision 
invalidating a guaranty by a third party in favor of 
one of the creditors.   That creditor objected to the 
provision in one hearing, but failed to object to the 
plan at the final confirmation hearing.   Although the 
bankruptcy court was without statutory authority to 
release the guaranty in the plan, we held that the plan 
confirmation was nonetheless res judicata on the 
issue of the validity of the plan provision affecting 
the guaranty. 
 
 [2] The apparent tension between Simmons and 
Shoaf reflects no more than the difficulty in striking a 
workable balance between the interest in the 
protection of secured creditors and the interest in 
finality for Chapter 13 debtors.   To the extent that 
these cases might be in conflict, we would be bound 
to follow Simmons as the earlier decision of this court 
on the subject.  Broussard v. Southern Pacific Trans. 
Co., 665 F.2d 1387, 1389 (5th Cir.1982) (en banc).   
We believe, however, that when properly read, these 
cases are not in conflict. 
 
A secured creditor “with a loan secured by a lien on 
the assets of a debtor who becomes bankrupt before 
the loan is repaid may ignore the bankruptcy 
proceeding and look to the lien for satisfaction of the 
debt.”  Simmons, 765 F.2d at 556, quoting In re 
Tarnow, 749 F.2d 464, 465 (7th Cir.1984).   In other 
words, a secured creditor may remain outside the 
bankruptcy proceedings until an interested party 
objects to his allowed secured claim.   This right to 
stay outside the bankruptcy process by relying solely 
on the value of one's lien would be meaningless, 
however, if the creditor's claim can be compromised 


away without further notice and he is bound by that 
compromise.   Strict adherence to the requirement 
that an objection be filed to challenge a secured claim 
is necessary to protect this important interest under 
the Code. 
 
 [3] In light of these concerns, Shoaf stands for the 
proposition that a confirmed Chapter 13 plan is res 
judicata as to all parties who participate in the 
confirmation process.   The general applicability of 
res judicata to bankruptcy plan confirmations must 
give way, however, to the interest of the secured 
creditor, as we recognized in Simmons, in being 
confident that its lien is secure unless a party in 
interest objects to it.   Unlike the creditor in this case, 
the holder of the guaranty in Shoaf was not a secured 
creditor of the debtor entitled to the protection of § §  
502(a) and 506.   The immediate importance of that 
distinction is demonstrated by the fact that the Shoaf 
court found it unnecessary to cite Simmons.   Thus, 
Simmons represents a limited exception to the general 
rule of Shoaf based upon the competing concerns 
expressed in the bankruptcy code. 
 
The Howards point to the Third Circuit's decision in 
In re Szostek, 886 F.2d 1405 (3d Cir.1989) to support 
their position that Sun *642 is bound by the terms of 
the confirmed plan.   A closer reading of Szostek, 
however, demonstrates that it is consistent with our 
holding.   The key to Simmons is the requirement that 
a claim be objected to before the creditor loses its 
ability to rely upon its lien for relief.   In Szostek, the 
debtor had filed an objection to the creditor's claim 
before the confirmation hearing was scheduled.   Id. 
at 1406.   The filing of an objection is all that 
Simmons requires.   Once a debtor has objected to a 
claim, the creditor is on notice that full participation 
in the confirmation proceedings is required or its lien 
will be at risk. 
 
Applying Simmons to the facts in this case, we find 
that the confirmation of the Chapter 13 plan does not 
bar Sun from seeking enforcement of its lien.   Sun's 
timely filed proof of claim was never objected to and 
Sun did not participate in the confirmation of the 
Howards' plan.   Accordingly, we will reverse the 
judgment of the district court. 
 
We decline to hold, as the Howards urge, that any 
flaw in the provisions of a Chapter 13 plan may be 
objected to after confirmation.   Such a holding 
would, as Shoaf recognizes, step too hard on the 
debtors' interest in finality after the confirmation of a 
Chapter 13 plan.   We hold only that a debtor who 
wishes to challenge the amount of a secured claim 
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C.A.5 (La.),1992. either by asserting a counterclaim or offset against it 
or by disputing the amount or validity of the lien 
must file an objection to the creditors' claim in order 
to put the creditor on notice that it must participate in 
the bankruptcy proceedings.   A Chapter 13 plan may 
by its very nature change the terms of payment and 
otherwise modify the terms of the debt underlying the 
lien.   Creditors are put on notice of the possibility of 
these types of modifications by notice of the filing of 
a Chapter 13 proceeding and must object to the 
confirmation of a plan in order to prevent their effect.   
These plan provisions will be final as to all creditors 
in those respects because they do not conflict with 
other provisions of the bankruptcy code.   See Matter 
of Pence, 905 F.2d 1107 (7th Cir.1990) (allowing 
Chapter 13 plan to avoid lien where “plan treats the 
secured claim in a fair and equitable manner, 
providing for full payment of the debt.”). 


Matter of Howard 
972 F.2d 639,   Bankr. L. Rep.  P 74,838, 27 Collier 
Bankr.Cas.2d 1016, 61 USLW 2177 
 
END OF DOCUMENT 


 
We do not believe that requiring a Chapter 13 debtor 
to file an objection to a secured claim before reducing 
the amount of the claim represents a substantial 
additional burden on the ability of debtors to obtain a 
fresh start.   We do not agree with the Howards that 
requiring an objection to a claim before it can be 
reduced through a Chapter 13 plan would require a 
debtor to check daily with the clerk to see if a proof 
of claim has been filed.   The Howards knew that 
they were using the plan to reduce the amount of 
Sun's secured claim.   To qualify as a Chapter 13 
debtor, an individual must owe “noncontingent, 
liquidated, unsecured debts that aggregate less than 
$100,000 and noncontingent, liquidated, secured 
debts of less than $350,000.”  11 U.S.C. §  109(e).   
Individual debtors with relatively small debt loads 
can be expected to know what their secured debts are 
and whether their plan will reduce or eliminate a 
secured creditor's lien.   The burden of filing a written 
objection to those claims is not onerous.   A secured 
creditor with notice that the debtor is objecting to its 
claim must participate in the bankruptcy proceedings 
to protect its rights.   As we see it, the dispute over 
the secured claim may be resolved in most cases 
before confirmation of the plan without delay. 
 
 


III.  
 
Sun also asserts that the cursory summary of the 
plan's provisions denied Sun due process.   We 
decide this case on other grounds and do not reach 
this issue. 
 
REVERSED and REMANDED. 
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United States Bankruptcy Court,D. Connecticut. 
In re Nance HUTTER, Debtor. 


Bankruptcy No. 94-52227. 
 


June 17, 1998. 
 
Chapter 7 debtor and her spouse, appearing pro se, 
filed joint emergency motion for stay pending appeal 
of order that denied debtor's recusal motion, set 
auction sale date for their residence, and prohibited 
them from interfering with sale.   The Bankruptcy 
Court, Alan H.W. Shiff, Chief Judge, held that debtor 
and her spouse were not entitled to a stay pending 
appeal. 
 
Motion denied. 
 
See also 1998 WL 293043. 
 


West Headnotes 
 
[1] Bankruptcy 51 3776.1 
 
51 Bankruptcy 
     51XIX Review 
          51XIX(B) Review of Bankruptcy Court 
               51k3776 Effect of Transfer 
                    51k3776.1 k. In General. Most Cited 
Cases
Although bankruptcy court lacks jurisdiction to alter 
or amend order which is on appeal, it retains 
authority to implement or enforce previous orders 
absent a stay pending appeal. 
 
[2] Bankruptcy 51 3776.5(4) 
 
51 Bankruptcy 
     51XIX Review 
          51XIX(B) Review of Bankruptcy Court 
               51k3776 Effect of Transfer 
                    51k3776.5 Supersedeas or Stay 
                         51k3776.5(4) k. Proceedings;  Which 
Court. Most Cited Cases
Motions for stay of order of bankruptcy judge 
pending appeal must ordinarily be presented to 
bankruptcy judge in the first instance.  Fed.Rules 
Bankr.Proc.Rule 8005, 11 U.S.C.A. 
 
[3] Bankruptcy 51 3776.5(2) 


 
51 Bankruptcy 
     51XIX Review 
          51XIX(B) Review of Bankruptcy Court 
               51k3776 Effect of Transfer 
                    51k3776.5 Supersedeas or Stay 
                         51k3776.5(2) k. Right;  Grant or 
Denial;  Discretion. Most Cited Cases
In determining whether stay pending appeal should 
be granted, bankruptcy court considers Hirschfeld 
factors, which are (1) whether movant will suffer 
irreparable injury absent stay, (2) whether party will 
suffer substantial injury if stay is issued, (3) whether 
movant has demonstrated substantial possibility, 
although less than likelihood, of success on appeal, 
and (4) the public interests that may be affected.  
Fed.Rules Bankr.Proc.Rule 8005, 11 U.S.C.A. 
 
[4] Bankruptcy 51 3776.5(2) 
 
51 Bankruptcy 
     51XIX Review 
          51XIX(B) Review of Bankruptcy Court 
               51k3776 Effect of Transfer 
                    51k3776.5 Supersedeas or Stay 
                         51k3776.5(2) k. Right;  Grant or 
Denial;  Discretion. Most Cited Cases
Chapter 7 debtor and her spouse, who appeared pro 
se, were not entitled to stay pending appeal of 
bankruptcy court's order denying recusal motion, 
setting auction sale date for their home, and 
prohibiting them from interfering with sale; debtor 
had no pecuniary interest in home, creditors holding 
allowed claims, who had not been paid for several 
years, would suffer substantial injury if stay were 
issued, recusal motion was untimely and otherwise 
lacked merit, and public interest weighed heavily in 
favor of denying stay pending appeal, as public had 
strong interest in preventing abuse of court system by 
those unable and/or unwilling to timely pay their 
debts.  Fed.Rules Bankr.Proc.Rule 8005, 11 U.S.C.A. 
 
[5] Bankruptcy 51 2535(4) 
 
51 Bankruptcy 
     51V The Estate 
          51V(C) Property of Estate in General 
               51V(C)2 Particular Items and Interests 
                    51k2535 In General 
                         51k2535(4) k. Realty in General. 
Most Cited Cases
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 Bankruptcy 51 3070 
 
51 Bankruptcy 
     51IX Administration 
          51IX(B) Possession, Use, Sale, or Lease of 
Assets 
               51k3067 Sale or Assignment of Property 
                    51k3070 k. Order of Court and 
Proceedings Therefor in General. Most Cited Cases
Where Chapter 7 debtor had no pecuniary interest in 
her house, it was property of the bankruptcy estate, 
and she had no standing to object to its sale. 
 
 
*649 Nance Hutter, Greenwich, CT, Pro se. 
Gerhard P. Hutter, Greenwich, CT, Pro se. 
Timothy D. Miltenberger, Coan, Lewendon, Royston, 
Deming & Gulliver, New Haven, CT, for Trustee. 
Michael Jones, Ivey, Barnum & O'Mara, LLC, 
Greenwich, CT, for Putnam Trust Company of 
Greenwich. 
 


ORDER DENYING EMERGENCY MOTION 
FOR STAY PENDING APPEAL 


 
SHIFF, Chief Judge. 
The debtor, Nance Hutter, and her husband, Gerhard 
Hutter, have filed a joint emergency motion for stay 
pending appeal of this court's June 3, 1998 order 
which denied the debtor's recusal motion, set June 19, 
1998 as the auction sale date of their residence, 993 
Lake Ave., Greenwich Connecticut (the “Property”), 
and prohibited both of them from interfering with the 
auction sale.   See In re Hutter, 221 B.R. 632 
(Bankr.D.Conn.1998), appeal pending.   A brief 
recitation of the relevant history of this case follows. 
FN1


 
 


FN1. For a more detailed history, see In re 
Hutter, 207 B.R. 981 (Bankr.D.Conn.1997), 
appeal pending and In re Hutter, 215 B.R. 
308 (Bankr.D.Conn.1997), appeal pending. 


 
 [1] On April 30, 1997, this court granted the trustee's 
motion for judgment authorizing the sale of the 
Property.   See In re Hutter, 207 B.R. 981 
(Bankr.D.Conn.1997) (the “April 30 Sale Order”), 
appeal pending.   On July 15, 1997, separate orders 
entered which implemented the April 30 Sale Order  
FN2 by approving the trustee's notice of an auction 
sale on July 29 and permitting him to sell the 
Property free and clear of interests, claims, and liens.   
See 11 U.S.C. §  363(b), (f) and (h).   The Hutters 


filed various notices of appeal with the District Court 
and the Bankruptcy Appellate Panel which were 
eventually consolidated in the District Court.   Their 
appeals included the April 30 Sale Order and 
subsequent orders relating to the auction sale of the 
Property.   In addition, the Hutters sought a stay 
pending appeal of the April 30 Sale Order. 
 
 


FN2. Although the court lacks jurisdiction to 
alter or amend an order which is on appeal, 
In re Overmyer, 136 B.R. 374, 375 
(Bankr.S.D.N.Y.1992), it retains the 
authority to implement or enforce previous 
orders absent a stay pending appeal.   See In 
re Prudential Lines, Inc., 170 B.R. 222, 243 
(S.D.N.Y.1994) (“[W]hile an appeal of an 
order or judgment is pending, the court 
retains jurisdiction to implement or enforce 
the order or judgment”);  Hagel v. 
Drummond (In re Hagel), 184 B.R. 793, 798 
(9th Cir. BAP 1995).   There was no stay 
pending appeal of the April 30 Sale Order, 
nor is there one now.   The July 15, 1997 
order implemented the terms and conditions 
of the April 30 Sale Order.   It did not 
modify or alter that order. 


 
On July 21, the Hutters retained counsel to represent 
them in their appeals before the District Court.   On 
July 25, the District Court stayed the scheduled 
auction sale of the Property, pending a final ruling on 
the *650 motion for stay pending appeal.   On 
January 14, 1998, the District Court vacated the stay 
pending appeal as to the auction sale. 
 
At a March 3, 1998 hearing, this court ruled that an 
order would enter setting March 27 as the new 
auction sale date.   On March 11, prior to the entry of 
that sale order, the Hutters filed a Notice of Motion 
for Reimplementation of Stay Pending Resolution of 
Appeal in the United States Court of Appeals for the 
Second Circuit.   On March 19, that court entered a 
temporary stay of the sale scheduled for March 27, 
pending a hearing on the motion on March 31.   On 
March 31, that court entered the following order: 
By this motion Appellants seek reinstatement, 
pending full briefing and determination on the merits, 
of a District Court's recently vacated stay of a 
Bankruptcy Court's orders (i) imposing default 
judgment as a discovery sanction in an adversary 
proceeding seeking to authorize the sale of a non-
debtor's one-half interest in his marital residence 
pursuant to 11 U.S.C. § §  363(h), and thereafter (ii) 
authorizing an auction sale of that home. 


©  2006 Thomson/West. No Claim to Orig. U.S. Govt. Works. 
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... 
IT IS HEREBY ORDERED that the motion be and it 
hereby is denied. 
 
 
On April 14, this court conducted another hearing to 
reschedule the auction sale.   On that date, the debtor 
filed a motion seeking my recusal pursuant to 28 
U.S.C. §  455.   As noted, the June 3 order denied the 
recusal motion and scheduled the auction sale for 
June 19. On or about June 8, 1998, the debtor and her 
husband, through their attorney, each filed 
emergency motions with the District Court, seeking a 
stay of the June 19 auction sale pending a 
determination of the merits of their appeals.   Those 
motions were denied by the District Court on June 
12. 
 
 [2] On June 11, 1998, the Hutters jointly filed a pro 
se notice of appeal with the Bankruptcy Appellate 
Panel together with an emergency motion for stay 
pending appeal.   In that motion, which also was filed 
here, the Hutters assert that the auction sale should be 
stayed pending their appeal from my decision 
denying the debtor's recusal motion.   The 
Bankruptcy Appellate Panel service suspended 
consideration of the emergency motion pending this 
court's ruling, which follows. FN3


 
 


FN3. Motions for stay of an order of a 
bankruptcy judge must ordinarily presented 
to the bankruptcy judge in the first instance.   
See Rule 8005, F.R. Bankr.P. On June 16, 
1998, the trustee filed an election to have the 
Hutters' June 11 appeal and emergency 
motion heard by the District Court.   See 28 
U.S.C. §  (c)(1)(B). 


 
 [3] [4] [5] Hirschfeld v. Board of Elections, 984 F.2d 
35, 38 (2nd Cir.1992), cited in In re Turner, 207 B.R. 
373, 375 (2nd Cir. BAP 1997), sets the standard for 
determining whether a stay pending appeal should be 
granted.   The Hirschfeld factors are:  (1) whether the 
movant will suffer irreparable injury absent a stay;  
(2) whether a party will suffer substantial injury is a 
stay is issued;  (3) whether the movant has 
demonstrated a substantial possibility, although less 
than a likelihood, of success on appeal, and (4) the 
public interests that may be affected.  Id. Applying 
those factors here, the Hutters are not entitled to a 
stay pending appeal. 
 
The Hutters argue that they will suffer irreparable 
injury absent a stay, as their various appeals will be 


mooted by the auction sale.   However, the District 
Court and the Court of Appeals have each determined 
that the Hutters are not entitled to a stay of the sale 
pending appeal.   Indeed, the District Court has twice 
reached that conclusion, most recently on June 12.   
Moreover, the imminent irreparable injury is no 
different today than what it was when the Hutters' 
previous stay motions were considered by those 
courts. FN4  This factor is therefore of little 
consequence. 
 
 


FN4. The ultimate injury, of course, is that 
the Hutters will lose their home.   However, 
because the debtor has no pecuniary interest 
in the Property, as it is now property of the 
bankruptcy estate, she has no standing to 
object to the sale.   See In re Hutter, 215 
B.R. 308, 312.   Her argument that there is 
equity in the property is unconvincing.   See 
infra, note 5. Gerhard Hutter's claim of 
injury is also unavailing, because his 
interests are protected by the safeguards 
provided in §  363(h). 


 
*651 The creditors holding allowed claims of this 
bankruptcy estate will suffer a substantial injury if a 
stay is issued.   The secured creditors have not 
received a mortgage payment since 1991. FN5  The 
Greenwich taxing authority has not been paid since 
1990.   The unsecured creditors have not been paid 
since 1994 because of the pendency of this 
bankruptcy case. 
 
 


FN5. The Hutters' argument that they have 
viable claims against those creditors is 
unconvincing in view of the fact that the 
foreclosure of their residence was ordered 
by the Connecticut Superior Court, the 
Connecticut Appellate Court dismissed their 
appeals, and the Connecticut Supreme Court 
denied certification.   See In re Hutter, 207 
B.R. 981, 983. 


 
The Hutters have not presented a substantial 
possibility of success on appeal from the denial of the 
debtor's recusal motion, because the recusal motion 
lacked merit.   As noted in the June 3 order, the 
motion was untimely.   Moreover, it was brought as 
part of a continued effort to frustrate the sale of the 
Property after their efforts failed in the Connecticut 
Superior Court, Appellate Court, and Supreme Court, 
and then, after the debtor commenced this bankruptcy 
case, in this court, the District Court and the Second 
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Circuit Court of Appeals.   Nevertheless, I considered 
the debtor's arguments.   My conclusion that the 
motion was without merit is buttressed by District 
Judge Squatrito's January 14, 1998 order vacating the 
stay pending appeal of the auction sale, in which he 
rejected the Hutters' assertion that I exhibited bias 
against them:  “Mr. Hutter has not shown that the 
bankruptcy court's ruling was tainted by an 
impermissible animus against Mrs. Hutter.” 
 
Finally, the public interest weighs heavily in favor of 
denying a stay pending appeal, because the public has 
a strong interest in preventing the abuse of the court 
system by those who are unable and/or unwilling to 
pay their debts in a timely fashion. 
 
Accordingly, the emergency motion is denied. 
 
SO ORDERED. 
 
Bkrtcy.D.Conn.,1998. 
In re Hutter 
221 B.R. 648 
 
END OF DOCUMENT 
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United States District Court, 
D. Connecticut. 


Nance HUTTER, et al., Appellants, 
v. 


Richard M. COAN, et al., Appellees. 
No. 3:98CV1156(DJS). 


 
April 4, 2001. 


 Nance Hutter, Greenwich, CT, pro se. 
 
 Gerhard P. Hutter, Greenwich, CT, pro se. 
 
 U.S. Bankruptcy Court, Office of the Clerk, 
Hartford, CT, for Appellant. 
 
 Timothy D. Miltenberger, Coan, Lewendon, Gulliver 
& Miltenberger, New Haven, CT, for Appellee. 
 


RULING 
  
 SQUATRITO, J. 
 
 *1 The appellants, Gerhard and Nance Hutter, have 
challenged, inter alia, Judge Shiff's refusal to 
disqualify himself from Ms. Hutter's bankruptcy case. 
See In re Hutter, 207 B.R. 981 (Bankr.D.Conn.1997). 
 
 For the reasons that follow, the Judge Shiff's rulings 
that are the subject of this appeal are AFFIRMED. 
 


I. Issues Presented 
 In this appeal, the Hutters present five issues for 
consideration by the Court:  


1. Did Judge Shiff's denial of Ms. Hutter's motion 
for disqualification deprive the appellants of their 
Constitutional rights?  
2. Did Judge Shiff's various orders approving the 
sale of the Hutters' home and distribution the sale 
proceeds violate either the appellants' 
Constitutional rights, the Federal Rules of 
Bankruptcy Practice and/or various statutory 
provisions of bankruptcy law?  
3. Did Judge Shiff employ a "double standard" in 
this case?  
4. Was the court order authorizing the sale of the 
property unconstitutional?  
5. Was justice served in this case? 


 


II. Facts 
 This appeal arises out of the court-ordered sale of the 
Hutters' personal residence and is one of a series of 
challenges by the appellants to Judge Shiff's rulings 
in that matter. Nance Hutter is the debtor in a Chapter 
7 proceeding assigned to Judge Shiff. Initially, the 
bankruptcy court set July 29, 1997 as the auction date 
for the sale of the debtor's real property. Gerhard 
Hutter, the debtor's husband, appealed the judgment 
and filed an emergency motion to stay the sale. 
 
 On July 8, 1997, this Court granted a stay to allow 
Mr. Hutter's newly retained counsel to address the 
issues raised by the motion to stay. On January 14, 
1998, the Court lifted the stay, and the sale was 
rescheduled to March 27, 1998. Mr. Hutter filed an 
appeal to the Second Circuit Court of Appeals. On 
March 31, 1998, the Second Circuit denied Mr. 
Hutter's motion for a stay pending his appeal. 
 
 On April 14, 1998, Nance Hutter filed a motion to 
disqualify Judge Shiff, which was denied on June 3, 
1998. The denial of this motion forms one of the 
bases for this appeal. 
 
 On or about June 19, 1998, the property was 
auctioned. Pursuant to 11 U.S.C. §  363(i), Gerhard 
Hutter subsequently purchased it from the bankruptcy 
estate. 
 


III. Discussion 
 The appellants first argue that Judge Shiff abused his 
discretion in denying Ms. Hutter's motion for 
disqualification. In support of this conclusion they 
present a variety of facts they contend clearly show 
Judge Shiff's bias towards both Mr. and Ms. Hutter 
and warn this Court that "[a]ctions such as these, if 
left unchecked, lead to tyranny." Appellants brief at 
p. 28. 
 
 The Trustee responds that the motion was properly 
denied because "the claims of judicial bias are 
unfounded." Trustee's brief at 6. [FN1]
 


FN1. The Trustee's brief in opposition to 
this appeal was apparently docketed as 
Document Number 67 in Case No. 
3:97cv1049, the master case for this series 
of appeals. 


 
 As a threshold matter, it is apparent that Ms. Hutter's 
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motion to recuse Judge Shiff was filed in an untimely 
manner. Although 28 U.S.C. §  455, the applicable 
statute, does not specify a time limit, a timeliness 
provision has been judicially implied. See Apple v. 
Jewish Hosp., 829 F.2d 326, 333 (2d Cir.1987). Our 
Circuit has concluded that motions for recusal must 
be filed in a timely manner to avoid "the risk that a 
party is holding back a recusal application as a fall-
back position in the event of adverse rulings on 
pending matters." In re International Business 
Machines Corp., 45 F.3d 641, 643 (2d Cir.1995). A 
party must bring a disqualification motion "at the 
earliest possible moment after obtaining knowledge 
of facts demonstrating the basis for such a claim." 
Apple, 829 F.2d at 333. To determine whether a 
motion for recusal was presented in a timely manner, 
a court should determine whether (1) the movant has 
participated in a substantial manner in the trial or pre-
trial proceedings; (2) granting the motion would 
represent a waste of judicial resources; (3) the motion 
was made after the entry of judgment; and (4) the 
movant can demonstrate good cause for delay. Apple 
v. Jewish Hosp., 829 F.2d 326, 333 (2d Cir.1987); see 
also United States v. Brinkworth, 68 F.3d 633, 639 
(2d Cir.1995). 
 
 *2 The Court's review of the facts of this case reveal 
Ms. Hutter did not file the motion "at the earliest 
possible moment." Apple at 333. She admits in her 
brief that as early as June 6, 1995 she saw "the first 
alarming indication" of bias on Judge Shiff's part. 
Appellants' brief at 8. She further indicates that on 
February 4, 1997--over a year before she filed the 
motion for recusal--"she felt as if she was the prey 
and Judge Shiff was the hunter." Appellants' brief at 
18. The Court must, therefore, turn to the four factors 
outlined in Apple in order to determine whether the 
motion was timely. See Apple at 333. 
 
 As the record and the parties' briefs indicate, there is 
no question that Nance Hutter participated in a 
substantial number of pre-trial proceedings over a 
period of several years. Additionally, due to the long 
pendency of this case with the presiding judge, 
reassignment would have caused substantial delays 
and would waste judicial resources. Thus, these 
factors weigh against the defendant. 
 
 The third factor does not weigh against the 
defendant, because the motion was filed before the 
entry of a final sale date for the property. The Court 
notes, however, that the motion for recusal was filed 
at least a year after the Nance Hutter felt 'hunted' by 
Judge Shiff and very shortly after the Second Circuit 
denied Mr. Hutter's appeal for yet another stay. At the 


time the motion was filed, the Bankruptcy court was 
considering setting a new date for the sale of the 
Hutters' home. On the basis of this record, there was 
no good cause for the delay and the motion was 
untimely. In this case, the party was "holding back a 
recusal application as a fall-back position in the event 
of adverse rulings on pending matters." In re 
International Business Machines Corp., 45 F.3d 641, 
643 (2d Cir.1995). Such tactics can not be 
countenanced. Because the motion for recusal was 
untimely, it was properly denied by Judge Shiff. 
 
 Alternatively, this Court's review of the record and 
the parties' briefs indicate that even if the motion was 
timely--which it was not--the bankruptcy court did 
not abuse its discretion in denying the motion. The 
record clearly indicates that Judge Shiff ruled in Mr. 
Hutter's favor on a number of occasions, including 
granting extensions of time and denying the trustee's 
motion for summary judgment. Pursuant to statute, 
Judge Shiff's order of sale contained a provision by 
which Mr. Hutter could reacquire his home from the 
bankruptcy estate, a provision that Hutter ultimately 
used. There is no support in the record for this Court 
to conclude that Judge Shiff abused his discretion in 
denying the Ms. Hutter's motion for his recusal. 
 
 The remaining issues on appeal pertain to and arise 
from the various orders allowing for the sale of the 
property in June of 1998. Such sale is final, however, 
and pursuant to 11 U.S.C. §  363(m), the court "may 
neither reverse nor modify the judicially-authorized 
sale if the entity that purchased or leased the property 
did so in good faith and if no stay was granted." 
Gucci v. Sinatra (In re Gucci), 105 F.3d 837 (2d 
Cir.1997); see also Ewell v. Diebert, (In re Ewell), 
958 F.2d 276, 280 (9th Cir.1992). Such statutory 
limitation of a court's jurisdiction is premised on the 
desire to provide a final sale to any buyer of such 
property. 
 
 *3 In this case, the Second Circuit denied Hutter's 
motion to stay and the sale proceeded, with Mr. 
Hutter being the ultimate purchaser. As there is 
obviously no dispute by Hutter that he was a good 
faith purchaser, the appeal of decisions related to the 
unstayed sale order are moot. 
 


IV. Conclusion 
 For the above reasons, bankruptcy court's rulings 
with respect to the above-referenced appeals before 
this Court are hereby AFFIRMED. The clerk is 
directed to dismiss the appeal and close the file for 
the above-captioned case. 
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United States Court of Appeals,Second Circuit. 
In re IONOSPHERE CLUBS, INC. and Eastern 


Airlines, Inc., Debtors. 
Martin R. SHUGRUE, Jr., As Chapter 11 Trustee for 


Eastern Airlines, Inc., Appellant, 
v. 


AIR LINE PILOTS ASSOCIATION, 
INTERNATIONAL, Appellee. 


Nos. 580, 581, Dockets 90-5033, 90-5035. 
 


Argued Nov. 14, 1990. 
Decided Dec. 21, 1990. 


 
On appeal from an order entered April 10, 1990, in 
the Southern District of New York, Robert W. Sweet, 
District Judge, 114 B.R. 379, reversing two orders of 
the bankruptcy court that stayed appellee's attempts 
to arbitrate a dispute arising from its collective 
bargaining agreement with appellant and to bring an 
action to enjoin a practice of appellant as violative of 
the collective bargaining agreement, the Court of 
Appeals, Timbers, Circuit Judge, held:  (1) that 
arbitration brought pursuant to collective bargaining 
agreement is not subject to automatic stay, and (2) 
that union's action seeking judicial enforcement of 
collective bargaining agreement provision was 
stayed. 
 
Affirmed in part, reversed in part and remanded. 
 
Miner, Circuit Judge, concurred in part, dissented in 
part, and filed opinion. 
 


West Headnotes 
 
[1] Bankruptcy 51 3782 
 
51 Bankruptcy 
     51XIX Review 
          51XIX(B) Review of Bankruptcy Court 
               51k3782 k. Conclusions of Law;  De Novo 
Review. Most Cited Cases
 
 Bankruptcy 51 3786 
 
51 Bankruptcy 
     51XIX Review 
          51XIX(B) Review of Bankruptcy Court 
               51k3785 Findings of Fact 


                    51k3786 k. Clear Error. Most Cited 
Cases
Court of Appeals exercises same review over district 
court's decision that district court exercised over 
bankruptcy court's decision;  thus, conclusions of law 
are reviewed de novo, and findings of fact are 
reviewed under clearly erroneous standard. 
 
[2] Bankruptcy 51 2391 
 
51 Bankruptcy 
     51IV Effect of Bankruptcy Relief;  Injunction and 
Stay 
          51IV(B) Automatic Stay 
               51k2391 k. In General. Most Cited Cases
Principle purposes of automatic stay are to provide 
debtor with breathing spell from his creditors and to 
centralize all disputes concerning property of debtor's 
estate in bankruptcy court.  Bankr.Code, 11 U.S.C.A. 
§  362(a). 
 
[3] Statutes 361 216 
 
361 Statutes 
     361VI Construction and Operation 
          361VI(A) General Rules of Construction 
               361k213 Extrinsic Aids to Construction 
                    361k216 k. Motives and Opinions of 
Legislators. Most Cited Cases
Where no committee reports accompanied enactment 
of statute, court looks to statements made by sponsors 
of legislation on floor of Congress for expression of 
legislative intent. 
 
[4] Bankruptcy 51 3025.1 
 
51 Bankruptcy 
     51IX Administration 
          51IX(A) In General 
               51k3025 Operation of Business;  Contracts 
                    51k3025.1 k. In General. Most Cited 
Cases
 (Formerly 51k3025) 
Collective bargaining agreement remains in effect, 
and collective bargaining process continues after 
filing of bankruptcy petition unless and until debtor 
complies with Bankruptcy Code provision for 
termination of agreement.  Bankr.Code, 11 U.S.C.A. 
§  1113. 
 
[5] Bankruptcy 51 3117 
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51 Bankruptcy 
     51IX Administration 
          51IX(C) Debtor's Contracts and Leases 
               51k3117 k. Proceedings. Most Cited Cases
Application of any Bankruptcy Code provision is 
prohibited when such application would permit 
debtor to achieve unilateral termination or 
modification of collective bargaining agreement 
without meeting statutory requirements for 
termination or modification of such agreements.  
Bankr.Code, 11 U.S.C.A. §  1113(f). 
 
[6] Statutes 361 223.1 
 
361 Statutes 
     361VI Construction and Operation 
          361VI(A) General Rules of Construction 
               361k223 Construction with Reference to 
Other Statutes 
                    361k223.1 k. In General. Most Cited 
Cases
When two statutes are capable of coexistence, it is 
duty of courts to regard each as effective;  when 
statutes are in irreconcilable conflict, however, court 
must give effect to most recently enacted statute 
because it is most recent indication of congressional 
intent. 
 
[7] Bankruptcy 51 2394.1 
 
51 Bankruptcy 
     51IV Effect of Bankruptcy Relief;  Injunction and 
Stay 
          51IV(B) Automatic Stay 
               51k2394 Proceedings, Acts, or Persons 
Affected 
                    51k2394.1 k. In General. Most Cited 
Cases
 (Formerly 51k2394) 
Bankruptcy Code section providing for exclusive 
means of terminating collective bargaining 
agreements precludes application of automatic stay to 
disputes involving collective bargaining agreements 
only when its application allows debtor unilaterally to 
terminate or alter any provision of agreement.  
Bankr.Code, 11 U.S.C.A. § §  362(a), 1113(f). 
 
[8] Bankruptcy 51 2394.1 
 
51 Bankruptcy 
     51IV Effect of Bankruptcy Relief;  Injunction and 
Stay 
          51IV(B) Automatic Stay 


               51k2394 Proceedings, Acts, or Persons 
Affected 
                    51k2394.1 k. In General. Most Cited 
Cases
 (Formerly 51k2394) 
Union's attempt to arbitrate dispute with Chapter 11 
debtor over whether debtor had merged with second 
corporation, thereby triggering seniority provisions of 
collective bargaining agreement, was not stayed by 
debtor's filing of bankruptcy petition unless and until 
debtor obtained formal termination of agreement;  
application of stay would allow debtor unilaterally to 
alter collective bargaining agreement, in violation of 
specific Bankruptcy Code section providing 
exclusive means of modifying such agreements.  
Bankr.Code, 11 U.S.C.A. § §  362(a), 1113(f). 
 
[9] Bankruptcy 51 2394.1 
 
51 Bankruptcy 
     51IV Effect of Bankruptcy Relief;  Injunction and 
Stay 
          51IV(B) Automatic Stay 
               51k2394 Proceedings, Acts, or Persons 
Affected 
                    51k2394.1 k. In General. Most Cited 
Cases
 (Formerly 51k2394) 
Arbitration brought pursuant to provision of 
collective bargaining agreement is not subject to 
automatic stay because stay's application would allow 
debtor to unilaterally avoid its obligation to arbitrate.  
Bankr.Code, 11 U.S.C.A. § §  362(a), 1113(f). 
 
[10] Bankruptcy 51 2395 
 
51 Bankruptcy 
     51IV Effect of Bankruptcy Relief;  Injunction and 
Stay 
          51IV(B) Automatic Stay 
               51k2394 Proceedings, Acts, or Persons 
Affected 
                    51k2395 k. Judicial Proceedings in 
General. Most Cited Cases
Union's action seeking judicial enforcement of 
collective bargaining agreement provision was stayed 
by debtor's filing of Chapter 11 petition, even though 
debtor had not yet obtained termination or 
modification of agreement, where dispute could have 
been presented to bankruptcy court, which could 
have exercised jurisdiction over it.  Bankr.Code, 11 
U.S.C.A. § §  362(a), 1113(f). 
 
[11] Bankruptcy 51 2394.1 
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51 Bankruptcy 
     51IV Effect of Bankruptcy Relief;  Injunction and 
Stay 
          51IV(B) Automatic Stay 
               51k2394 Proceedings, Acts, or Persons 
Affected 
                    51k2394.1 k. In General. Most Cited 
Cases
 (Formerly 51k2394) 
Only appropriate purpose that automatic stay 
promotes with respect to collective bargaining 
agreement is allowing bankruptcy court to protect its 
jurisdiction so that it can proceed efficiently with 
reorganization.  Bankr.Code, 11 U.S.C.A. § §  362, 
1113(f). 
 
[12] Bankruptcy 51 2047 
 
51 Bankruptcy 
     51I In General 
          51I(C) Jurisdiction 
               51k2047 k. Administration of Estate. Most 
Cited Cases
Issue of whether collective bargaining agreement 
precluded Chapter 11 debtor's postpetition leases of 
aircraft and crews was subject to jurisdiction of 
bankruptcy court;  resolution of dispute did not 
demand substantial consideration of federal 
nonbankruptcy law, but rather involved routine 
application of non-Bankruptcy Code of federal 
statute.  28 U.S.C.A. §  157(b)(2)(A), (d). 
 
[13] Bankruptcy 51 2125 
 
51 Bankruptcy 
     51II Courts;  Proceedings in General 
          51II(A) In General 
               51k2124 Power and Authority 
                    51k2125 k. Equitable Powers and 
Principles. Most Cited Cases
Bankruptcy court's equitable powers cannot be 
exercised in derogation of other sections of 
Bankruptcy Code.  Bankr.Code, 11 U.S.C.A. §  
105(a). 
 
[14] Bankruptcy 51 2367 
 
51 Bankruptcy 
     51IV Effect of Bankruptcy Relief;  Injunction and 
Stay 
          51IV(A) In General 
               51k2363 Protection Against Discrimination 
or Collection Efforts in General;  “Fresh Start.” 


                    51k2367 k. Injunction or Stay of Other 
Proceedings. Most Cited Cases
Bankruptcy court had equitable power to enjoin 
enforcement of collective bargaining agreement 
outside bankruptcy court, even though agreement had 
not yet been formally rejected by debtor.  
Bankr.Code, 11 U.S.C.A. § §  105(a), 1113. 
 
 
*986 Bruce R. Zirinsky, New York City (Laura M. 
Sillins, Matthew A. Cantor, and Weil, Gotshal & 
Manges, New York City, Joseph L. Manson, III, and 
Verner, Liipfert, Bernhard, McPherson & Hand, 
Washington, D.C., on the brief), for appellant Martin 
R. Shugrue, Jr., Chapter 11 Trustee for Eastern 
Airlines, Inc. 
Richard M. Seltzer, New York City (James L. 
Linsey, Russell S. Hollander, Richard B. Miller, and 
Cohen, Weiss & Simon, New York City, on the 
brief), for appellee Air Line Pilots Ass'n, Intern. 
 
Before MINER and TIMBERS, Circuit Judges, and 
SPRIZZO, District Judge, for the Southern District of 
New York, sitting by designation. 
TIMBERS, Circuit Judge: 
Appellant Martin R. Shugrue, Jr., Chapter 11 Trustee 
for Eastern Airlines, Inc. (Eastern), appeals from an 
order entered April 10, 1990 in the Southern District 
of New York, Robert W. Sweet, District Judge, 
reversing two orders of the bankruptcy court that 
stayed attempts by the Air Line Pilots Association, 
International (ALPA) to arbitrate a dispute arising out 
of their collective bargaining agreement with Eastern 
and to prosecute a lawsuit seeking to enjoin Eastern's 
practice of wet-leasing aircraft and crews as violative 
of the collective bargaining agreement. 
 
On March 9, 1989, Eastern filed a petition for 
reorganization under Chapter 11 of the Bankruptcy 
Code.   Subsequently, ALPA, which was engaged in 
a sympathy strike against Eastern, sought relief from 
the automatic stay to initiate an arbitration to 
determine whether labor protective provisions (LPPs) 
in the collective bargaining agreement had been 
triggered by Eastern's merger with Continental.   The 
bankruptcy court, Burton R. Lifland, Chief 
Bankruptcy Judge, denied that petition.  In re 
Ionosphere Clubs, Inc., 105 B.R. 765 (Bankr. 
S.D.N.Y.1989) (the LPP-decision). 
 
After the strike began and after Eastern filed its 
petition for reorganization, Eastern entered into wet-
lease contracts with Continental.   Wet-leasing is a 
practice by which one airline leases aircraft and 
crews from another airline.   ALPA commenced an 
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action in the Southern District of Florida, seeking to 
enjoin this practice as violative of its collective 
bargaining agreement with Eastern.   In response, 
Eastern commenced an adversary proceeding in the 
bankruptcy court to enjoin ALPA from prosecuting 
the Florida action.   The bankruptcy court, Burton R. 
Lifland, Chief Bankruptcy Judge, held that ALPA's 
action was violative of the automatic stay and 
enjoined its prosecution pursuant to its powers under 
11 U.S.C. §  105(a) (1988).   In re Ionosphere Clubs, 
Inc., 105 B.R. 773 (Bankr.S.D.N.Y.1989) (the wet-
lease decision). 
 
ALPA appealed both bankruptcy court orders to the 
district court pursuant to 28 U.S.C. §  158(a) (1988).   
The district court reversed them both.   The court 
held that 11 U.S.C. §  1113(f) (1988) precludes the 
application of the automatic stay and the bankruptcy 
court's equitable powers to any proceeding brought 
by a union to enforce a collective bargaining 
agreement against a debtor, unless and until the 
debtor complies with the provisions of §  1113, 
which regulates the termination or modification of 
collective bargaining agreements by a debtor in 
bankruptcy.  In re Ionosphere Clubs, Inc., 114 B.R. 
379 (S.D.N.Y.1990). 
 
On appeal, Eastern contends that (1) §  1113(f) of the 
Bankruptcy Code does not preclude application of the 
automatic stay *987 provisions of §  362 or of the 
bankruptcy court's equitable powers under §  105 to 
ALPA's attempts to enforce the collective bargaining 
agreement outside the bankruptcy court;  and (2) the 
bankruptcy court decisions should be reinstated. 
 
For the reasons that follow, we affirm the district 
court's order as to the LPP-decision and reverse its 
order as to the wet-lease decision.   We remand the 
case to the district court for further consideration. 
 
 


I.  
 
We shall summarize only those facts and prior 
proceedings believed necessary to an understanding 
of the issues raised on appeal. 
 
This appeal involves two issues in a labor dispute 
between Eastern and ALPA.   At all times relevant to 
this appeal, the relationship between the two parties 
was governed by a collective bargaining agreement 
dated February 23, 1986 and entered into pursuant to 
the Railway Labor Act (RLA), 45 U.S.C. §  151 et 
seq. (1988). 
 


On March 4, 1989, the International Association of 
Machinists and Aerospace Workers (IAM) began a 
primary strike against Eastern.   Soon thereafter, 
ALPA and the Transportation Workers Union of 
America struck Eastern in sympathy with the IAM.   
On March 9, 1989, Eastern filed a petition for 
reorganization under Chapter 11 of the Bankruptcy 
Code in the Southern District of New York.   On June 
21, 1989, Eastern filed a motion in the bankruptcy 
court to reject the collective bargaining agreement 
pursuant to §  1113.   Eastern withdrew that motion 
on July 26, 1989.   At the time the bankruptcy court 
reached the decisions under review on the instant 
appeal, no application under §  1113 to terminate or 
modify the collective bargaining agreement was 
pending before it.   Martin R. Shugrue, Jr. was 
appointed Trustee for Eastern on April 19, 1990. 
 
 


(A) 
 
The collective bargaining agreement contained LPPs 
designed to protect ALPA members in the event of a 
merger.   The collective bargaining agreement 
provided that disputes arising from it would be 
submitted to arbitration and it set forth a procedure 
governing that process.   Eastern was sold to Texas 
Air Corporation (Texas Air) within days after the 
collective bargaining agreement became operative.   
After Eastern's acquisition by Texas Air, a dispute 
arose as to the operation of the LPPs.   On June 10, 
1986, Eastern commenced an action in the Southern 
District of Florida, seeking a declaration that the 
collective bargaining agreement was invalid.   That 
contention was rejected and Eastern was ordered to 
arbitrate the dispute.  Eastern Air Lines, Inc. v. Air 
Line Pilots Ass'n, Int'l, 670 F.Supp. 947 
(S.D.Fla.1987), aff'd, 861 F.2d 1546 (11 Cir.1988). 
 
On August 6, 1986, pursuant to the provisions of the 
collective bargaining agreement, ALPA filed a 
grievance with the System Board of Adjustments, the 
body established to hear and determine grievances 
based on disputes concerning the collective 
bargaining agreement.   On March 8, 1989, the 
arbitration panel ruled in favor of ALPA.   It 
concluded that the LPPs provided that, in the event of 
a merger, seniority lists were to be merged.   The 
panel did not decide whether a merger had taken 
place that would have triggered the LPPs.  The 
decision was not signed by all the panel members 
until the next day, approximately seven minutes after 
Eastern filed its bankruptcy petition. 
 
On July 21, 1989, ALPA filed a motion in the 
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bankruptcy court, seeking a determination that the 
arbitration decision became effective prior to 
Eastern's Chapter 11 filing and, thus, was not affected 
by the automatic stay, or, in the alternative, it sought 
relief from the automatic stay to implement the 
arbitration decision.   ALPA supplemented its motion 
requesting relief from the automatic stay with a 
request to commence a second arbitration to 
determine whether Eastern and Continental had 
merged, thus triggering the LPPs.   Eastern did not 
oppose the request for relief from the stay to 
implement the first arbitration decision, but did 
oppose the supplemental request to commence a 
second arbitration. 
 
*988 The bankruptcy court lifted the stay for the 
limited purpose of formally issuing the arbitration 
decision interpreting the LPPs, but declined to lift the 
stay for the purpose of allowing ALPA to initiate an 
arbitration to determine whether a merger had taken 
place.  In re Ionosphere Clubs, Inc., supra, 105 B.R. 
765.   The court reasoned that issues raised in the 
arbitration would duplicate efforts being made by the 
examiner it had appointed.  Id. at 771.
 
 


(B) 
 
Wet-leasing refers to the practice of one airline 
leasing aircraft and crews from another airline.   The 
collective bargaining agreement prohibited Eastern 
from engaging in this practice.   It required Eastern to 
employ ALPA pilots on the Eastern pilot's system 
seniority list to perform its flying.   In August 1989, 
since its pilots were on strike and replacement pilots 
were still being trained, Eastern entered into wet-
lease contracts with Continental. 
 
On September 1, 1989, ALPA commenced an action 
in the Southern District of Florida (the Florida 
action), seeking to enjoin the wet-leasing as violative 
of the collective bargaining agreement and of the 
RLA.   The district court set the case on an expedited 
discovery schedule.   On September 25, 1989, 
Eastern commenced an adversary proceeding in the 
bankruptcy court, seeking to enjoin ALPA from 
prosecuting the Florida action.   In its complaint, 
Eastern alleged that its wet-lease contracts were 
reasonably necessary to its continued operation 
during the strike. 
 
The bankruptcy court held that the Florida action 
violated the provisions of the automatic stay, 
specifically, 11 U.S.C. §  362(a)(3) (1988), which 
provides for a stay of “any act ... to exercise control 


over property of the estate.”  In re Ionosphere Clubs, 
supra, 105 B.R. at 779.   The court determined that 
Eastern's actions were “reasonably necessary” to its 
continued operation during the strike and were 
protected under the doctrine announced in 
Brotherhood of Ry. & S.S. Clerks v. Florida East 
Coast Ry., 384 U.S. 238, 248, 86 S.Ct. 1420, 1425, 
16 L.Ed.2d 501 (1966).  In re Ionosphere Clubs, 
supra, 105 B.R. at 780.   Finally, the bankruptcy 
court enjoined further prosecution of the Florida 
action pursuant to its powers under §  105(a).   Id. 
 
 


(C) 
 
ALPA appealed both bankruptcy court orders to the 
district court pursuant to 28 U.S.C. §  158(a) (1988).   
The appeal from the LPP decision was assigned to 
Judge Sweet.   The appeal from the wet-lease 
decision was assigned to Judge Leval.   
Subsequently, the two appeals were consolidated 
before Judge Sweet. 
 
On April 10, 1990, the district court entered its 
opinion and order, reversing the orders of the 
bankruptcy court in both cases.  In re Ionosphere 
Clubs, Inc., 114 B.R. 379 (S.D.N.Y.1990).   The 
district court reasoned that §  1113 of the Bankruptcy 
Code was intended to be the “exclusive ... means in 
the Bankruptcy Code by which a debtor could modify 
or reject its collective bargaining contract 
obligations.”  Id. at 396.   The court concluded that 
application of the automatic stay to bar enforcement 
of a collective bargaining agreement outside the 
bankruptcy court was precluded by §  1113(f), which 
provides that no provision of the Bankruptcy Code 
other than §  1113 should be construed to permit a 
trustee unilaterally to alter or terminate a collective 
bargaining agreement.  Id. at 400. 
 
This appeal followed. 
 
 


II.  
 
 [1] Initially, we set forth our standard of review.   
The district court order is subject to plenary review.  
In re Hanratty, 907 F.2d 1418, 1423 (3 Cir.1990);  In 
re Johnson, 901 F.2d 513, 516 (6 Cir.1990);  In re 
Manville Forest Prods. Corp., 896 F.2d 1384, 1388 
(2 Cir.1990).  “This court exercises the same review 
over the district court's decision that the district court 
may exercise [over the bankruptcy court's decision].”  
Brown v. Pennsylvania State Employees Credit 
Union, 851 F.2d 81, 84 (3 Cir.1988).    Accordingly, 
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we review conclusions of law de novo, and findings 
of fact under a clearly erroneous standard.   *989 In 
re Manville, supra, 896 F.2d at 1388;  Brown, supra, 
851 F.2d at 84. 
 
 


III.  
 
This appeal raises the question of the effect of §  
1113 of the Bankruptcy Code on the application of 
the automatic stay provisions of §  362 of the 
Bankruptcy Code to non-bankruptcy proceedings to 
enforce a collective bargaining agreement.   
Resolution of this dispute requires us to consider the 
intent of Congress in enacting these sections. 
 
 


(A) 
 
 [2] Section 362 of the Bankruptcy Code provides 
that the filing of a petition in bankruptcy 
automatically stays certain actions directed against 
the debtor or against the debtor's property.  11 U.S.C. 
§  362(a) (1988).   The automatic stay provisions 
promote two principal purposes of the Bankruptcy 
Code.   First, the automatic stay “provides the debtor 
with ‘a breathing spell from his creditors.’ ”  
Teachers Ins. & Annuity Ass'n of America v. Butler, 
803 F.2d 61, 64 (2 Cir.1986) (quoting legislative 
history);  In re Petrusch, 667 F.2d 297, 299 (2 
Cir.1981) (same), cert. denied, 456 U.S. 974, 102 
S.Ct. 2238, 72 L.Ed.2d 848 (1982).   In addition, the 
automatic stay allows the bankruptcy court to 
centralize all disputes concerning property of the 
debtor's estate in the bankruptcy court so that 
reorganization can proceed efficiently, unimpeded by 
uncoordinated proceedings in other arenas.   The 
Bankruptcy Code “provide[s] for centralized 
jurisdiction and administration of the debtor, its 
estate and its reorganization in the Bankruptcy Court, 
and [this policy] is effectuated by Sections 362 and 
105 of the Code.”  In re Chateaugay Corp., 109 B.R. 
613, 621 (S.D.N.Y.1990);  see also Hunt v. Bankers 
Trust Co., 799 F.2d 1060, 1069 (5 Cir.1986);  
Holland America Ins. Co. v. Succession of Roy, 777 
F.2d 992, 995 (5 Cir.1985). 
 
 


(B) 
 
We turn next to §  1113 of the Bankruptcy Code.   
Our discussion of that section must begin with the 
Supreme Court's decision in National Labor 
Relations Bd. v. Bildisco & Bildisco, 465 U.S. 513, 
104 S.Ct. 1188, 79 L.Ed.2d 482 (1984).   In Bildisco, 


the Court held, in part, that the filing of a petition in 
bankruptcy rendered collective bargaining 
agreements unenforceable.  Id. at 532, 104 S.Ct. at 
1199.   The debtor, therefore, could terminate 
unilaterally the collective bargaining agreement or 
alter its provisions prior to seeking bankruptcy court 
approval for rejection of an executory contract under 
§  365(a).  Id. at 533-34, 104 S.Ct. at 1199-1200. 
 
In response to Bildisco, Congress enacted §  1113 of 
the Bankruptcy Code as part of the Bankruptcy 
Amendments and Federal Judgeship Act of 1984 
(“BAFJA”), Pub.L. No. 98-353, 98 Stat. 333, 390-91 
(1984).  Section 1113 governs the means by which a 
debtor may assume, reject or modify its collective 
bargaining agreement.  11 U.S.C. §  1113(a), (b) and 
(e) (1988).   It ensures that the debtor attempt to 
negotiate with the union prior to seeking to terminate 
a collective bargaining agreement.  §  1113(b).   In 
the event such negotiations fail, it delineates the 
standard by which an application by the debtor to 
terminate the collective bargaining agreement is to be 
judged by the bankruptcy court and establishes a time 
frame in which this determination is to be made.  11 
U.S.C. §  1113(c), (d) (1988).   Subsection (f) 
provides: 
“No provision of [the Bankruptcy Code] shall be 
construed to permit a trustee to unilaterally terminate 
or alter any provisions of a collective bargaining 
agreement prior to compliance with the provisions of 
[section 1113].” 
 
11 U.S.C. §  1113(f) (1988). 
 
In discerning Congress' intent in enacting §  1113, we 
look first to the language of the statute.  United States 
v. Bonanno Organized Crime Family of La Cosa 
Nostra, 879 F.2d 20, 21 (2 Cir.1989).   Subsection 
1113(a) provides that a debtor “may assume or reject 
a collective bargaining agreement only in accordance 
with the provisions of [section 1113].”  Subsection 
1113(f) evinces an intent that other provisions of the 
Bankruptcy Code are inoperable to the extent that 
they allow a debtor to bypass the requirements of §  
1113.   The language of the statute indicates that 
Congress intended §  1113 to be the sole method*990  
by which a debtor could terminate or modify a 
collective bargaining agreement and that application 
of other provisions of the Bankruptcy Code that 
allow a debtor to bypass the requirements of §  1113 
are prohibited. 
 
 [3] This conclusion is supported by the legislative 
history of §  1113.   There are no committee reports 
accompanying the enactment of §  1113.   We look 
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therefore to statements made by sponsors of the 
legislation on the floor of Congress for an expression 
of legislative intent.   E.g., Regents of the University 
of California v. Public Employment Relations Bd., 
485 U.S. 589, 595-97, 108 S.Ct. 1404, 1408-10, 99 
L.Ed.2d 664 (1988);  North Haven Bd. of Educ. v. 
Bell, 456 U.S. 512, 527, 102 S.Ct. 1912, 1921, 72 
L.Ed.2d 299 (1982).   In support of the legislation, 
Senator Packwood, one of its sponsors, stated: 
“The amendments also prohibit the trustee from 
unilaterally altering or terminating the labor 
agreement prior to compliance with the provisions of 
the section.   This provision encourages the collective 
bargaining process, so basic to federal labor policy.   
The provision overrules the 5-4 portion of the 
Supreme Court's Bildisco decision and means that the 
labor contract is enforceable and binding on both 
parties until a court approved rejection or 
modification.” 
 
130 Cong. Rec. S8898 (daily ed. June 29, 1984). 
 
Finally, the context in which §  1113 was enacted 
supports our conclusion.   It is not disputed that §  
1113 was enacted as the legislative response to the 
Supreme Court's decision in Bildisco.  In re Unimet 
Corp., 842 F.2d 879, 882 (6 Cir.), cert. denied, 488 
U.S. 828, 109 S.Ct. 81, 102 L.Ed.2d 57 (1988);  
Truck Drivers Local 807 v. Carey Transp., Inc., 816 
F.2d 82, 88 (2 Cir.1987);    In re Century Brass 
Prods., Inc., 795 F.2d 265, 272 (2 Cir.1986).   It 
stands to reason, therefore, that the events that took 
place in Bildisco are representative of the ill that 
Congress sought to cure in enacting §  1113. 
 
In Bildisco, a debtor ignored “its obligations under 
the collective-bargaining agreement, including the 
payment of health and pension benefits and the 
remittance to the Union of dues collected under the 
agreement ... [and] refused to pay wage increases 
called for in the collective-bargaining agreement.”  
Bildisco, supra, 465 U.S. at 518, 104 S.Ct. at 1192.   
Those alterations were made prior to seeking relief 
from those obligations in the bankruptcy court and 
absent negotiation with the union. 
“Section 1113(f) reverses that part of Bildisco & 
Bildisco which held that a trustee or debtor in 
possession was not legally bound to a collective 
bargaining agreement subsequent to the filing date 
and prior to the court determination of the application 
for authority to reject such agreement.   The trustee or 
debtor in possession must adhere to the terms of the 
collective bargaining agreement unless the court 
approves the application for rejection pursuant to 
section 1113(c) or grants interim relief under section 


1113(e).” 
 
5 Collier on Bankruptcy, ¶  1113.01 at 1113-11 (15th 
ed. 1990). 
 
 [4] We conclude, from the language of the statute, 
statements made by the sponsors of the legislation, 
and the context in which it was enacted, that 
Congress intended that a collective bargaining 
agreement remain in effect and that the collective 
bargaining process continue after the filing of a 
bankruptcy petition unless and until the debtor 
complies with the provisions of §  1113.   E.g., In re 
Unimet Corp., supra, 842 F.2d at 884 (“section 1113 
unequivocally prohibits the employer from 
unilaterally modifying any provision of the collective 
bargaining agreement”);  In re Century Brass Prods., 
supra, 795 F.2d at 272 (§  1113 “created an expedited 
form of collective bargaining with several safeguards 
designed to insure that employers did not use Chapter 
11 as medicine to rid themselves of corporate 
indigestion”);  In re Mile Hi Metal Sys., Inc., 51 B.R. 
509, 510 (Bankr.D.Colo.1985) (“[o]ne of the primary 
purposes of [section 1113] was to emphasize the 
private collective bargaining process in an effort to 
avoid recourse to the bankruptcy court”). 
 
 [5] We construe subsection 1113(f) quite literally.   
We hold that it was meant to prohibit the application 
of any other *991 provision of the Bankruptcy Code 
when such application would permit a debtor to 
achieve a unilateral termination or modification of a 
collective bargaining agreement without meeting the 
requirements of §  1113. 
 
 


(C) 
 
We consider, on the instant appeal, a very specific 
question, i.e., whether Congress intended in enacting 
§  1113(f) to preclude the application of the 
automatic stay provisions of §  362 to any dispute 
concerning a collective bargaining agreement absent 
compliance with the provisions of §  1113.   We find 
no evidence that Congress had that specific intent. 
 
Section 1113(f) is circumstance specific rather than 
section specific.   Congress did not choose to direct §  
1113(f) at any specific provision whose application it 
deemed would always permit a debtor unilaterally to 
alter a collective bargaining agreement.   Rather, §  
1113(f) presumes a particularized determination in 
any circumstance as to whether the application of 
another provision of the Bankruptcy Code will permit 
a debtor unilaterally to terminate or alter a collective 
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bargaining agreement. 
 
If Congress had intended to preclude application of 
the automatic stay to any dispute involving a 
collective bargaining agreement, it could have 
excepted explicitly proceedings to enforce a 
collective bargaining agreement from the automatic 
stay provisions.  11 U.S.C. §  362(b) (1988).   Indeed, 
in enacting the legislation that included §  1113, 
Congress added two exceptions to the automatic stay.   
BAFJA, Pub.L. No. 98-353, 98 Stat. 333, 365, 371 
(1984) (11 U.S.C. §  362(b)(7), (10) (1988)).   
Moreover, other sections of the Bankruptcy Code 
explicitly state that §  362 is inapplicable.   E.g., 11 
U.S.C. §  1110(a) (1988) (right of secured creditor 
with purchase money security interest in aircraft or 
its parts not subject to §  362);  11 U.S.C. §  1168 
(1988) (right of secured creditor with purchase 
money security interest in rolling stock equipment or 
accessories used on such equipment not subject to §  
362). 
 
 [6] Since we discern no congressional intent on the 
specific issue before us, our analysis is governed by 
two rules of statutory construction.   The first 
encourages consistent interpretations of statutes so as 
to give the fullest effect to congressional intent.  
United States v. Lopez-Cavasos, 915 F.2d 474, 479 (9 
Cir.1990);  Strobl v. New York Mercantile Exchange, 
768 F.2d 22, 30 (2 Cir.), cert. denied, 474 U.S. 1006, 
106 S.Ct. 527, 88 L.Ed.2d 459 (1985).  “ ‘[W]hen 
two statutes are capable of co-existence, it is the duty 
of the courts ... to regard each as effective.’ ”  
Radzanower v. Touche Ross & Co., 426 U.S. 148, 
155, 96 S.Ct. 1989, 1993, 48 L.Ed.2d 540 (1976) 
(citation omitted).   The second instructs us that, 
when two statutes are in irreconcilable conflict, we 
must give effect to the most recently enacted statute 
since it is the most recent indication of congressional 
intent.  Id. at 154, 96 S.Ct. at 1993. 
 
We agree with the district court's conclusion that, to 
the extent the purpose of the automatic stay is to give 
the debtor a “breathing spell,” it cannot be reconciled 
with §  1113, which provides the sole method by 
which a debtor may obtain a “breathing spell” from 
its obligations under a collective bargaining 
agreement.  In re Ionosphere Clubs, supra, 114 B.R. 
at 397.   Were that the only purpose of the automatic 
stay, we would be inclined to affirm the district 
court's thorough opinion in its entirety. 
 
The automatic stay, however, also allows the 
bankruptcy court to protect its jurisdiction over 
property of the debtor's estate by ruling on the 


appropriate manner and forum in which such disputes 
should be resolved.   We previously have recognized 
the importance of that policy in reorganization 
proceedings.   Bohack Corp. v. Borden, Inc., 599 
F.2d 1160, 1165 (2 Cir.1979).   In view of the 
importance of that policy, we conclude that a bright 
line rule precluding the application of the automatic 
stay to any situation involving a collective bargaining 
agreement was not intended by Congress.   Rather, 
we believe that a case by case adjudication is 
preferable.   We will give effect to the automatic stay 
to the extent that its application is not in 
irreconcilable conflict with §  1113. 
 
*992  [7] We hold, therefore, that §  1113(f) 
precludes application of the automatic stay to 
disputes involving a collective bargaining agreement 
only when its application allows a debtor unilaterally 
to terminate or alter any provision of a collective 
bargaining agreement. 
 
 


IV.  
 
 [8] We turn now to the application of the foregoing 
principles to the disputes at issue in the instant case.   
We consider the LPP decision first.   Eastern 
contends that the district court erred in determining 
that §  1113(f) precluded application of the automatic 
stay to the arbitration that ALPA sought to 
commence to determine whether the LPPs in the 
collective bargaining agreement had been triggered.   
We disagree. 
 
Eastern contends that a stay of arbitration does not 
deprive a union of a forum in which to enforce the 
collective bargaining agreement.   That argument 
ignores the fact that adjudication of this dispute in the 
bankruptcy court would nullify effectively the 
arbitration clause in the collective bargaining 
agreement and would substitute the court's judgment 
for that of the arbitrator. 
 
The collective bargaining agreement expressly 
provides for arbitration as the method of dispute 
resolution.  “[S]ection 1113 unequivocally prohibits 
the employer from unilaterally modifying any 
provision of the collective bargaining agreement.”  In 
re Unimet, supra, 842 F.2d at 884 (emphasis in 
original).   This prohibition applies to arbitration 
clauses. 
“It would be anomalous to find that Congress enacted 
a mandatory procedure for rejecting a collective 
bargaining agreement without which the agreement 
stays in full force and effect, and then to hold that a 
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previously enacted section of the same statute-11 
U.S.C. §  362, providing for a stay of claims against a 
debtor's estate-automatically invalidates the 
arbitration clause of a collective bargaining 
agreement....” 
 
In re Marine Pollution Serv., Inc., 88 B.R. 588, 595 
(S.D.N.Y.), rev'd on other grounds, 857 F.2d 91 (2 
Cir.1988). 
 
Application of the automatic stay to ALPA's attempt 
to invoke that provision of the collective bargaining 
agreement would allow Eastern unilaterally to alter 
the collective bargaining agreement by avoiding its 
obligation to arbitrate.  In re Bob's Supermarket's, 
Inc., 118 B.R. 783, 785-86 (Bankr.D.Mont.1990);  In 
re Marine Pollution Serv., Inc., supra, 88 B.R. at 595 
(dicta);  see also Haggard, Labor Arbitration and 
Bankruptcy:  A Trek into the Serbonian Bog, 17 
Loy.U.Chi.L.J. 171, 187-88 (1986) (“Under section 
1113 of the Bankruptcy Code, a collective bargaining 
agreement remains in full force and effect until its 
rejection is approved by the bankruptcy judge or 
other interim relief is allowed.   Thus, the debtor in 
possession or trustee has the contractual duty to 
adhere to the substantive provisions of the agreement 
and the duty to arbitrate any alleged breaches of 
those provisions.”).   In this context, application of 
the automatic stay is in irreconcilable conflict with §  
1113(f), which requires that Eastern seek relief under 
the provisions of §  1113 if it wishes to avoid its 
obligation to arbitrate labor disputes.   Cf. In re 
Marine Pollution Serv., Inc., 89 B.R. 344, 346 
(S.D.N.Y.1988) (“if the Trustee believes that the 
threat of slowdowns or other disturbance is such that 
he wishes to undo the arbitration award, he has open 
to him either a return to the arbitrator or a rejection of 
the contract in the manner Congress prescribed in 11 
U.S.C. §  1113”).   We must give effect to §  1113(f) 
as the later expression of congressional intent. 
 
Our holding is consistent with the purpose underlying 
§  1113 to the extent that it ensures that the collective 
bargaining process continue unless and until the 
bankruptcy court grants the debtor relief under §  
1113.   The federal judiciary and Congress both have 
recognized the importance to the collective 
bargaining process of arbitration.   E.g., United 
Steelworkers v. Warrior & Gulf Navigation Co., 363 
U.S. 574, 578, 80 S.Ct. 1347, 1351, 4 L.Ed.2d 1409 
(1960) (“arbitration of labor disputes under collective 
bargaining agreements is *993 part and parcel of the 
collective bargaining process itself”);  29 U.S.C. §  
173(d) (1988) (favoring method of labor dispute 
resolution agreed to by parties). 


 
 [9] We hold that an arbitration brought pursuant to a 
provision in a collective bargaining agreement is not 
subject to the automatic stay since its application 
would allow a debtor unilaterally to avoid its 
obligation to arbitrate.   The district court properly 
reversed the bankruptcy court's LPP decision. 
 
 


V.  
 
This brings us to the wet-lease decision.   Eastern 
contends that the district court erred in reversing the 
bankruptcy court's determination that the Florida 
action was subject to the automatic stay.   We agree. 
 
 


(A) 
 
 [10] Unlike the LPP decision, application of the 
automatic stay to the action commenced by ALPA in 
the Southern District of Florida did not relieve 
Eastern of the obligation to participate in the method 
of dispute resolution provided for in the collective 
bargaining agreement.   Adjudication in the 
bankruptcy court itself does not violate §  1113(f).   
When a union seeks judicial enforcement of a 
collective bargaining agreement, the purposes behind 
§ §  362 and 1113(f) both can be promoted if the 
dispute can be adjudicated in the bankruptcy court. 
 
We agree with ALPA's contention that precluding it 
from enforcing the collective bargaining agreement 
would render §  1113 illusory since a debtor would 
have no need to invoke it.   If enforcement is 
foreclosed, then a union has no recourse against 
unilateral modifications imposed by a debtor. 
 
The application of §  362 to a non-bankruptcy 
judicial proceeding only forecloses enforcement of 
the collective bargaining agreement if it cannot be 
enforced in the bankruptcy court.   Accordingly, if a 
union has a procedural mechanism to place the 
dispute before the bankruptcy court and the 
bankruptcy court has jurisdiction to resolve the 
dispute, enforcement of the collective bargaining 
agreement is not foreclosed and application of the 
automatic stay does not permit a debtor unilaterally 
to alter its collective bargaining agreement. 
 
 [11] We are not persuaded by ALPA's fear that the 
automatic stay may be interpreted to stay all 
proceedings against the debtor, even those 
commenced in the bankruptcy court.   E.g., In re 
Coastal Group, Inc., 100 B.R. 177, 178 
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(Bankr.D.Del.1989) (pre-petition breach of contract 
claim brought as adversary proceeding subject to 
automatic stay);  In re Penney, 76 B.R. 160, 161 
(Bankr.N.D.Cal.1987) (creditor cannot commence 
adversary proceeding against debtor in bankruptcy 
court for a cause of action that, if commenced in state 
court, would violate automatic stay);  In re Lessig 
Constr., Inc., 67 B.R. 436, 443-44 
(Bankr.E.D.Pa.1986) (automatic stay applies to 
bankruptcy proceedings).   But see In re Vylene 
Enters., Inc., 63 B.R. 900, 905-07 
(Bankr.C.D.Cal.1986) (automatic stay not applicable 
to proceedings seeking injunctive relief commenced 
in bankruptcy court);  In re American Spinning Mills, 
Inc., 43 B.R. 365, 367 (Bankr.E.D.Pa.1984) (“stay 
implicitly does not bar a party from commencing an 
adversary or contested proceeding against the debtor 
under the caption of the bankruptcy case in the court 
where the petition is pending”).   The only 
appropriate purpose that the stay promotes with 
respect to collective bargaining agreements is 
allowing the bankruptcy court to protect its 
jurisdiction so that it can proceed efficiently with 
reorganization.   Therefore, §  1113(f) compels the 
bankruptcy court to provide relief from the stay 
pursuant to §  362(d) to hear the dispute itself, to the 
extent that is necessary, or, in the event that the 
bankruptcy court determines that it is not the 
appropriate forum for the resolution of such a 
dispute, to allow the resolution of the dispute to 
proceed in a non-bankruptcy forum. 
 
Moreover, the fact that the bankruptcy court may not 
have jurisdiction to hear every conceivable claim that 
might arise from the collective bargaining agreement 
does not invalidate our analysis.   The relevant 
inquiry is whether the bankruptcy *994 court has 
jurisdiction to hear the particular dispute at issue.   If 
the bankruptcy court does have jurisdiction to hear a 
dispute, it has the power to take the necessary steps to 
enforce its resolution.  11 U.S.C. §  105 (1988). 
 
Finally, our concern with a procedural mechanism by 
which the union can present the dispute to the 
bankruptcy court does not foreclose debtor-initiated 
resolutions of disputes.   A situation in which the 
union could not bring the dispute before the 
bankruptcy court and the debtor chose not to, 
however, would render the collective bargaining 
agreement unenforceable.   That result is prohibited 
by §  1113(f). 
 
 


(B) 
 


It follows from our preceding analysis that, if the 
wet-lease dispute was properly presented to the 
bankruptcy court, or could have been, and the 
bankruptcy court could exercise jurisdiction over it, 
application of the automatic stay was not precluded 
by §  1113(f).   In making this determination, we 
need not decide whether the bankruptcy court would 
have jurisdiction to resolve any dispute arising from 
the collective bargaining agreement, but only whether 
it had jurisdiction to decide this particular dispute. 
 
Initially, since Eastern brought the merits of the 
dispute before the bankruptcy court, we need not 
consider whether ALPA had a procedural mechanism 
with which to place the dispute before the bankruptcy 
court.   We turn, therefore, to the jurisdiction issue. 
 
In Northern Pipeline Constr. Co. v. Marathon Pipe 
Line Co., 458 U.S. 50, 102 S.Ct. 2858, 73 L.Ed.2d 
598 (1982), the Supreme Court considered 
constitutional restraints on bankruptcy court 
jurisdiction.   The plurality distinguished those issues 
“at the core of the federal bankruptcy power ... from 
the adjudication of state-created private rights.”  Id. 
at 71, 102 S.Ct. at 2871.   The bankruptcy court can 
exercise jurisdiction over the former, but cannot 
exercise jurisdiction over a state law contract claim 
that arose pre-petition.   Such a claim can be 
adjudicated only in an Article III court. 
 
In response to Marathon, as part of the BAFJA, 
Congress amended the jurisdictional grant to 
bankruptcy courts.   Bankruptcy courts may enter 
“appropriate orders and judgments” in “core” 
proceedings.  28 U.S.C. §  157(b)(1) (1988).   
Congress provided a non-exclusive list of 
proceedings it deemed to be core.  28 U.S.C. §  
157(b)(2) (1988).   In addition, a bankruptcy court 
can hear non-core proceedings if they are related to 
the bankruptcy case and the bankruptcy court submits 
proposed findings of fact and conclusions of law for 
review by the district court.  28 U.S.C. §  157(c)(1) 
(1988). 
 
“[B]ankruptcy jurisdiction [is] to be construed as 
broadly as possible within the constitutional 
constraints of Marathon.”  In re Ben Cooper, Inc., 
896 F.2d 1394, 1398 (2 Cir.1990), vacated on other 
grounds, 498 U.S. 964, 111 S.Ct. 425, 112 L.Ed.2d 
408 111 S.Ct. 425 (1990);  see also In re Chateaugay 
Corp., supra, 109 B.R. at 621 (“[t]he reach of 
bankruptcy jurisdiction encompasses all matters the 
outcome of which would affect the debtor or its 
reorganization”).   With the foregoing in mind, we 
consider whether the wet-lease dispute is a matter 
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concerning the administration of the estate, justifying 
bankruptcy jurisdiction.  28 U.S.C. §  157(b)(2)(A) 
(1988). 
 
 [12] The instant dispute involves the effect of the 
collective bargaining agreement on a contract entered 
into post-petition.  “Post-petition contracts with the 
debtor-in-possession ... are integral to the estate 
administration from the date they are entered into.”  
In re Ben Cooper, supra, 896 F.2d at 1399.   
Although this dispute involves an alleged breach of 
the collective bargaining agreement, rather than an 
alleged breach of the post-petition contract, the 
ramifications of the dispute on the administration of 
the estate are of sufficient importance to justify 
bankruptcy court jurisdiction.   E.g., Elsinore Shore 
Assocs. v. Local 54 Hotel Employees, 820 F.2d 62, 66 
(3 Cir.1987) (determination of whether underlying 
cause of strike was arbitrable justifying Boys Market 
injunction against strike was matter concerning 
administration of the estate);  *995International Ass'n 
of  Machinists and Aerospace Workers v. Eastern Air 
Lines, Inc., 121 B.R. 428, 432-33--- B.R. ----, 
(S.D.N.Y.1990) (labor dispute involving union's 
conduct during strike was matter concerning the 
administration of the estate). 
 
We are aware that Congress has expressed an intent 
that district courts, rather than bankruptcy courts, 
hear disputes that involve “consideration of both title 
11 and other laws of the United States regulating 
organizations or activities affecting interstate 
commerce.”  28 U.S.C. §  157(d) (1988).   Our 
holding is not inconsistent with congressional intent 
as expressed in that provision, which provides for 
mandatory withdrawal of such cases from the 
bankruptcy court to the district court.   It has been 
construed narrowly.   “Withdrawal under 28 U.S.C. §  
157(d) is not available merely whenever non-
Bankruptcy Code federal statutes will be considered 
in the Bankruptcy Court proceeding, but is reserved 
for cases where substantial and material 
consideration of non-Bankruptcy Code federal 
statutes is necessary for the resolution of the 
proceeding.”  In re Ionosphere Clubs, Inc., 103 B.R. 
416, 418-19 (S.D.N.Y.1989) (footnote omitted);  see 
also In re White Motor Corp., 42 B.R. 693, 700 
(N.D.Ohio 1984) (“ ‘[t]he district court should ... not 
allow a party to use this provision to require 
withdrawal where such laws are not material to 
resolution of the proceeding’ ” (quoting legislative 
history)). 
 
Eastern's rights in this dispute are governed by 
Florida East Coast, supra.   In that case, the Court 


held that, during a strike, a carrier could make 
unilateral changes in a collective bargaining 
agreement without complying with the terms of the 
RLA that were reasonably necessary to its continued 
operation.  Florida East Coast, supra, 384 U.S. at 
246-48, 86 S.Ct. at 1424-26.   Application of that 
doctrine does not require the bankruptcy court to 
engage itself in the intricacies of the RLA.   
Resolution of the dispute in the instant case, 
therefore, does not demand substantial consideration 
of the RLA, but, rather “involves the routine 
application of [a] non-Bankruptcy Code federal 
statute[ ].”  In re Ionosphere Clubs, supra, 103 B.R. 
at 420. 
 
We hold that the bankruptcy court had jurisdiction to 
resolve the issues presented by the Florida action. 
 
 


VI.  
 
We turn next to the propriety of the bankruptcy 
court's exercise of its powers under §  105 to enjoin 
ALPA from prosecuting the wet-lease action.   
Eastern contends that the district court erred in 
holding that the bankruptcy court was precluded by §  
1113(f) from issuing an injunction against 
prosecution of the Florida lawsuit.   We agree. 
 
 [13] [14] Section 105(a) of the Bankruptcy Code 
provides that:  “The court may issue any order, 
process or judgment that is necessary or appropriate 
to carry out the provisions of this title.”   This power 
“must and can only be exercised within the confines 
of the Bankruptcy Code.”  Norwest Bank 
Worthington v. Ahlers, 485 U.S. 197, 206, 108 S.Ct. 
963, 968, 99 L.Ed.2d 169 (1988);  see also In re 
Johns-Manville Corp., 801 F.2d 60, 63 (2 Cir.1986) ( 
“Section 105(a) ... does not broaden the bankruptcy 
court's jurisdiction”).   The bankruptcy court's 
equitable powers cannot be exercised in derogation of 
other sections of the Bankruptcy Code.  In re 
Morristown & Erie R.R. Co., 885 F.2d 98, 100 (3 
Cir.1989);  In re NWFX, Inc., 864 F.2d 593, 595 (8 
Cir.1989).   The district court reasoned that an 
injunction issued to bar enforcement of a collective 
bargaining agreement outside the bankruptcy court 
would violate §  1113.   It followed, from the district 
court's analysis, that the bankruptcy court's equitable 
powers could not be used to that end.  In re 
Ionosphere Clubs, supra, 114 B.R. at 404-05. 
 
Since §  105, like §  362, is a means by which the 
bankruptcy court can protect its jurisdiction, In re 
Chateaugay Corp., supra, 109 B.R. at 621, we hold 
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that its application is not always inconsistent with §  
1113.   We hold that the bankruptcy court's exercise 
of its equitable powers pursuant to §  105 to enjoin 
enforcement of a collective bargaining agreement is 
subject to the same considerations set forth above for 
the application of §  362. 
 
 


*996 VII.  
 
ALPA contends that the Norris-LaGuardia Act 
prohibited the bankruptcy court from enjoining the 
Florida action and raises several issues concerning 
the merits of the wet-lease decision.   The district 
court did not reach these issues since it decided that 
application of the automatic stay violated §  1113(f).   
In light of our contrary holding, we remand the case 
to the district court for consideration of ALPA's 
claims. 
 
 


VIII.  
 
To summarize: 
 
We hold that application of the automatic stay 
provisions of §  362 of the Bankruptcy Code is 
precluded by §  1113(f) only to the extent that they 
permit a debtor unilaterally to terminate or alter a 
collective bargaining agreement.   With respect to the 
LPP decision, we hold that application of the 
automatic stay to the arbitration brought pursuant to 
the collective bargaining agreement violated §  
1113(f) since it allowed Eastern unilaterally to avoid 
its obligation to arbitrate.   We hold that the 
bankruptcy court may stay a non-bankruptcy judicial 
proceeding to enforce a collective bargaining 
agreement if the union can bring the dispute before 
the bankruptcy court and the bankruptcy court has 
jurisdiction to resolve it.   With respect to the wet-
lease decision, we hold that the bankruptcy court had 
jurisdiction to resolve the issues raised by the Florida 
action and, therefore, the stay of that action was not 
precluded by §  1113(f).   Finally, we hold that 
section 1113(f) did not prohibit the bankruptcy court 
from issuing an injunction against prosecution of the 
Florida action.   We remand the case to the district 
court for further consideration of the wet-lease 
decision. 
 
Affirmed in part, reversed in part and remanded. 
MINER, Circuit Judge, concurring in part and 
dissenting in part: 
I agree with my colleagues insofar as they conclude 
that application of the automatic stay provided by §  


362 of the Bankruptcy Code to the arbitration of the 
labor protective provisions of the collective 
bargaining agreement is violative of §  1113(f) of the 
Code.   I respectfully disagree with my colleagues 
insofar as they conclude that §  1113(f) does not bar 
an automatic stay of the Florida action, the injunction 
issued by the Bankruptcy Court against further 
prosecution of that action, and the Bankruptcy 
Court's resolution of the wet-leasing dispute. 
 
Section 1 of the Collective Bargaining Agreement 
between Eastern and ALPA provides: 
that all present or future flying including flight 
training (except for initial factory-conducted training 
in newly purchased equipment), revenue flying, ferry 
flights, charters and wet-leases performed in or for 
the service of Eastern Air Lines, Inc., shall be 
performed by pilots whose names appear on the then-
current Eastern Air Lines' System Seniority List. 
 
In apparent violation of the foregoing provision, 
Eastern entered into wet-leasing agreements whereby 
it leased aircraft with crews from Continental while 
Eastern pilots were on strike.   As a debtor in a 
Chapter 11 reorganization, however, Eastern may not 
“unilaterally ... alter any provisions of a collective 
bargaining agreement” prior to court approval in the 
manner specified by §  1113 of the Code.  11 U.S.C. 
§  1113(f). 
 
Rather than first seeking the requisite court approval 
authorizing rejection of the collective bargaining 
agreement upon a showing that modifications in the 
agreement “are necessary to permit the 
reorganization of the debtor,” 11 U.S.C. §  
1113(b)(1)(A), Eastern proceeded to lease aircraft 
and crews for its normal business operations.   
Eastern made no effort to negotiate with ALPA 
before making its arrangements with Continental.   
As a consequence, ALPA sought in the district court 
in Florida to compel expedited arbitration of its wet-
leasing grievance, to procure the issuance of an 
injunction in aid of arbitration and to obtain other 
relief as well.   Arbitration of the wet-leasing 
grievance is required by the labor agreement, which 
*997 also requires arbitration of the labor protective 
provisions issue and of any other dispute that may 
arise out of the performance or non-performance of 
the agreement. 
 
My colleagues “hold that application of the automatic 
stay to the arbitration brought pursuant to the 
collective bargaining agreement violated §  1113(f) 
since it allowed Eastern unilaterally to avoid the 
obligation to arbitrate.”   In their opinion, this holding 


©  2006 Thomson/West. No Claim to Orig. U.S. Govt. Works. 
 



http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=11USCAS1113&FindType=L

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=11USCAS1113&FindType=L

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=11USCAS105&FindType=L

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=11USCAS362&FindType=L

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=11USCAS1113&FindType=L

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=11USCAS362&FindType=L

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=11USCAS1113&FindType=L

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=11USCAS1113&FindType=L

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=11USCAS1113&FindType=L

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=11USCAS1113&FindType=L

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=11USCAS1113&FindType=L

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DocName=0252676901&FindType=h

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=11USCAS362&FindType=L

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=11USCAS362&FindType=L

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=11USCAS1113&FindType=L

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=11USCAS1113&FindType=L

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=11USCAS1113&FindType=L

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=11USCAS1113&FindType=L

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=11USCAS1113&FindType=L

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=11USCAS1113&FindType=L

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=11USCAS1113&FindType=L

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=11USCAS1113&FindType=L





922 F.2d 984 Page 13
922 F.2d 984, 118 Lab.Cas. P 10,548, 59 USLW 2407, Bankr. L. Rep.  P 73,747, 136 L.R.R.M. (BNA) 2065 
(Cite as: 922 F.2d 984) 
 
serves only to bar the application of the stay to the 
labor protective provisions arbitration proceeding.   
To the extent that §  1113(f) is implicated, however, 
it seems to me that there is no difference between 
rejecting the automatic stay as a bar to that arbitration 
proceeding and rejecting it as a bar to an action to 
compel arbitration of the wet-leasing issue.   See In 
re Marine Pollution Serv., Inc., 88 Bankr. 588 
(S.D.N.Y.1988). 
 
In holding the automatic stay of §  362 applicable, 
and in enjoining further prosecution in the Florida 
District Court under the authority of §  105, the 
Bankruptcy Court proceeded to resolve the wet-lease 
issue by determining that “[t]hese wet-leases were, 
and are, reasonably necessary to Eastern's efforts to 
rebuild its operations.”  In re Ionosphere Clubs, Inc., 
105 Bankr. 773, 775 (S.D.N.Y.1989).   The 
Bankruptcy Court also found that “[b]y proceeding to 
enjoin Eastern from continuing with those [wet-lease] 
operations, ALPA would disrupt Eastern's planned 
flight operations causing the estate to suffer 
irreparably by the substantial erosion of Eastern's 
operations.”  Id.  While these determinations may be 
taken as a finding that elimination of the wet-leasing 
prohibition is a modification “necessary to permit the 
reorganization of the debtor,” 11 U.S.C. §  
1113(b)(1)(A), there was no compliance with the 
statutory scheme for rejection of the collective 
bargaining agreement, and the Bankruptcy Court 
therefore was without jurisdiction to excuse violation 
of the wet-leasing prohibition clause.   See generally 
Note, Nobody Likes Rejection Unless You're a Debtor 
in Chapter 11:  Rejection of Collective Bargaining 
Agreements Under 11 U.S.C. §  1113, 34 
N.Y.L.Sch.L.Rev. 169, 171-74 (1989). 
 
By obtaining its relief in the Bankruptcy Court in the 
context of an action to enforce an automatic stay, 
Eastern is able to avoid compliance with a carefully-
drawn statute enacted by Congress to govern labor-
management relations in a bankruptcy reorganization.   
As noted by my colleagues, the statute was designed 
to overcome the Supreme Court's decision in 
National Labor Relations Board v. Bildisco & 
Bildisco, 465 U.S. 513, 528-29, 104 S.Ct. 1188, 
1197-98, 79 L.Ed.2d 482 (1984), which allowed a 
debtor unilaterally to terminate or alter a collective 
bargaining agreement prior to seeking bankruptcy 
court approval under §  365(a) for rejection of an 
executory contract.   The statute specifically forbids 
termination in the manner permitted by Bildisco and 
promotes the long-established national labor policy 
of encouraging collective bargaining.   See In re 
Century Brass Prods., Inc., 795 F.2d 265, 266, 272 


(2d Cir.), cert. denied, 479 U.S. 949, 107 S.Ct. 433, 
93 L.Ed.2d 383 (1986). 
 
Eastern simply cannot be relieved of its obligation to 
avoid wet-leasing unless it follows the step-by-step 
procedure established by Congress.   Since it 
contends that the modification in employee benefits 
and protection it seeks is necessary to permit its 
reorganization, it first must make a proposal to 
ALPA.  11 U.S.C. §  1113(b)(1)(A).   Eastern must 
provide ALPA with information relevant to an 
evaluation of the proposal.  Id. §  1113(b)(1)(B).   It 
must hold meetings with ALPA in a good faith effort 
to reach a mutually satisfactory modification.  Id. §  
1113(b)(2).   It may file an application for rejection 
only after the modification proposal has been made, 
discussed and rejected.  Id. §  1113(d)(1).   The court 
then will decide, after a hearing on notice to 
interested parties, whether to reject the agreement.  
Id. 
 
Eastern cannot prevail, even after a hearing, unless 
the court finds that a proposal of the sort 
contemplated by the statute was made prior to the 
hearing, ALPA has refused without good cause to 
accept the proposal and “the balance of the equities 
clearly favors rejection of [the collective bargaining] 
agreement.”  Id. §  1113(c).   In making its decision, 
“the *998 court must consider whether rejection 
would increase the likelihood of successful 
reorganization.”  Truck Drivers Local 807 v. Carey 
Transp., Inc., 816 F.2d 82, 89 (2d Cir.1987);  see also 
In re Royal Composing Room, Inc., 62 Bankr. 403 
(S.D.N.Y.), aff'd, 848 F.2d 345 (2d Cir.1988);  cert. 
denied, 489 U.S. 1078, 109 S.Ct. 1529 103 L.Ed.2d 
834 (1989).   It is only after all the preliminary steps 
have been completed, and the court fails to rule on 
the application within thirty days after the hearing is 
commenced, that the debtor unilaterally “may 
terminate or alter any provisions of the collective 
bargaining agreement pending the ruling of the court 
on such application.”  11 U.S.C. §  1113(d)(2).   
Eastern took this one-sided action without bothering 
with the preliminaries.   See In re American 
Provision Co., 44 Bankr. 907, 909 (D.Minn.1984).   
We should not countenance this conduct, for it 
precludes resolution of the wet leasing dispute 
through the preferred process of collective 
bargaining. 
 
I have no quarrel with the notion that the Bankruptcy 
Court has jurisdiction to perform the court functions 
described in §  1113.   That jurisdiction was not 
invoked here, however, and there was accordingly an 
evasion of congressional purpose.   My colleagues 
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say that if a collective bargaining agreement can 
somehow be enforced in a bankruptcy court, then the 
automatic stay provisions of §  362 may be applied to 
enforcement of the agreement in a non-bankruptcy 
court;  that the wet-leasing dispute properly was 
placed before the Bankruptcy Court here;  and that 
the Bankruptcy Court's exercise of its equitable 
powers under §  105 to enjoin enforcement of the 
collective bargaining agreement is a means that may 
be used for the protection of bankruptcy court 
jurisdiction.   I say that application of the automatic 
stay provisions of §  362 to an action brought to 
compel compliance with the arbitration provisions of 
a collective bargaining agreement is inconsistent with 
the broad purposes and specific language of §  1113;  
that the wet-leasing dispute was not properly placed 
before the Bankruptcy Court here;  and that the 
equitable powers of a bankruptcy court under §  105 
may not be used to enjoin enforcement of a collective 
bargaining agreement in any manner inconsistent 
with §  1113.   Accordingly, I would affirm the 
judgment of the district court in all respects. 
 
C.A.2 (N.Y.),1990. 
In re Ionosphere Clubs, Inc. 
922 F.2d 984, 118 Lab.Cas. P 10,548, 59 USLW 
2407, Bankr. L. Rep.  P 73,747, 136 L.R.R.M. (BNA) 
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United States Bankruptcy Court,S.D. New York. 
In re Karen de KLEINMAN, Debtor. 


Bankruptcy No. 91-B-11913. 
 


April 20, 1992. 
 
After Chapter 11 debtor had appealed the Bankruptcy 
Court's decision to lift automatic stay to allow 
creditor to proceed with foreclosure on debtor's 
apartment, debtor sought hearing date for proposed 
motion to vacate order lifting the stay and for 
injunction to stay the foreclosure sale.   The 
Bankruptcy Court, Prudence B. Abram, J., held that:  
(1) bankruptcy court lacked jurisdiction to vacate 
order, and (2) debtor failed to establish she was 
entitled to injunction. 
 
So ordered. 
 


West Headnotes 
 
[1] Bankruptcy 51 3776.1 
 
51 Bankruptcy 
     51XIX Review 
          51XIX(B) Review of Bankruptcy Court 
               51k3776 Effect of Transfer 
                    51k3776.1 k. In General. Most Cited 
Cases
 (Formerly 51k3776) 
Filing of notice of appeal to a federal district court 
divests bankruptcy court of jurisdiction to proceed 
with matters raised by such appeal;  this divestment 
of jurisdiction preserves the integrity of appellate 
process by avoiding needless confusion which would 
flow from putting same issue before two courts at 
once. 
 
[2] Federal Courts 170B 681.1 
 
170B Federal Courts 
     170BVIII Courts of Appeals 
          170BVIII(F) Effect of Transfer and 
Supersedeas or Stay 
               170Bk681 Effect of Transfer of Cause or 
Proceedings Therefor 
                    170Bk681.1 k. In General. Most Cited 
Cases
 (Formerly 170Bk681) 


Traditional rule is that when an appeal is taken from 
federal district court, that court is divested of 
jurisdiction except to take action in aid of the appeal 
until case is remanded to it by appellate court. 
 
[3] Federal Courts 170B 683 
 
170B Federal Courts 
     170BVIII Courts of Appeals 
          170BVIII(F) Effect of Transfer and 
Supersedeas or Stay 
               170Bk681 Effect of Transfer of Cause or 
Proceedings Therefor 
                    170Bk683 k. Amendment, Vacation, or 
Relief from Judgment. Most Cited Cases
Once appeal is taken from order of federal district 
court, federal district court is without power to grant 
relief under rule concerning relief from judgment or 
order, whether motion is made prior to or after the 
appeal is taken, except with permission of the 
appellate court.  Fed.Rules Civ.Proc.Rule 60(b), 28 
U.S.C.A. 
 
[4] Federal Courts 170B 681.1 
 
170B Federal Courts 
     170BVIII Courts of Appeals 
          170BVIII(F) Effect of Transfer and 
Supersedeas or Stay 
               170Bk681 Effect of Transfer of Cause or 
Proceedings Therefor 
                    170Bk681.1 k. In General. Most Cited 
Cases
 (Formerly 170Bk681) 
Once judgment is appealed, federal district court may 
retain jurisdiction under specific statutory authority. 
 
[5] Bankruptcy 51 3776.1 
 
51 Bankruptcy 
     51XIX Review 
          51XIX(B) Review of Bankruptcy Court 
               51k3776 Effect of Transfer 
                    51k3776.1 k. In General. Most Cited 
Cases
 (Formerly 51k3776) 
Bankruptcy court lacked jurisdiction to grant relief 
under rule concerning relief from judgment or order 
where Chapter 11 debtor had already filed notice of 
appeal in which the issue, whether creditor had 
obtained state court judgment by fraud, was the same 
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in the pending appeal as it was in the motion for 
relief from judgment.  Fed.Rules Civ.Proc.Rule 
60(b), 28 U.S.C.A. 
 
[6] Bankruptcy 51 3776.5(2) 
 
51 Bankruptcy 
     51XIX Review 
          51XIX(B) Review of Bankruptcy Court 
               51k3776 Effect of Transfer 
                    51k3776.5 Supersedeas or Stay 
                         51k3776.5(2) k. Right;  Grant or 
Denial;  Discretion. Most Cited Cases
To obtain grant of stay in a proceeding pending 
appeal from bankruptcy court order, movant must 
establish strong likelihood of success on merits of the 
appeal, that movant will suffer irreparable injury if 
stay is denied, that no substantial harm will be 
suffered by others if stay is granted, and what harm to 
the public interest, if implicated, is.  Fed.Rules 
Bankr.Proc.Rule 8005, 11 U.S.C.A. 
 
[7] Bankruptcy 51 3776.5(2) 
 
51 Bankruptcy 
     51XIX Review 
          51XIX(B) Review of Bankruptcy Court 
               51k3776 Effect of Transfer 
                    51k3776.5 Supersedeas or Stay 
                         51k3776.5(2) k. Right;  Grant or 
Denial;  Discretion. Most Cited Cases
Chapter 11 debtor-in-possession was not entitled to 
injunction to stay foreclosure sale of her apartment 
absent showing that criteria for stay of the 
foreclosure sale pending appeal of bankruptcy court 
order lifting automatic stay had been met;  debtor 
failed to establish strong likelihood of success on 
merits of appeal, and there would be no irreparable 
harm to debtor since it appeared debtor had no equity 
in apartment and, even if she did, any injury to such 
equity could be compensated by money damages.  
Fed.Rules Bankr.Proc.Rule 8005, 11 U.S.C.A. 
 
 
*525 Karen de Kleinman, pro se. 
Zeichner, Ellman & Krause, New York City, for 
Citibank, N.A. 
 


MEMORANDUM DECISION DENYING 
REQUEST FOR HEARING DATE AND DENYING 


STAY PENDING APPEAL  
PRUDENCE B. ABRAM, Bankruptcy Judge.  FN*


 
FN*  Known as Prudence Carter Beatty. 


 
In light of the emergency perceived by the debtor, 
this Court is taking the unusual step of reducing to 
writing its reasons for declining to grant a telephonic 
request and subsequent written request for a motion 
date for an as-yet unfiled motion to vacate an order 
lifting the automatic stay under Federal Rule of Civil 
Procedure (“FRCP”) 60(b).   The court is treating the 
debtor's letter of April 1, 1992 (the “Letter”) as a 
formal application for a return date on the proposed 
FRCP 60(b) motion and for a stay pending appeal.   
That application is also being denied for the reasons 
set forth below. 
 
 


BACKGROUND  
 
On January 15, 1992 this Court issued an order (the 
“Order”) with respect to a motion made by Citibank, 
N.A. (“Citibank”) to lift the automatic stay so as to 
permit Citibank to foreclose against two 
condominium apartments, Units 26A and 39E, both 
located in Olympic Towers, 647 Fifth Avenue, New 
York, New York.   See In re de Kleinman, 136 B.R. 
74 (Bankr.S.D.N.Y.1992) (“de Kleinman II  ”).   This 
Court granted Citibank's motion with respect to Unit 
26A (the “Apartment”), which is the residence of the 
debtor, Karen de Kleinman (“Debtor”).   Unit 39E is 
not involved in the present matter.   As familiarity 
with de Kleinman II is assumed, this Court will not 
restate the facts set forth therein. 
 
The Debtor filed a notice of appeal from the Order to 
the District Court on or about January 24, 1992.   In 
the notice of appeal the Debtor contends that the state 
court judgment of foreclosure and sale in favor of 
Citibank was obtained by actual fraud on the court 
which issued such judgment, because, inter alia, the 
mortgage and all claims for condominium common 
charges had been voided previously in another action.   
The notice of appeal also makes reference to a 
separate action for fraud and deceit that was 
commenced by the Debtor against Citibank and the 
condominium board and pending at the time of the 
Court's decision to lift the automatic stay.   In 
conclusion, the notice of appeal states: 
“In light of the above, (and particularly inasmuch as 
the sub[j]ect condominium, *526 Unit 26-A, is 
debtor-in-possession's residence and place of 
business, based on equitable principles, until the 
validity of Citibank's and its co-conspirator's 
purported claims and interest, are fully adjudicated in 
the above-mentioned FRAUD action (Index 
310423/91), Citibank, N.A., is NOT entitled to any 
favorable relief from the ‘automatic stay’;  and 
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conversely, the “DIP” is entitled to the continued 
‘protective’ provisions of Section 362, U.S. 
Bankruptcy Code.”  (Emphasis in original). 
 
 
The appeal remains pending. 
 
In the Letter, the Debtor has sought a hearing date 
from this Court for a proposed motion to vacate the 
order lifting the automatic stay pursuant to FRCP 
60(b)  FN1, on the grounds that the automatic stay was 
obtained by Citibank's practicing fraud on this Court, 
the Debtor in Possession and the Debtor's estate.   
The heart of the Debtor's fraud claim is that Citibank 
fraudulently concealed a material fact, namely the 
existence of a 1985 title insurance policy, which she 
alleges fully insured Citibank's mortgage on the 
Apartment.   The Debtor urges that, “[o]bviously, if 
[Citibank's] mortgage has always been fully insured, 
it could not possibly be ‘inadequately protected’.”   
Letter at 3. 
 
 


FN1. Bankruptcy Rule 9024 provides that 
FRCP 60(b) applies in bankruptcy cases 
except in certain circumstances not relevant 
to this matter. 


 
Attached to the Letter is a copy of a notice of sale 
which states that the Apartment will be offered for 
sale on May 8, 1992 at 9:00 a.m. at a public auction 
pursuant to the judgment of foreclosure. 
 
At the time the Debtor telephonically requested a 
motion date, she was advised by the undersigned's 
law clerk that she would be required to proceed by 
way of order to show cause inasmuch as a question 
existed whether this court had the power to act in 
light of the pending appeal.   The Debtor was referred 
to In re Neuman, 67 B.R. 99 (S.D.N.Y.1986), in 
which the District Court reversed this Court's 
decision modifying an order from which an appeal 
was pending in a personal Chapter 11 case. 
 
 


DISCUSSION  
 


A. FRCP 60(b)
 
 
Turning first to that part of the Letter seeking relief 
under FRCP 60(b), the Court notes that the Debtor 
does not specify under what subdivision she moves, 
although it appears from the Letter that subdivisions 
(1) and (3) are most relevant to her case since she 


bases her claims on newly discovered information 
and fraud. 
 
The Debtor requests that this Court reconsider the 
Order which is currently on appeal before the District 
Court.   The United States Supreme Court has stated 
that “the filing of a notice of appeal is an event of 
jurisdictional significance-it confers jurisdiction on 
the court of appeals and divests the district court of 
its control over those aspects of the case involved in 
the appeal.”  Griggs v. Provident Consumer Discount 
Co., 459 U.S. 56, 58, 103 S.Ct. 400, 402, 74 L.Ed.2d 
225 (1982).   See also Leonhard v. United States, 633 
F.2d 599, 609-10 (2d Cir.1980), cert. denied, 451 
U.S. 908, 101 S.Ct. 1975, 68 L.Ed.2d 295 (1981) 
(“Once a proper appeal is taken, the district court 
may generally take action only in aid of the appeal or 
to correct clerical errors as allowed by the Federal 
Rules of Civil (or Criminal) Procedure.”). 
 
 [1] The “jurisdictional significance” of a pending 
appeal applies equally to bankruptcy courts.   The 
filing of a notice of appeal to a district court divests a 
bankruptcy court of jurisdiction to proceed with 
matters raised by such appeal.  In re Neuman, 67 
B.R. at 101.   This divestment of jurisdiction 
preserves the integrity of the appellate process by 
avoiding the needless confusion which would flow 
from putting the same issue before two courts at 
once.  In re Charles & Lillian Brown's Hotel, 93 B.R. 
49, 51 (Bankr.S.D.N.Y.1988);  In re Emergency 
Beacon Corp., 58 B.R. 399, 402 
(Bankr.S.D.N.Y.1986). 
 
 [2] [3] The traditional rule is that when an appeal is 
taken from the district court *527 the latter court is 
divested of jurisdiction except to take action in aid of 
the appeal until the case is remanded to it by the 
appellate court.   As a result, the district court is 
without power to grant relief under FRCP 60(b), 
whether the motion is made prior to or after the 
appeal is taken, except with permission of the 
appellate court.  Brown's Hotel, 93 B.R. at 52 (citing 
7 Moore's Federal Practice ¶  60.30[2] at 60-331-2). 
 
 [4] This district has consistently adhered to this 
traditional jurisdictional rule, see Brown's Hotel, 93 
B.R. 49, United States Lines, Inc. v. GAC Marine 
Fuels, Ltd. (In re McLean Indus., Inc.), 76 B.R. 291 
(Bankr.S.D.N.Y.1987), In re Crozier Bros., Inc., 60 
B.R. 683 (Bankr.S.D.N.Y.1986), Emergency Beacon 
Corp., 58 B.R. 399 (Bankr.S.D.N.Y.1986);  see also 
Weiss v. Hunna, 312 F.2d 711 (2d Cir.), cert. denied, 
374 U.S. 853, 83 S.Ct. 1920, 10 L.Ed.2d 1073 
(1963), except on the rare occasion when action by 
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the lower court is necessary to preserve the status quo 
as of the time of the appeal. FN2  Neuman, 67 B.R. at 
101.   This Court does not find that the Order falls 
within such exception. 
 
 


FN2. For example, once a judgment is 
appealed, a district court may retain 
jurisdiction under specific statutory 
authority, Davis v. United States, 667 F.2d 
822, 824 (9th Cir.1982);  a district court may 
also act to assist the court of appeals in the 
exercise of its jurisdiction.  Id., see 
Securities & Exchange Comm'n v. Investors 
Security Corp., 560 F.2d 561, 568 (3d 
Cir.1977). 


 
 [5] Because this court concludes that it lacks 
jurisdiction to grant relief under FRCP 60(b) with 
respect to the Order, the Debtor's request for a 
hearing date is denied. 
 
 


B. Bankruptcy Rule 8005
 
In the Letter, the Debtor also seeks relief pursuant to 
Bankruptcy Code §  105 for an injunction to stay the 
foreclosure sale.   The penultimate paragraph of the 
Letter states: 
“In the interests of judicial fair play, and in order to 
prevent a gross miscarriage of JUSTICE, I 
respectfully request that Your Honor enjoin Citibank 
from pursuing its scheduled foreclosure sale on May 
8, 1992, (pursuant to Section 105 of the Code), that a 
prompt return date for my motion to vacate the prior 
judgment lifting the stay, be granted, sua sponte, and 
that proper ‘discovery’ be had in connection with the 
‘fraudulently concealed’ Mortgagee's Insurance 
Policy.”   Letter at 5 (emphasis in original). 
 
 
Notwithstanding the Debtor's reference to 
Bankruptcy Code §  105, this Court interprets the 
Debtor's request as one for a hearing on a stay 
pending appeal of the Order. FN3


 
 


FN3. This Court declines to set a return date 
for a hearing on the Debtor's request for a 
stay.   Local Bankruptcy Rule 13(i) states 
that “the judge may direct the parties to 
submit, and may determine motions without 
oral hearing.”   Bankruptcy Rule 9014 states 
that reasonable notice and an opportunity for 
a hearing shall be afforded the party against 


who relief is sought.   Since this court has 
determined to deny the Debtor's request, this 
court finds no necessity to afford Citicorp a 
hearing.   Compare FRCP 78 (“[T]o 
expedite its business, the Court may make 
provision by rule or order for the submission 
and determination of motions without oral 
hearing upon brief written statements of 
reasons in support and opposition.”) 
During the course of this case, the Debtor 
has left a voluminous paper trail.   Since the 
Order was entered, the Court has received a 
series of letters from the Debtor requesting 
various forms of relief.   Such letters have 
also been sent to counsel to Citibank.   This 
Court has more than sufficient information 
to determine the application for a stay.   
Further, since the foreclosure sale is 
scheduled for May 8, 1992, the Court 
believes the most expeditious manner in 
which it can act so as to preserve the 
Debtor's right to request a stay from the 
District Court is to determine this 
application on submission and without oral 
argument. 


 
Bankruptcy Rule 8005 provides in relevant part that 
“the bankruptcy judge may suspend or order the 
continuation of other proceedings in the case under 
the [Bankruptcy] Code or make any other appropriate 
order during the pendency of an appeal on such terms 
as will protect the rights of all parties in interest.”   
An application for a stay pending appeal ordinarily is 
to be made in the first instance to the bankruptcy 
court.   See Bankruptcy Rule 8005 (“A motion for 
such relief, or for modification or termination of 
relief granted by a bankruptcy*528  judge, may be 
made to the district court or the bankruptcy appellate 
panel, but the motion shall show why the relief, 
modification, or termination was not obtained from 
the bankruptcy judge.”)   The Debtor has not 
previously sought a stay of the Order.   This Court 
declines to stay the Order for the reasons set forth 
below. 
 
 [6] The standards for the grant of a stay pending 
appeal are the same as those governing the grant of 
an injunction.  Sandra Cotton, Inc. v. Bank of New 
York, 64 B.R. 262, 263 (W.D.N.Y.1986), appeal 
dismissed, 87 B.R. 272 (W.D.N.Y.1988), In re 
Liggett, 118 B.R. 219, 221 (Bankr.S.D.N.Y.1990).   
To obtain such relief, the movant must establish (1) 
the strong likelihood of success on the merits of the 
appeal;  (2) that the movant will suffer irreparable 
injury if the stay is denied;  (3) that no substantial 
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harm will be suffered by others if the stay is granted;  
and (4) what the harm to the public interest, if 
implicated, is.  Brown's Hotel, 93 B.R. at 53;  Liggett, 
118 B.R. at 221.   All four criteria must be satisfied 
before relief under Rule 8005 will be granted.  
Brown's Hotel, 93 B.R. at 53. 
 
 [7] As to the first element, the Debtor has not 
established a strong likelihood of success on the 
merits.   The Debtor claims to have received new 
information about the existence of a title insurance 
policy obtained by Citibank which covers the 
Apartment.   However, this Court sees little prospect 
for success on the merits on this line of argument.   
First, the “new information” discovered by the 
Debtor simply supports the lifting of the automatic 
stay since it is an issue that the Debtor would have to 
litigate in the state courts.   Second, as the Debtor's 
claim sounds in fraud she must show not only that 
she was unaware of the existence of the title 
insurance policy but also that she was unable to 
discover it.   However, in a letter dated March 4, 
1992 which was addressed to Citibank's counsel and 
which is attached to the Letter, the Debtor 
acknowledges that she paid the premium for that very 
title insurance policy on November 17, 1985 at the 
closing of the Apartment.   Moreover, the Debtor 
acknowledges that she indemnified the title company 
against all losses in connection with the failure of the 
Board of Managers of the condominium to issue its 
routine “waiver” of its right of first refusal.   FN4  
Given the unrefuted evidence that the Debtor was 
aware of the existence of the title insurance policy as 
of the closing, the Debtor's claim of fraud by 
Citibank certainly cannot be deemed to be based 
solely on newly discovered information and appears 
to be either without merit or barred by prior 
litigation. 
 
 


FN4. While the merits of the title insurance 
issue are not before this Court, the Court 
finds it necessary to point out that this 
appears to be another effort by the Debtor to 
obscure the issues related to this proceeding.   
In at least some of her papers the Debtor has 
indicated that she was turned down by the 
Board of Managers for failure to provide 
financial disclosure, which would not appear 
to be a risk covered by the title insurance 
policy.   If the condominium had exercised a 
right of first refusal to purchase the 
Apartment, this dispute would presumably 
be in a different posture with condominium 
seeking to exercise ownership rights. 


 
As to the second element that must be found before a 
stay pending appeal is granted, the Court finds no 
irreparable harm to the Debtor since (1) it appears 
that the Debtor has no equity in the Apartment;  and 
(2) assuming arguendo that she does have equity in 
the Apartment, any injury to such equity could be 
compensated by money damages.  Liggett, 118 B.R. 
at 222;  See also Sandra Cotton, 64 B.R. at 263.   
Moreover, even if this court were to determine that 
imminent eviction of the Debtor from her home 
would be sufficient to find irreparable injury, that 
would not be sufficient to warrant the grant of a stay 
pending appeal in the absence of a finding of 
probable success on the merits and the other required 
elements.   See Liggett, 118 B.R. at 222. 
 
The third element looks to the harm to the party 
whose judgment would be stayed.   It is evident that 
both Citibank and the condominium will suffer harm 
if they are subject to further delay in proceeding with 
the foreclosure sale.   For years, the Debtor has 
delayed Citibank's efforts to foreclose its mortgage 
through an aggressive, but unsuccessful litigation 
posture and for *529 years the Debtor has continued 
to reside in the Apartment without paying her 
mortgage to Citibank or her common charges to the 
condominium. 
 
Finally, the court must look to the public interest, 
most particularly, the interests of judicial economy 
and the finality of litigation.   The Bankruptcy Code 
contemplates that matters involving the automatic 
stay are to be decided expediently.   See Code §  
362(e).   This Debtor has had the benefit of the 
automatic stay for months to prevent her eviction 
from the Apartment despite the fact that she is not the 
legal owner of the Apartment and has paid nothing 
since filing her Chapter 11 petition for her 
occupancy.   The dispute regarding the foreclosure 
has been extensively litigated in state court.   Public 
policy favors finality in litigation.   See Liggett, 118 
B.R. at 223. 
 
Simply put, this Court found cause to lift the 
automatic stay under Bankruptcy Code §  362 on the 
grounds that the Debtor (i) does not hold legal title to 
the Apartment, (ii) cannot compel legal title to the 
Apartment to be delivered to her, and (iii) has not 
sought to have this court sell the Apartment under the 
provisions of Bankruptcy Code §  363(f).   This Court 
sees no solution for the Debtor to solve her legal 
problems with respect to the Apartment except a sale 
of the Apartment to a third party.   The Debtor has 
steadfastly declined to pursue that end.   See de 
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Kleinman II, 136 B.R. 77 at n. 3 and 78-9.   This 
Court expressly found that the automatic stay did not 
need to remain in place “pending the last breath of 
argumentation in the state courts”.  Id. at 78. 
 
It is well to remember that this Court lifted the 
automatic stay to permit the enforcement of a 
judgment of foreclosure and sale entered by another 
court.   This Court cannot vacate the state court's 
judgment.   See generally Kelleran v. Andrijevic, 825 
F.2d 692 (2d Cir.1987), cert. denied, 484 U.S. 1007, 
108 S.Ct. 701, 98 L.Ed.2d 652 (1988).   Nothing in 
the Order prevents the Debtor from asking the state 
court to stay its order by presenting her “title 
insurance fraud on the court” argument to that court. 
 
This Court, therefore, finds that the Debtor has not 
shown the required likelihood of success on the 
merits or that she has shown that she will suffer 
irreparable harm if the stay is not granted.   However, 
the facts do show that substantial harm will be 
suffered by Citibank and that public policy would not 
be served by granting the stay pending appeal under 
the circumstances of this case. 
 
 


CONCLUSION  
 
For the foregoing reasons, this Court denies the 
request of the Debtor contained in the Letter to 
schedule a hearing.   This court concludes that it 
lacks jurisdiction as to that part of the Letter seeking 
relief under FRCP 60(b) and to the extent that the 
Debtor should be deemed to be requesting a stay 
pending appeal, the Court having heard the 
arguments on submission of papers, concludes that 
the Debtor has failed to sustain her burden under 
Bankruptcy Rule 8005 and this Court declines to 
issue such stay. 
 
Bkrtcy.S.D.N.Y.,1992. 
In re de Kleinman 
150 B.R. 524 
 
END OF DOCUMENT 
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United States Bankruptcy Court,S.D. New York. 
In re Karen de KLEINMAN, Debtor. 
In re Sabrina KLEINMAN, Debtor. 


Bankruptcy Nos. 91-B-11913, 91-B-14843. 
 


July 1, 1993. 
 
Creditor with secured interest in Chapter 11 debtors' 
apartment sought relief from automatic stay to 
foreclose.   The Bankruptcy Court, Prudence B. 
Abram, J., held that debtors' lack of equity in 
apartment and lack of feasible plan warranted lifting 
of the stay. 
 
Motion granted. 
 


West Headnotes 
 
[1] Bankruptcy 51 2397(2) 
 
51 Bankruptcy 
     51IV Effect of Bankruptcy Relief;  Injunction and 
Stay 
          51IV(B) Automatic Stay 
               51k2394 Proceedings, Acts, or Persons 
Affected 
                    51k2397 Mortgages or Liens 
                         51k2397(2) k. Foreclosure 
Proceedings. Most Cited Cases
Secured creditors are stayed from foreclosing on their 
liens unless and until they secure relief from 
automatic stay.  Bankr.Code, 11 U.S.C.A. §  362(a). 
 
[2] Bankruptcy 51 2422.5(1) 
 
51 Bankruptcy 
     51IV Effect of Bankruptcy Relief;  Injunction and 
Stay 
          51IV(C) Relief from Stay 
               51k2422 Cause;  Grounds and Objections 
                    51k2422.5 In General 
                         51k2422.5(1) k. In General. Most 
Cited Cases
 
 Bankruptcy 51 2424 
 
51 Bankruptcy 
     51IV Effect of Bankruptcy Relief;  Injunction and 
Stay 


          51IV(C) Relief from Stay 
               51k2422 Cause;  Grounds and Objections 
                    51k2424 k. Debtor's Want of Interest or 
Equity. Most Cited Cases
 
 Bankruptcy 51 2429(1) 
 
51 Bankruptcy 
     51IV Effect of Bankruptcy Relief;  Injunction and 
Stay 
          51IV(C) Relief from Stay 
               51k2422 Cause;  Grounds and Objections 
                    51k2429 Necessity of Asset for 
Reorganization or Rehabilitation 
                         51k2429(1) k. In General. Most Cited 
Cases
Relief from automatic stay may be sought for cause 
or if debtor does not have any equity in property and 
property is not necessary to effective reorganization.  
Bankr.Code, 11 U.S.C.A. §  362(d)(1, 2). 
 
[3] Bankruptcy 51 2439(4) 
 
51 Bankruptcy 
     51IV Effect of Bankruptcy Relief;  Injunction and 
Stay 
          51IV(C) Relief from Stay 
               51k2435 Proceedings 
                    51k2439 Evidence 
                         51k2439(3) Creditor's Burden 
                              51k2439(4) k. Lack of Equity. 
Most Cited Cases
 
 Bankruptcy 51 2439(5.1) 
 
51 Bankruptcy 
     51IV Effect of Bankruptcy Relief;  Injunction and 
Stay 
          51IV(C) Relief from Stay 
               51k2435 Proceedings 
                    51k2439 Evidence 
                         51k2439(5) Debtor's Burden 
                              51k2439(5.1) k. In General. Most 
Cited Cases
Party requesting relief from automatic stay to 
foreclose on property in which debtor allegedly has 
no equity bears burden of proof on issue of lack of 
debtor's equity in property, and party opposing such 
relief has burden of proof on all other issues.  
Bankr.Code, 11 U.S.C.A. §  362(g)(1, 2). 
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[4] Bankruptcy 51 2424 
 
51 Bankruptcy 
     51IV Effect of Bankruptcy Relief;  Injunction and 
Stay 
          51IV(C) Relief from Stay 
               51k2422 Cause;  Grounds and Objections 
                    51k2424 k. Debtor's Want of Interest or 
Equity. Most Cited Cases
 
 Bankruptcy 51 2429(1) 
 
51 Bankruptcy 
     51IV Effect of Bankruptcy Relief;  Injunction and 
Stay 
          51IV(C) Relief from Stay 
               51k2422 Cause;  Grounds and Objections 
                    51k2429 Necessity of Asset for 
Reorganization or Rehabilitation 
                         51k2429(1) k. In General. Most Cited 
Cases
 
 Bankruptcy 51 2430.2 
 
51 Bankruptcy 
     51IV Effect of Bankruptcy Relief;  Injunction and 
Stay 
          51IV(C) Relief from Stay 
               51k2430 Adequate Protection 
                    51k2430.2 k. Effect of Presence or 
Absence. Most Cited Cases
 (Formerly 51k2430(2)) 
If court finds either that secured creditor lacks 
adequate protection or that debtors have no equity in 
property and no need for the property to effectively 
reorganize, court must lift the automatic stay.  
Bankr.Code, 11 U.S.C.A. §  362(d)(1, 2). 
 
[5] Bankruptcy 51 2424 
 
51 Bankruptcy 
     51IV Effect of Bankruptcy Relief;  Injunction and 
Stay 
          51IV(C) Relief from Stay 
               51k2422 Cause;  Grounds and Objections 
                    51k2424 k. Debtor's Want of Interest or 
Equity. Most Cited Cases
For purposes of lifting automatic stay where debtor 
has no equity in property and property is not needed 
for effective reorganization, “equity” is difference 
between value of property and total of claims which 
it secures.  Bankr.Code, 11 U.S.C.A. §  362(d)(2). 
 
[6] Bankruptcy 51 2439(7) 


 
51 Bankruptcy 
     51IV Effect of Bankruptcy Relief;  Injunction and 
Stay 
          51IV(C) Relief from Stay 
               51k2435 Proceedings 
                    51k2439 Evidence 
                         51k2439(5) Debtor's Burden 
                              51k2439(7) k. Necessity for 
Reorganization or Rehabilitation. Most Cited Cases
For purposes of secured creditor's request for relief 
from stay to foreclose on Chapter 11 debtors' 
apartment in which they had no equity, debtors failed 
to meet their burden of proving that apartment was 
not necessary to an effective reorganization where, 
even if debtors would be allowed to sublease 
apartment, use of the apartment would produce 
operating loss of about $1,000 per month, and 
debtors would not be able to produce feasible 
reorganization plan;  thus, relief from the stay was 
warranted.  Bankr.Code, 11 U.S.C.A. §  362(d)(2). 
 
[7] Bankruptcy 51 2367 
 
51 Bankruptcy 
     51IV Effect of Bankruptcy Relief;  Injunction and 
Stay 
          51IV(A) In General 
               51k2363 Protection Against Discrimination 
or Collection Efforts in General;  “Fresh Start.” 
                    51k2367 k. Injunction or Stay of Other 
Proceedings. Most Cited Cases
Secured creditor's request to permanently enjoin 
Chapter 11 debtors from interfering with exercise of 
its rights under note and loan security agreement was 
procedurally deficient, and, thus, could not be 
granted, where adversary proceeding had not been 
commenced to effectuate such relief. 
 
 
*132 Karen de Kleinman, pro se. 
Karen de Kleinman as Attorney-in-Fact, Carlsbad, 
CA, for Sabrina Eve Kleinman a/k/a Sabrina de 
Kleinman. 
Conway, Farrell, Curtin & Kelly, P.C., New York 
City by Nicholas P. Chrysanthem, for Dime Sav. 
Bank. 
 
MEMORANDUM DECISION GRANTING MOTION 
OF DIME SAVINGS BANK OF WILLIAMSBURGH 


TO LIFT AUTOMATIC STAY (185 WEST END 
AVENUE, APARTMENT 4-D, NEW YORK CITY) 


PRUDENCE B. ABRAM, Bankruptcy Judge.  FN*


 
FN*  Known as Prudence Carter Beatty. 
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The debtors in these Chapter 11 cases are mother and 
daughter.   Both pre- and post-petition the mother has 
attempted to fend off foreclosures of her interests in 
various apartments located in New York City through 
prolific litigation which the mother has stated has all 
but consumed her life.   This matter appears to be a 
garden variety motion to lift the automatic stay to 
permit foreclosure of a lien on a residential 
cooperative apartment.   In another case, the matter 
would have long ago been resolved.   However, the 
mother has undertaken to embark on a scorched earth 
campaign of litigation, including making numerous 
attacks on the court's integrity.   As soon as this court 
has heard and rendered a decision on one matter in 
these cases, the mother has filed motions for 
reargument, appeals, and even a corporate 
bankruptcy case.   What taken individually could be 
viewed as a reasonable exercise of right, taken 
collectively reflects an abject unwillingness to be 
bound by the rulings of any court, if she deems these 
rulings to be adverse to her. FN1


 
 


FN1. Most recently the mother has gone so 
far as to file a notice of appeal from an order 
of this court which granted a motion to 
permit reargument and scheduled a hearing 
date for the reargument. 


 
A brief summary of this matter would indicate that 
there can be little doubt as to the proper outcome:  the 
automatic stay should be lifted.   Neither debtor 
resides in the apartment.   Nor is either debtor paying 
or capable of paying the maintenance charge or the 
mortgage payments for the apartment.   The debtors 
urge that they could sublet the apartment.   Yet they 
admit they could not sublet the apartment for an 
amount sufficient to pay the monthly maintenance 
charge and mortgage payment.   Moreover, there are 
substantial pre-and post-petition arrears in the 
maintenance payments.   The cooperative corporation 
does not permit long-term sublets and has never 
approved a sublet for a tenant in arrears.   Nor do the 
debtors dispute that the present value of the 
apartment is less than the amount of the mortgage. 
 
Against this the debtors have woven a tale of 
misconduct by the lender and the cooperative 
corporation.   This matter is *133 further complicated 
by extensive pre-petition litigation among the 
debtors, the lender and the cooperative corporation.   
Unfortunately, the lender has not offered any 
comprehensive analysis of the history of that 
litigation or its present status and the cooperative 


corporation did not join in the lender's lift-stay 
motion. 
 
This is the fourth decision this court has written in 
the mother's case on motions to vacate the automatic 
stay.   See In re de Kleinman, 136 B.R. 69 
(Bankr.S.D.N.Y.1991) (“de Kleinman I ”) (stay lifted 
as to Unit 38C, Olympic Towers, 641 Fifth Avenue, 
New York City on grounds that the Debtor had no 
rights to the apartment, the natural term of the lease 
having expired);  In re de Kleinman, 136 B.R. 74 
(Bankr.S.D.N.Y.1992) (“de Kleinman II ”) (stay 
lifted as to Unit 26A in the same building for cause 
since the Debtor was not the record owner and was 
using the automatic stay in lieu of an appeal bond in 
connection with her various litigations involving this 
unit;  court directed hearing on valuation as to Unit 
39E);  and In re de Kleinman, 150 B.R. 524, 
(Bankr.S.D.N.Y.1992) (Request for hearing date and 
for stay pending appeal denied).   Familiarity with 
these decisions will be presumed. 
 
This matter involves a motion made by The Dime 
Savings Bank of Williamsburgh (“Dime”).   Dime 
seeks to lift the automatic stay to permit it to 
foreclose a lien on a cooperative apartment, 
Apartment 4-D, located at 185 West End Avenue, 
New York City (the “Apartment”).   The Apartment 
is jointly owned by the debtors. 
 
The debtors oppose the motion.   The mother has 
appeared pro se and as attorney-in-fact for her 
daughter.   As is the case with Unit 26-A in Olympic 
Tower (See de Kleinman II ) the debtors do not seek 
to use the processes of the Bankruptcy Court to 
effectuate a sale of the Apartment.   An all-day trial 
was held on March 10, 1992 (the “Trial”). 
 
This decision contains the court's findings of fact and 
conclusions of law.   For the reasons set forth below, 
the court grants the motion.   A separate order lifting 
the stay and denying the balance of the relief sought 
by Dime is being signed concurrently herewith. 
 
 


Findings of Fact  
 


The Debtors  
 
 
1. Karen de Kleinman (“Karen”), the mother, filed a 
petition under Chapter 11 of the Bankruptcy Code on 
April 27, 1991. 
 
2. Sabrina Eve Kleinman, a/k/a Sabrina de Kleinman 
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(“Sabrina”), the daughter, filed a Chapter 11 petition 
October 28, 1991.   Sabrina and Karen will be 
referred to collectively as the “Debtors”. 
 
 


The Apartment 
 
3. Neither of the Debtors currently lives in the 
Apartment.   Karen originally rented the Apartment 
in 1968 and she lived there for approximately thirteen 
years with Sabrina.   In 1981 Karen began living part 
time in an apartment in Olympic Towers in New 
York City.   In 1982, Karen moved out of the 
Apartment completely while Sabrina continued to 
live there by herself.   Since 1988 however, Sabrina 
has not been living in the Apartment because she has 
been living in California attending college and 
graduate school.   While Sabrina's plans for the future 
are uncertain, she has no present intention to occupy 
the Apartment in the definite future. 
 
4. The Apartment is a two bedroom, two bath 
apartment located on a corner of the 4th floor in a 
building which is one of a complex of eight buildings 
known as Lincoln Towers.   The Apartment, which 
has a terrace, faces the street and has a tree-top view.   
Karen considers the Apartment to be one of the most 
desirable in the building due to its location. 
 
5. Since the Apartment is a cooperative, the Debtors 
own shares in a cooperative cooperation, which is 
known as 185 West End Avenue Owners Corp. (the 
“Cooperative Corporation”), and have a proprietary 
lease to the Apartment.   The buildings in the Lincoln 
Towers complex were converted from rental units to 
cooperative ownership in or about 1987.   Each of the 
buildings is a separate cooperative corporation. 
 
 


*134 Dime's Loan and the Debtors' Subsequent 
Default 


 
6. The Debtors purchased the Apartment in 1987 for 
$131,000, which was the insider price.   Within two 
weeks, they had obtained a secured loan from Dime 
for $250,000.   The Debtors pledged the 458 shares 
of common stock allocated to the Apartment and the 
proprietary lease for the Apartment to Dime as 
collateral for the loan.   Both Debtors signed a Loan 
Note (the “Note”) and Loan Security Agreement (the 
“Loan Security Agreement”) with Dime.   There is 
nothing in the record which indicates how the 
Debtors utilized the $119,000 of loan proceeds that 
exceeded the cost of the Apartment.   Neither Debtor 
reflects possession of cash or cash equivalents in her 


Schedules in this amount. 
 
7. The Note is dated June 19, 1987 and, absent 
acceleration, comes due on July 1, 2017.   The 
payments are based on a floating rate, adjustable 
yearly.   The present monthly payment is $2,034.27.   
As of the date Karen's case was filed, Dime was 
owed $282,894.41.   This amount was comprised of 
the principal balance then due of $244,502.50, 
advances of $2,236.50, late charges of $141.36, and 
interest through that date of $36,014.05. 
 
8. The terms of the Note provide that Dime has the 
right to accelerate all payments due if the Debtors fail 
to make any payment under the Note or the Loan 
Security Agreement within 15 days after it is due. 
 
9. Under the terms of the Loan Security Agreement, 
the Debtors were in default when they “[did] not 
make a payment due”.   The Loan Security 
Agreement further provides that “if [the Debtors] 
[are] in default and fail to pay the entire balance due 
under the Note within 5 days after receiving written 
notice, Dime has the right to sell the property and use 
the proceeds to pay the entire balance due.”   In 
addition, the Debtors are liable for any difference 
between the sales proceeds and the balance due. 
 
10. On April 11, 1990, a Notice of Default was 
served upon the Debtors. 
 
11. On April 25, 1991, an order granting foreclosure 
of the property was entered by the Supreme Court of 
the State of New York, County of New York. 
 
12. The Debtors appealed from the order and have 
sought to invalidate the judgment of foreclosure. 
 
13. The Debtors have made no payments to Dime 
either before or after their respective Chapter 11 
filings since the Notice of Default. 
 
 
The Sublease and the Cooperative's Eviction Action 


Against the Debtors 
 
14. The Cooperative Corporation has the right to 
approve or disapprove all subleases of apartments in 
the building.   It is the policy of the Cooperative 
Corporation to limit subleasing to a maximum of two 
years, with the possible grant of a third year in 
exceptional circumstances. 
 
15. In August of 1988, Karen, who is a real estate 
broker, located a subtenant and secured approval 
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from the Cooperative Corporation to sublease the 
Apartment.   While the Debtors are engaged in 
litigation with the Cooperative Corporation over the 
sublease, as described below, it is clear that the 
Cooperative Corporation did grant the Debtors 
permission to sublease the Apartment for at least one 
year and the subtenant did take occupancy of the 
Apartment and commence paying rent. 
 
16. In April of 1990, the Cooperative Corporation 
commenced eviction proceedings against the Debtors 
and their subtenant.   The Cooperative Corporation 
alleged that in August of 1989 the Debtors entered 
into an unauthorized sublease in breach of their lease.   
The Cooperative Corporation also alleged that the 
Debtors had failed to pay their monthly maintenance 
charges and the arrears thereon. 
 
17. The Debtors have brought a lawsuit in state court 
against the Cooperative Corporation based on claims 
that the Cooperative Corporation wrongfully sought 
to evict the Debtors and caused them to lose their 
subtenant who had expressed an interest in 
purchasing the Apartment at the end of the sublease 
term.   The Debtors have joined Dime in this suit 
alleging that Dime conspired*135  with the 
Cooperative Corporation in attempting to evict the 
Debtors and wrongfully sought to foreclose its lien 
on the Apartment.   The Debtors claim damages in 
the millions of dollars. 
 
18. The Debtors have failed to pay the maintenance 
charges on the Apartment since their respective 
petitions were filed.   The maintenance is $990.42 per 
month.   Further, no maintenance payments had been 
made by either Debtor for several years prior to the 
filing of their petitions.   The Cooperative 
Corporation has asserted that the maintenance 
arrears, including late charges and collection fees, 
were $38,737.51 through March 1, 1992. 
 
19. Seth Simon (“Simon”), a representative of the 
managing agent of several of the buildings in the 
Lincoln Towers complex, including the building in 
which the Apartment is located, testified at trial that 
he is unaware of any circumstance with respect to 
any building in the complex where the Cooperative 
Corporation approved a sublet when the owner of an 
apartment was in arrears. 
 
 


Debtors' “Plan of Reorganization” Regarding the 
Apartment 


 
20. Karen testified that the Apartment is vital to the 


Debtors' reorganization efforts because it is capable 
of producing income through subleasing it to third 
parties. 
 
21. Karen testified that neither she nor Sabrina 
presently have a source of income that would be 
sufficient to enable them to make the $3,026.69 
monthly payment on the Apartment which is equal to 
the maintenance charges of $992.42 plus the 
mortgage payment of $2,034.27. 
 
22. Karen testified that were the Debtors able to 
sublet the Apartment the rents collected therefrom 
would not meet their monthly obligations. 
 
23. The sole source of income or assets that the 
Debtors have identified as a source of funding for 
retention of the Apartment pursuant to a plan of 
reorganization are the lawsuits against Dime and the 
Cooperative Corporation.   However, the Debtors 
have been unsuccessful to date in those lawsuits.   
The prospect of any recovery in those lawsuits in 
favor of the Debtors must be considered speculative. 
 
 


Valuation of the Apartment 
 
24. Dime's appraiser, Fred Klages, appraised the 
Apartment at $175,000.   He did not physically 
inspect the Apartment.   His valuation was based on 
comparable sales for apartments in the Lincoln 
Towers complex for the prior two years. 
 
25. Simon, who was subpoenaed by the Debtors, 
testified at the Trial as to recent comparable sales in 
the building in which the Apartment was located as 
well as to comparable sales in other buildings in the 
complex.   He stated that recent purchase prices for 
the “D” line of Apartments ranged from $257,000 for 
Apartment 10-D in April of 1990 (located Debtors' 
building) to $195,000 for Apartment 3-D (located 
directly below the Debtors' apartment) in December 
of 1990 to $192,500 for Apartment 5-D in March of 
1991 (located in 180 West End Avenue, the building 
directly across from the Debtors' in an east-west 
direction). 
 
26. The Debtors did not hire an appraiser to appraise 
the Apartment nor did they have an appraiser to 
testify at the Trial. 
 
27. The Debtors qualified Karen as a real estate 
expert.   Karen testified that in her opinion, at the 
time of trial, the value of the Apartment was in the 
$210,000 to $215,000 range. 
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28. The Debtors conceded that no matter which 
valuation is used, the value of the Apartment is less 
than the amount that is owed to Dime. 
 
29. The court finds that the value of the Apartment at 
the time of Trial was $195,000.   This value 
conclusion is mid-way between the value conclusions 
of the appraiser and Karen.   The court has reached 
its value conclusion on the basis of the actual sales 
figures testified to by the managing agent which the 
court believes is the best *136 basis for determination 
of value. FN2  The court's value conclusion would 
indicate that the value of the Apartment appreciated 
approximately $65,000, about 50%, in the five years 
between the time the Debtors purchased the 
Apartment and the Trial.   Although the court is 
concerned about reaching a value conclusion that 
reflects a large appreciation in what was otherwise a 
declining market, the court has concluded that value 
of apartments in the Lincoln Towers complex 
purchased at insider prices did rise in that magnitude 
because of the size of the complex, its proximity to 
the Lincoln Center area and the removal of 
uncertainty about the economic viability of the 
conversion due to the passage of time.   The court 
notes that its value conclusion is the same as the sale 
of an identical apartment on the floor below two 
years earlier.   While the court accepts Karen's 
opinion that the Apartment is more attractive than 
that apartment, the court is of the opinion that 
$195,000 is an appropriate value given the continued 
general decline in the real estate market which 
occurred in the intervening two years. 
 
 


FN2. Under appraisal theory, the effort is to 
determine what a willing buyer would pay a 
willing seller given an adequate exposure to 
the market and sufficient time for marketing. 


 
DISCUSSION 


 
GOVERNING LAW 


 
 
 [1] Bankruptcy Code §  362(a) provides for an 
automatic stay of actions against a debtor and against 
property of the estate upon the filing of the petition.   
Secured creditors are therefore stayed from 
foreclosing on their liens unless and until they secure 
relief from the automatic stay.   See Bankruptcy Code 
§  362(d);  see In re Fugazy Express, Inc., 982 F.2d 
769, 776 (2d Cir.1992);  see generally, Fidelity 
Mortgage Investors v. Camelia Builders, Inc., 550 


F.2d 47, 55 (2d Cir.1976), cert. denied, 429 U.S. 
1093, 97 S.Ct. 1107, 51 L.Ed.2d 540 (1977);  reh'g 
denied, 430 U.S. 976, 97 S.Ct. 1670, 52 L.Ed.2d 372 
(1977). 
 
 [2] Code §  362(d) provides two alternative grounds 
upon which relief from the automatic stay may be 
sought.   Under Code §  362(d)(1) relief may be 
sought “for cause, including the lack of adequate 
protection of an interest in property of such party in 
interest.”   Relief may also be granted under Code §  
362(d)(2) with respect to a stay of an act against 
property if (A) the debtor does not have any equity in 
such property;  and (B) such property is not necessary 
to an effective reorganization.”   Dime has sought 
relief from the automatic stay under both Code §  
362(d)(1) and Code §  362(d)(2). 
 
 [3] Pursuant to Code §  362(g)(1), Dime, as the party 
requesting relief from the stay bears the burden of 
proof on the issue of the Debtors' equity in the 
Apartment.   The Debtors, the parties opposing the 
relief, have the burden of proof on all other issues 
pursuant to Code §  362(g)(2). 
 
 [4] The standards for lifting the stay set forth in 
Code §  362(d)(1) and (2) are in the disjunctive.   If 
the court finds either that the secured creditor lacks 
adequate protection or that the Debtors have no 
equity in the property and no need for the property to 
effectively reorganize, the court must lift the stay.  In 
re Diplomat Electronics Corp., 82 B.R. 688, 692 
(Bankr.S.D.N.Y.1988).   Because the court concludes 
that the Debtors lack equity in the Apartment and that 
the Apartment is not necessary for an effective 
reorganization, the court need not address the issue of 
adequate protection. 
 
 


A. Lack of Equity in the Property 
 
 [5] For purposes of Code §  362(d)(2), “equity” is 
the difference between the value of the property and 
the total of the claims which it secures.  In re 
Diplomat, 82 B.R. at 692.   All parties to this 
proceeding acknowledge that the Debtors have no 
equity in the Apartment.   See Findings 24-29.   As of 
the date Karen's petition was filed in April of 1991, 
Dime was owed $282,894.41.   Since that date the 
Debtors have made no post-petition payments.   At 
the Trial Dime presented an expert witness who 
appraised the Apartment at $175,000.   The Debtors 
disputed this valuation and *137 offered Karen's 
opinion that the Apartment should be valued at 
approximately $215,000.   The court has determined 
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the value of the Apartment to be $195,000.   See 
Finding 29.   Therefore, the court finds that the 
present value of the Apartment is at least $87,894.41 
less than the amount the Debtors owe to Dime. FN3  
The court concludes that Dime has satisfied its 
burden of proof on the issue of the Debtors' lack of 
equity in the Apartment and thus the first condition of 
Code §  362(d)(2) has been met. 
 
 


FN3. However, were the court to have 
accepted Karen's $215,000 appraisal of the 
Apartment, it would still be undisputed that 
the present value of the Apartment would be 
at least $67,894.41 less than the amount the 
Debtors owe to Dime. 


 
B. The Prospect for an Effective Reorganization 


 
 [6] The issue that remains is whether the Debtors 
have met their burden of proving that the Apartment 
is necessary for an effective reorganization under 
Code §  362(d)(2)(B).   The United States Supreme 
Court, in United States Savings Association of Texas 
v. Timbers of Inwood Forest Associates, Ltd., 484 
U.S. 365, 108 S.Ct. 626, 98 L.Ed.2d 740 (1988) 
(“Timbers ”) laid down standards for the application 
of the “necessary for an effective reorganization” test 
under Code §  362(d)(2)(B) when it held that: 
“[o]nce the movant under §  362(d)(2) establishes 
that he is an undersecured creditor, it is the burden of 
the debtor to establish that the collateral at issue is 
‘necessary to an effective reorganization.’   See §  
362(g).   What this requires is not merely a showing 
that if there is conceivably to be an effective 
reorganization, this property will be needed for it;  
but that the property is essential for an effective 
reorganization that is in prospect.   This means * * * 
that there must be ‘a reasonable possibility of a 
successful reorganization within a reasonable time.’ ” 
 
484 U.S. at 373, 108 S.Ct. at 632 (citation omitted, 
emphasis in original). 
 
 


1. The Apartment is not Necessary to the Debtors' 
Plan of Reorganization 


 
The Debtors, in seeking to sustain their burden of 
proof that the Apartment is necessary to an effective 
reorganization, have suggested a plan that is 
dependent on whether or not the Debtors can 
sublease the Apartment and generate income in an 
amount equal to or greater than the aggregate 
$3,026.69 monthly charges owed to the Cooperative 


Corporation and to Dime. FN4  The Debtors' plan 
however, cannot withstand scrutiny and is not 
feasible for several reasons. 
 
 


FN4. It must be noted that neither of the 
Debtors have, as of this date, filed a plan of 
reorganization.   In addition, the Debtors 
have not made a formal submission to the 
court detailing in what way the Apartment is 
necessary for the effective reorganization of 
either of them, although the Debtors have 
stated in their papers that the Apartment is 
Sabrina's sole income producing asset from 
which her creditors can be paid and thus it is 
crucial to her ability to effectively 
reorganize.   The Debtors have also stated 
that the Apartment is essential for Karen's 
effective reorganization although they have 
not offered any reasons therefor. 


 
a. The Cooperative Corporation is Unlikely to 


Authorize a Sublease on the Apartment 
 
The Cooperative Corporation has the absolute right to 
approve or disapprove all subleases in the Lincoln 
Towers complex.   It is the policy of the Cooperative 
Corporation to limit subleasing to a maximum of two 
years, with the possible grant of a third year in 
exceptional circumstances. 
 
In August of 1988, the Debtors secured approval 
from the Cooperative Corporation to sublease the 
Apartment for at least one year and a subtenant did 
take occupancy of the Apartment and did pay rent.   
However in April of 1990 the Cooperative 
Corporation commenced eviction proceedings against 
the Debtors and their subtenant.   The Cooperative 
Corporation alleged that in August of 1989 the 
Debtors entered into an unauthorized sublease in 
breach of their proprietary lease.   The Cooperative 
Corporation also alleged that the Debtors had failed 
to pay their monthly maintenance charges and arrears 
thereon. 
 
*138 The Debtors filed a countersuit against the 
Cooperative Corporation alleging that the 
Cooperative Corporation wrongfully sought to evict 
the Debtors and caused them to lose their subtenant 
who had expressed an interest in purchasing the 
Apartment at the end of the sublease term.   The 
Debtors joined Dime in the suit alleging that Dime 
conspired with the Cooperative Corporation in 
attempting to evict them and wrongfully sought to 
foreclose its lien on the Apartment. 
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As of March 1, 1992 the Debtors owed the 
Cooperative Corporation $38,737.51 in monthly 
maintenance charges and arrears thereon, including 
late charges and collection fees.   Since the Trial at 
least an additional $15,846.72 has accrued in monthly 
maintenance charges. 
 
While the resolution of the sublease dispute is a 
matter for the state court to decide, this court finds 
that since (i) the Cooperative Corporation is owed at 
least $54,584.23 in maintenance charges and arrears 
thereon;  (ii) the representative of the managing agent 
of Lincoln Towers has testified that he is unaware of 
any circumstance with respect to any building in the 
complex where the Cooperative Corporation 
approved the sublet of an apartment when the owner 
was in arrears;  and (iii) the Cooperative Corporation 
and the Debtors are presently litigating a dispute 
involving the authorization of a past sublease, it is 
unlikely that the Cooperative Corporation will 
approve a sublease as part of the Debtors' plan of 
reorganization.   In any event, any sublease could 
only be of short duration. 
 
 


b. Assuming a Sublease is Approved, the Debtors 
Cannot Meet their Obligations 


 
Assuming arguendo that the Cooperative Corporation 
would approve the sublease of the Apartment, in their 
Response to Dime's Notice of Motion the Debtors 
estimated that the Apartment could be sublet for 
approximately $2,000 per month.   It is evident that 
the rental income generated by such a sublet would 
be insufficient to pay both the monthly maintenance 
charges of $990.42 and the monthly loan payments of 
$2,034.27, for an aggregate monthly required 
payment of $3,026.69.   Although no new testimony 
was heard at the Trial as to the potential monthly 
rental value of a sublease of the Apartment, Karen 
conceded at the Trial that any rental income earned 
would in fact be less than the aggregate monthly 
charges due on the Apartment.   Thus, such a use of 
the Apartment would produce an operating loss of 
approximately $1,000 per month. 
 
 


c. Deacceleration of the Note is not Feasible 
 
Since the Debtors failed to make payments due on the 
Note, Dime accelerated the loan.   Code §  1124(2) 
however, would permit the Debtors, pursuant to their 
reorganization plan, to deaccelerate the loan 
“notwithstanding any contractual provision or 


applicable law” provided that the Debtors “cure” any 
defaults under the Note or Loan Security Agreement 
and compensate Dime “for any damages incurred as a 
result of any reasonable reliance by [Dime] on such 
contractual provision or such applicable law.”   
Deacceleration in this case, however, is not feasible 
because Karen testified at the Trial that neither 
Debtor has funds to pay the required aggregate 
maintenance and loan payments on an ongoing 
monthly basis nor does either Debtor have funds for 
curing their defaults and paying any arrearages 
thereon. 
 
 


d. Equities Do Not Favor the Debtors' Plan of 
Reorganization 


 
In addition to all of the facts which preclude the 
feasibility of the Debtors' assertion that the 
Apartment is necessary to their plan of 
reorganization, equitable considerations also militate 
against the Debtors' proposals. 
 
The Debtors purchased the Apartment for $131,000, 
which was the insiders price.   Two weeks later they 
refinanced the Apartment with a $250,000 loan from 
Dime secured by their shares in the Cooperative 
Corporation and the proprietary lease on the 
Apartment.   With the proceeds of the loan, the 
Debtors retired the outstanding *139 debt on the 
Apartment and were left the $119,000 of the loan 
proceeds that exceeded the cost of the Apartment.   In 
addition, since defaulting on the Note, the Debtors 
have made no payments due thereon, nor have they 
indicated any willingness to do so.   In essence, the 
Debtors are asking this court not only to allow them 
to keep the Apartment even though they have no 
means with which to meet their monthly obligations, 
but also to overlook the fact that through refinancing 
they have already received $119,000 in cash based on 
their ownership of the Apartment, which amount 
neither Debtor has accounted for.   It is clear that the 
only beneficiaries of any plan involving the 
Apartment would be the Debtors who have already 
reaped substantial financial rewards from their 
ownership of the Apartment.   This court will not 
countenance such an inequitable result. 
 
Given all of the facts and circumstances set forth 
above, the court finds that no benefit can be derived 
by supporting a course of action which is not feasible 
on its face.   The court holds that the Debtors have 
failed to sustain their burden of proof that Apartment 
is necessary to the successful reorganization of the 
Debtors. 
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2. No Effective Reorganization is in Prospect 
 
Along with determining whether the Apartment is 
necessary to the Debtors' reorganization plan, this 
court must also determine whether the Debtors have 
presented a reorganization plan that is in prospect.   
Again, the court must follow the dictates of Timbers.   
Hence, the Debtors must show that they have “a 
reasonable possibility of a successful reorganization 
within a reasonable time.”  484 U.S. at 373, 108 S.Ct. 
at 632 (citation omitted). 
 
The Debtors have submitted no facts which would 
lead this court to conclude that they have sustained 
their burden of proof that an effective reorganization 
is in prospect.   In the two years their cases have been 
pending, the Debtors have not filed or proposed a 
plan of reorganization.   The Debtors' urge that a 
reorganization presents the only hope for them to 
recover. FN5  However, the court questions the 
Debtors' proposition and believes that converting the 
cases to Chapter 7 might be preferable because 
Chapter 7 would afford the Debtors a discharge under 
appropriate circumstances.   Moreover, the court is 
unable to find that the Debtors have made any factual 
showing that a reorganization is possible, let alone 
reasonably likely within a reasonable amount of time. 
 
 


FN5. Although either case is subject to 
conversion or dismissal on appropriate 
motion, the United States Supreme Court 
has resolved a controversy over whether 
individuals could file under Chapter 11, in 
favor of allowing individual debtors who 
were not business people to so file.   See 
Toibb v. Radloff, 501 U.S. 157, 111 S.Ct. 
2197, 115 L.Ed.2d 145 (1991). 


 
The Debtors have not demonstrated an ability to 
generate any income from the Apartment, nor do they 
have any source of funds sufficient to cure their 
defaults and to pay their aggregate monthly expenses 
due and owing on the Apartment. FN6


 
 


FN6. Although in discussing their proposals 
for their plans of reorganization, the Debtors 
indicated that they would not attempt to 
reduce or “strip” Dime's lien to the value of 
the Apartment (in fact the Debtors' 
appraised the Apartment at a higher value 
than did Dime's appraiser), at the Trial, the 


court was concerned by the issues raised by 
the United States Supreme Court in 
Dewsnup v. Timm, 502 U.S. 410, 112 S.Ct. 
773, 116 L.Ed.2d 903 (1992).   In Dewsnup, 
the Supreme Court held that Chapter 7 
debtors may not strip down liens against 
property of the estate because “liens pass 
through bankruptcy unaffected.”   However, 
the Supreme Court limited its holding to the 
facts and circumstances of the Dewsnup 
case. 
Subsequent to the Dewsnup decision but 
before the Trial, the Second Circuit had held 
that lien stripping was permissible in 
Chapter 13 cases.   In re Bellamy, 962 F.2d 
176 (2d Cir.1992).   Subsequent to the Trial, 
the Supreme Court overruled Bellamy in 
Nobleman v. American Savings Bank, 508 
U.S. 324, 113 S.Ct. 2106, 124 L.Ed.2d 228 
(1993), holding that Code §  1322(b)(2) 
prohibits a Chapter 13 debtor from relying 
on code §  506(a) to reduce an undersecured 
homestead mortgage to the fair market value 
of the mortgaged residence. 
While it has been generally held that 
Dewsnup does not apply to Chapter 11 
cases, see, In re 680 Fifth Avenue 
Associates, 156 B.R. 726, 732, n. 7, 
(Bankr.S.D.N.Y.1993);  In re Jones, 152 
B.R. 155, 173 (Bankr.E.D.Mich.1993);  In 
re Butler, 139 B.R. 258, 259 
(E.D.Okla.1992), there have been courts 
which have held the contrary.   See, In re 
Blue Pacific Car Wash, Inc., 150 B.R. 434 
(W.D.Wis.1992). 
At the Trial, the court questioned the parties 
regarding the relevance of the Supreme 
Court's decision in Dewsnup to the Debtors' 
personal Chapter 11 cases.   The court 
requested post-trial written submissions 
from the parties on this issue.   To date, the 
court has received little or no assistance 
from the parties regarding the applicability 
of Dewsnup in this case. 
While the issues raised in Dewsnup and 
Nobleman are still troubling to the court as 
they pertain to personal chapter 11 cases, the 
court will not rule on matters which are not 
before it.   This court feels constrained to 
note that it would be anomalous for 
individual Chapter 11 debtors to be able to 
“strip down” a home mortgage when the 
Supreme Court has held that it is prohibited 
in Chapter 7 and Chapter 13 cases. 
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*140 Moreover, the only other potential sources of 
income which the Debtors have identified to fund any 
proposed plan of reorganization are potential 
multimillion dollar damage awards in lawsuits the 
Debtors have filed against the Cooperative 
Corporation and Dime in the instant case and against 
Citibank, N.A. and the Board of Directors of 
Olympic Towers.   See generally, de Kleinman I and 
de Kleinman II.   While the Debtors blithely treat 
these lawsuits as “money in the bank” when 
suggesting their plan, this court cannot be so 
sanguine and will not approve a plan whose sole 
source of funding are the speculative proceeds of 
various lawsuits in which the Debtors have not yet 
prevailed and whose resolutions do not seem likely in 
the near future. 


Conclusion 
 
For the foregoing reasons, this Court grants Dime's 
motion for relief from the automatic stay pursuant to 
Section 362(d)(2) of the Bankruptcy Code and denies 
the balance of the relief sought by Dime, without 
prejudice.   A separate order has been signed. 
 
Bkrtcy.S.D.N.Y.,1993. 
In re de Kleinman 
156 B.R. 131 
 
END OF DOCUMENT 


 
The court finds that the totality of the financial 
behavior of these Debtors, particularly of Karen (See 
de Kleinman I and de Kleinman II ), is such that the 
court has no choice but to conclude that both Debtors 
lack the financial ability and the financial 
responsibility necessary to propose a confirmable 
plan of reorganization that would include the 
Apartment.   These Debtors, particularly Karen, have 
been given many opportunities to attempt to 
rehabilitate themselves and they have repeatedly 
refused to accept any responsibility for their course 
of conduct.   Whatever initial equities may have been 
in their favor have long since disappeared. 
 
While the court is concerned as to what each of these 
Debtors would have to do as a matter of law to 
propose a confirmable plan of reorganization, the 
court concludes that the Debtors' failures are ones of 
fact.   Accordingly, even without reviewing any plan 
of reorganization submitted by the Debtors, this court 
concludes that the Debtors cannot feasibly reorganize 
in a reasonable time period.   See In re Canal Place 
Limited Partnership, 921 F.2d 569 (5th Cir.1991). 
 
 [7] Finally, Dime has also asked this court to 
permanently enjoin the Debtors from interfering with 
the exercise of its rights under both the Note and 
Loan Security Agreement.   While the court is 
sympathetic to the level of frustration these Debtors 
cause, the court finds that Dime's request is 
procedurally deficient and an adversary proceeding 
must be commenced to effectuate such relief.   Any 
procedural error in these cases would simply be 
compounded by the Debtors' multifarious tactics.   
The court therefore denies this aspect of the relief 
requested by Dime without prejudice. 
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United States District Court, S.D. New York. 
In re KLEIN SLEEP PRODUCTS, INC., Debtor. 


NOSTAS ASSOCIATES, Appellant, 
v. 


Bernard W. COSTICH, Chapter 11 Trustee, and the 
Official Committee of Unsecured Creditors, 


Appellees. 
No. 93 CIV. 7599 (CSH). 


 
Nov. 18, 1994. 


 
 


MEMORANDUM OPINION AND ORDER 
 
HAIGHT, District Judge: 
*1 Nostas Associates' (“Nostas”) moves pursuant to 
Fed.R.App.P. 8(a) for a stay pending appeal of an 
order this Court affirming the orders of Bankruptcy 
Judge Francis G. Conrad reducing, allowing and 
classifying proofs of claim asserted by Nostas. FN1  
The Chapter 11 Trustee (“Trustee”) and the Official 
Committee of Unsecured Creditors (“Committee”) 
oppose this relief. 
 
 


Discussion 
 
Pursuant to Fed.R.Civ.P. 8(a) a party seeking to stay 
a judgment pending appeal to a federal appeals court 
must first seek a stay in the district court.   The 
standard in this Circuit governing the entry of a stay 
pending appeal is well known:  (1) whether the 
movant will suffer irreparable injury absent a stay, 
(2) whether a party will suffer substantial injury if a 
stay is issued, (3) whether the movant has 
demonstrated “a substantial possibility, although less 
than a likelihood, of success” on appeal, and (4) the 
public interests that may be affected.  Hirschfeld v. 
Board of Elections, 984 F.2d 35, 39 (2d Cir.1993) 
(citations omitted);  see also Jenkins v. INS, 32 F.3d 
11, 14 (2d Cir.1994);  LaRouche v. Kezer, 20 F.3d 
68, 72 (2d Cir.1994). 
 
 


Success on Appeal 
 
While a prerequisite to the entry of a stay is a finding 
of “substantial possibility” of success on appeal, the 


Second Circuit has given little guidance as to the 
level of possibility which must be found.   Other 
courts have allowed this prong of the test to be 
satisfied upon a showing of “substantial questions 
going to the merits,” when the balance of the equities 
weighs heavily in favor of granting the stay.   See 
Garcia-Mir v. Meese, 781 F.2d 1450, 1453 (11th 
Cir.1986);  St. Agnes Hospital of City of Baltimore, 
Inc. v. Riddick, 751 F.Supp. 75, 76 (D.Md.1990);  
American Cetacean Society v. Baldridge, 604 
F.Supp. 1411, 14 (D.D.C.1985).   This standard 
resembles the test for issuance of a preliminary 
injunction.   See Sandra Cotton, Inc. v. Bank of New 
York, 64 B.R. 262, 263 (W.D.N.Y.1986), appeal 
dismissed, 87 B.R. 272 (W.D.N.Y.1988).   The 
Second Circuit has neither adopted nor rejected that 
standard. 
 
Assuming these criteria are materially different, 
appellant satisfies both.   The issue on appeal is a 
question never before ruled upon by the Second 
Circuit or any other federal circuit court.   The few 
district and bankruptcy court decisions addressing the 
issue are split, several of those cases coming to the 
opposite conclusion than that of this Court.   Because 
of the unsettled law on this issue, it is entirely 
possible that the Second Circuit could see fit to 
disagree with this Court and determine the issue 
differently.   This is a quintessential circumstance 
presenting both substantial questions going to the 
merits and a substantial possibility of success on 
appeal, assuming the latter is a heavier standard that 
the former. 
 
 


Irreparable Harm 
 
If a stay pending appeal is denied, the debtors' assets 
will be distributed with no reserve for Nostas' claim.   
Under the doctrine of mootness, when an unstayed 
bankruptcy plan becomes substantially consummated 
such that no assets remain out of which to satisfy the 
creditor's claim, the appeal becomes moot and the 
claim, however meritorious, is lost.   See In re 
Chateguay Corp., 988 F.2d 322, 326 (2d Cir.1993) 
(implementation of unstayed bankruptcy court order 
permitting distribution mooted appeal);  In re Revere 
Copper and Brass, Inc., 78 B.R. 17, 20 
(S.D.N.Y.1987) (same).   The inevitable result is that 
denial of a stay would moot the appeal and deny 
Nostas any recovery.   Even the Trustee and the 
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Committee acknowledge the reality of this harm to 
Nostas.   See Memorandum of Law in Opposition to 
the Motion for a Stay Pending Appeal at p. 7.   Thus 
the risk of mootness in the absence of any stay 
sufficiently satisfies the first prong. 
 
 


Public Interest and Harm to Other Parties 
 
*2 The fourth element, the public interest, is not 
seriously implicated in this case.   As for the second 
factor, I am not persuaded that the prejudice the other 
creditors will suffer from a delay in the distribution 
of their claims is sufficient to preclude a stay.   
Maintaining a reserve in an interest-bearing account 
(a common arrangement of which the bankruptcy 
court is undoubtedly capable) partially offsets that 
prejudice.   In any event, the prejudice Nostas will 
suffer in the absence of a stay far outweighs any 
prejudice to the debtors and creditors if a stay is 
granted. 
 
 


CONCLUSION 
 
Accordingly, this Court's order affirming the orders 
of the bankruptcy court reducing, allowing and 
classifying proofs of claim asserted by Nostas is 
stayed pending appeal.   The Trustee is directed to 
place in an interest bearing escrow account the sum 
of $175,000.00 pending Nostas' appeal to the Second 
Circuit. 
 
It is SO ORDERED. 
 
 


FN1. The rule itself explicitly allows for the 
stay of an order or judgment of the district 
court pending appeal.   Entry of a stay of 
this Court's judgment, however, would have 
the effect of staying distribution of the assets 
pursuant to the bankruptcy court's appealed 
order. 


S.D.N.Y.,1994. 
In re Klein Sleep Products, Inc. 
Not Reported in F.Supp., 1994 WL 652459 
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Effective: [See Notes] 
 
UNITED STATES CODE ANNOTATED  
TITLE 11. BANKRUPTCY  
CHAPTER 5--CREDITORS, THE DEBTOR, AND THE ESTATE  
SUBCHAPTER I--CREDITORS AND CLAIMS 


§  507. Priorities 
 
 (a) The following expenses and claims have priority in the following order: 
 


(1) First: 
 


(A) Allowed unsecured claims for domestic support obligations that, as of the date of the filing of the petition in 
a case under this title, are owed to or recoverable by a spouse, former spouse, or child of the debtor, or such 
child's parent, legal guardian, or responsible relative, without regard to whether the claim is filed by such person 
or is filed by a governmental unit on behalf of such person, on the condition that funds received under this 
paragraph by a governmental unit under this title after the date of the filing of the petition shall be applied and 
distributed in accordance with applicable nonbankruptcy law. 


 
(B) Subject to claims under subparagraph (A), allowed unsecured claims for domestic support obligations that, 
as of the date of the filing of the petition, are assigned by a spouse, former spouse, child of the debtor, or such 
child's parent, legal guardian, or responsible relative to a governmental unit (unless such obligation is assigned 
voluntarily by the spouse, former spouse, child, parent, legal guardian, or responsible relative of the child for 
the purpose of collecting the debt) or are owed directly to or recoverable by a governmental unit under 
applicable nonbankruptcy law, on the condition that funds received under this paragraph by a governmental unit 
under this title after the date of the filing of the petition be applied and distributed in accordance with applicable 
nonbankruptcy law. 


 
(C) If a trustee is appointed or elected under section 701, 702, 703,  1104, 1202, or 1302, the administrative 
expenses of the trustee allowed under paragraphs (1)(A), (2), and (6) of section 503(b) shall be paid before 
payment of claims under subparagraphs (A) and (B), to the extent that the trustee administers assets that are 
otherwise available for the payment of such claims. 


 
(2) Second, administrative expenses allowed under section 503(b) of this title, and any fees and charges assessed 
against the estate under chapter 123 of title 28. 


 
(3) Third, unsecured claims allowed under section 502(f) of this title. 


 
(4) Fourth, allowed unsecured claims, but only to the extent of $10,000 for each individual or corporation, as the 
case may be, earned within 180 days before the date of the filing of the petition or the date of the cessation of the 
debtor's business, whichever occurs first, for-- 


 
(A) wages, salaries, or commissions, including vacation, severance, and sick leave pay earned by an individual;  
or 


 
(B) sales commissions earned by an individual or by a corporation with only 1 employee, acting as an 
independent contractor in the sale of goods or services for the debtor in the ordinary course of the debtor's 
business if, and only if, during the 12 months preceding that date, at least 75 percent of the amount that the 
individual or corporation earned by acting as an independent contractor in the sale of goods or services was 
earned from the debtor. 
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(5) Fifth, allowed unsecured claims for contributions to an employee benefit plan-- 
 


(A) arising from services rendered within 180 days before the date of the filing of the petition or the date of the 
cessation of the debtor's business, whichever occurs first;  but only 


 
(B) for each such plan, to the extent of-- 


 
(i) the number of employees covered by each such plan multiplied by $10,000;  less 


 
(ii) the aggregate amount paid to such employees under paragraph (4) of this subsection, plus the aggregate 
amount paid by the estate on behalf of such employees to any other employee benefit plan. 


 
(6) Sixth, allowed unsecured claims of persons-- 


 
(A) engaged in the production or raising of grain, as defined in section 557(b) of this title, against a debtor who 
owns or operates a grain storage facility, as defined in section 557(b) of this title, for grain or the proceeds of 
grain, or 


 
(B) engaged as a United States fisherman against a debtor who has acquired fish or fish produce from a 
fisherman through a sale or conversion, and who is engaged in operating a fish produce storage or processing 
facility-- 


 
but only to the extent of $4,925  [FN1] for each such individual. 


 
(7) Seventh, allowed unsecured claims of individuals, to the extent of $2,225   [FN1] for each such individual, 
arising from the deposit, before the commencement of the case, of money in connection with the purchase, lease, 
or rental of property, or the purchase of services, for the personal, family, or household use of such individuals, 
that were not delivered or provided. 


 
(8) Eighth, allowed unsecured claims of governmental units, only to the extent that such claims are for-- 


 
(A) a tax on or measured by income or gross receipts for a taxable year ending on or before the date of the filing 
of the petition-- 


 
(i) for which a return, if required, is last due, including extensions, after three years before the date of the 
filing of the petition; 


 
(ii) assessed within 240 days before the date of the filing of the petition, exclusive of-- 


 
(I) any time during which an offer in compromise with respect to that tax was pending or in effect during 
that 240-day period, plus 30 days;  and 


 
(II) any time during which a stay of proceedings against collections was in effect in a prior case under this 
title during that 240-day period, plus 90 days. 


 
(iii) other than a tax of a kind specified in section 523(a)(1)(B) or  523(a)(1)(C) of this title, not assessed 
before, but assessable, under applicable law or by agreement, after, the commencement of the case; 


 
(B) a property tax incurred before the commencement of the case and last payable without penalty after one 
year before the date of the filing of the petition; 


 
(C) a tax required to be collected or withheld and for which the debtor is liable in whatever capacity; 


 
(D) an employment tax on a wage, salary, or commission of a kind specified in paragraph (4) of this subsection 
earned from the debtor before the date of the filing of the petition, whether or not actually paid before such date, 
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for which a return is last due, under applicable law or under any extension, after three years before the date of 
the filing of the petition; 


 
(E) an excise tax on-- 


 
(i) a transaction occurring before the date of the filing of the petition for which a return, if required, is last 
due, under applicable law or under any extension, after three years before the date of the filing of the petition;  
or 


 
(ii) if a return is not required, a transaction occurring during the three years immediately preceding the date of 
the filing of the petition; 


 
(F) a customs duty arising out of the importation of merchandise-- 


 
(i) entered for consumption within one year before the date of the filing of the petition; 


 
(ii) covered by an entry liquidated or reliquidated within one year before the date of the filing of the petition;  
or 


 
(iii) entered for consumption within four years before the date of the filing of the petition but unliquidated on 
such date, if the Secretary of the Treasury certifies that failure to liquidate such entry was due to an 
investigation pending on such date into assessment of antidumping or countervailing duties or fraud, or if 
information needed for the proper appraisement or classification of such merchandise was not available to the 
appropriate customs officer before such date;  or 


 
(G) a penalty related to a claim of a kind specified in this paragraph and in compensation for actual pecuniary 
loss. 


 
An otherwise applicable time period specified in this paragraph shall be suspended for any period during which 
a governmental unit is prohibited under applicable nonbankruptcy law from collecting a tax as a result of a 
request by the debtor for a hearing and an appeal of any collection action taken or proposed against the debtor, 
plus 90 days;  plus any time during which the stay of proceedings was in effect in a prior case under this title or 
during which collection was precluded by the existence of 1 or more confirmed plans under this title, plus 90 
days. 


 
(9) Ninth, allowed unsecured claims based upon any commitment by the debtor to a Federal depository 
institutions regulatory agency (or predecessor to such agency) to maintain the capital of an insured depository 
institution. 


 
(10) Tenth, allowed claims for death or personal injury resulting from the operation of a motor vehicle or vessel if 
such operation was unlawful because the debtor was intoxicated from using alcohol, a drug, or another substance. 


 
(b) If the trustee, under section 362, 363, or 364 of this title, provides adequate protection of the interest of a holder 
of a claim secured by a lien on property of the debtor and if, notwithstanding such protection, such creditor has a 
claim allowable under subsection (a)(2) of this section arising from the stay of action against such property under 
section 362 of this title, from the use, sale, or lease of such property under section 363 of this title, or from the 
granting of a lien under section 364(d) of this title, then such creditor's claim under such subsection shall have 
priority over every other claim allowable under such subsection. 
 
(c) For the purpose of subsection (a) of this section, a claim of a governmental unit arising from an erroneous refund 
or credit of a tax has the same priority as a claim for the tax to which such refund or credit relates. 
 
(d) An entity that is subrogated to the rights of a holder of a claim of a kind specified in subsection (a)(1), (a)(4), 
(a)(5), (a)(6), (a)(7), (a)(8), or (a)(9) of this section is not subrogated to the right of the holder of such claim to 
priority under such subsection. 
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[FN1]  Dollar amount as adjusted by the Judicial Conference of the United States.  See Adjustment of Dollar 
Amounts notes set out under this section and 11 U.S.C.A. §  104. 


 
Current through P.L. 109-279 approved 08-17-06                                   
 
 


Copr. ©  2006 Thomson/West. No. Claim to Orig. U.S. Govt. Works                 
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Briefs and Other Related Documents
 
 


United States Court of Appeals, 
Second Circuit. 


In re KLEIN SLEEP PRODUCTS, INC., Debtor. 
NOSTAS ASSOCIATES, Appellant, 


v. 
Bernard W. COSTICH, Chapter 11 Trustee, and 


Official Committee of Unsecured 
Creditors, Appellees. 


No. 1532, Docket 94-5068. 
 


Argued May 24, 1995. 
Decided Feb. 16, 1996. 


 
 Chapter 11 debtor assumed commercial lease, but, 
when reorganization failed, rejected lease and 
surrendered possession.   Objection was made to 
administrative expense claim filed by debtor's former 
landlord.   The Bankruptcy Court, Francis G. Conrad, 
J., sitting by special designation, entered order 
reducing, allowing, and classifying former landlord's 
claim, and former landlord appealed.   The United 
States District Court for the Southern District of New 
York, 173 B.R. 296, Charles S. Haight, Jr., J., 
affirmed, and former landlord appealed.   The Court 
of Appeals, Calabresi, Circuit Judge, held that:  (1) 
claims for future rent arising from assumed leases are 
administrative expenses of debtor's estate, regardless 
of whether the leases are subsequently rejected;  (2) 
such claims for future rent are not capped by 
Bankruptcy Code §  502(b)(6);  and (3) debtor did 
not preserve for appeal the issue of its right to 
brokerage and attorney fees. 
 
 Reversed in part and remanded. 
 


West Headnotes 
 
[1] Bankruptcy 2871 
51k2871 Most Cited Cases
 
[1] Bankruptcy 2965 
51k2965 Most Cited Cases
Actual, necessary costs and expenses of preserving 
debtor's estate constitute  "administrative expenses" 
entitled to priority status upon distribution of estate.  
Bankr.Code, 11 U.S.C.A. § §  503(b)(1)(A), 
507(a)(1).  


 
[2] Bankruptcy 2876 
51k2876 Most Cited Cases
 
[2] Bankruptcy 3102.1 
51k3102.1 Most Cited Cases
By assuming lease, debtor retains transferable right to 
occupy the premises for the full term of the lease, and 
thus assumed contract constitutes postpetition benefit 
to debtor's estate for purposes of administrative 
expense analysis. Bankr.Code, 11 U.S.C.A. §  
503(b)(1)(A). 
 
[3] Bankruptcy 3111 
51k3111 Most Cited Cases
 
[3] Bankruptcy 3117 
51k3117 Most Cited Cases
Bankruptcy court's decision to let Chapter 11 debtor 
assume unexpired lease required judicial finding that 
it was in the best interests of the estate and the 
unsecured creditors for debtor to do so, and thus 
court's unappealed decision precluded subsequent 
finding that, for purposes of administrative expense 
analysis, assuming the lease did not benefit debtor.  
Bankr.Code, 11 U.S.C.A. § §  365(a), 503(b)(1)(A). 
 
[4] Bankruptcy 3111 
51k3111 Most Cited Cases
By assuming commercial lease, Chapter 11 debtor 
retained assignable right to occupy the premises 
immediately and in the future, and thus its estate 
benefitted for purposes of administrative expense 
analysis, even if lease later became unprofitable.  
Bankr.Code, 11 U.S.C.A. §  503(b)(1)(A). 
 
[5] Bankruptcy 2834 
51k2834 Most Cited Cases
 
[5] Bankruptcy 3115.1 
51k3115.1 Most Cited Cases
Claims arising from unassumed leases are allowed as 
general unsecured claims.  Bankr.Code, 11 U.S.C.A. 
§  502(g). 
 
[6] Bankruptcy 3115.1 
51k3115.1 Most Cited Cases
When debtor rejects unassumed lease, breach is 
deemed to occur at time bankruptcy petition was 
filed.  Bankr.Code, 11 U.S.C.A. §  365(g)(1). 
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[7] Bankruptcy 3115.1 
51k3115.1 Most Cited Cases
Breach of assumed lease is deemed to occur 
whenever lease is later rejected.  Bankr.Code, 11 
U.S.C.A. §  365(g)(2)(A). 
 
[8] Bankruptcy 3594 
51k3594 Most Cited Cases
When reorganization case is converted to liquidation 
proceeding after debtor's unexpired lease has been 
assumed but before it has been rejected, breach is 
deemed to have occurred immediately after the 
conversion.  Bankr.Code, 11 U.S.C.A. §  
365(g)(2)(B). 
 
[9] Bankruptcy 2834 
51k2834 Most Cited Cases
Purpose of Bankruptcy Code section governing 
rejection of debtors' unexpired leases is to treat 
claims arising from unassumed leases as prepetition 
claims. Bankr.Code, 11 U.S.C.A. §  365(g). 
 
[10] Bankruptcy 2834 
51k2834 Most Cited Cases
 
[10] Bankruptcy 2876 
51k2876 Most Cited Cases
Only way that prepetition claims arising from 
debtor's breach of unexpired lease are treated 
differently from postpetition claims is that the former 
are classified as general claims, whereas the latter are 
entitled to administrative expense priority.  
Bankr.Code, 11 U.S.C.A. §  365(g). 
 
[11] Bankruptcy 2021.1 
51k2021.1 Most Cited Cases
In resolving ambiguity in the Bankruptcy Code, 
Court of Appeals does not "write on a clean slate" 
where accepted pre-Code bankruptcy practice exists 
but, rather, is guided by Bankruptcy Act practice. 
 
[12] Bankruptcy 2876 
51k2876 Most Cited Cases
Former landlord's claim for future rent damages from 
Chapter 11 trustee's rejection of assumed lease was 
entitled to administrative expense priority. 
Bankr.Code, 11 U.S.C.A. § §  503(b)(1)(A), 
507(a)(1). 
 
[13] Bankruptcy 2834 
51k2834 Most Cited Cases
Bankruptcy court shall allow lessor's unsecured claim 


for damages arising from debtor's termination of 
lease of real property, except to the extent that the 
claim exceeds one year's rent due under the lease or 
15% of all future rent  
capped at three years.  Bankr.Code, 11 U.S.C.A. §  
502(b)(6). 
 
[14] Bankruptcy 2834 
51k2834 Most Cited Cases
Cap on future rent damages for debtor's breach of 
lease is designed to prevent landlord's single 
unsecured claim, which, depending on the length of 
the lease, may be enormous, from swallowing up the 
estate to the detriment of other unsecured creditors.  
Bankr.Code, 11 U.S.C.A. §  502(b)(6). 
 
[15] Bankruptcy 2893 
51k2893 Most Cited Cases
Bankruptcy Code section governing the filing of 
proofs of claims does not apply to administrative 
expenses payable by debtor, which must be requested 
pursuant to section governing allowance of 
administrative expenses.  Bankr.Code, 11 U.S.C.A. § 
§  501, 503. 
 
[16] Bankruptcy 2876 
51k2876 Most Cited Cases
Statutory cap on future rent damages does not apply 
to administrative expenses and thus cannot cap future 
rent due under assumed leases.  Bankr.Code, 11 
U.S.C.A. §  502(b)(6). 
 
[17] Bankruptcy 3770 
51k3770 Most Cited Cases
By failing to press its claim for brokerage and 
attorney fees, arising from Chapter 11 debtor's 
rejection of assumed lease, before the district court, 
former landlord waived its right to appeal from 
bankruptcy court's denial of those fees. 
 
[18] Bankruptcy 2876 
51k2876 Most Cited Cases
Landlord is entitled to recover, as administrative 
expense, rent due while debtor and bankruptcy court 
debate whether to assume lease.  Bankr.Code, 11 
U.S.C.A. §  365(d)(3). 
 
[19] Bankruptcy 2876 
51k2876 Most Cited Cases
Claims for future rent arising out of assumed leases 
are administrative expenses of the debtor's estate, 
regardless of whether the leases are subsequently 
rejected.  Bankr.Code, 11 U.S.C.A. §  503(b)(1)(A). 
 *20 Appeal from a judgment of the United States 
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District Court for the Southern District of New York 
(Charles S. Haight, Jr., Judge), affirming an order of 
the bankruptcy court (Francis G. Conrad, Bankruptcy 
Judge, sitting by designation from the Bankruptcy 
Court for the District of Vermont) reducing, 
allowing, and assigning priority to claims filed by the 
debtor's former landlord.   The district court held that 
damages arising from the Chapter 11 trustee's breach 
of an assumed lease were not administrative 
expenses, because the landlord had not shown that 
assumption of the lease actually benefitted the 
debtor's estate. 
 
 Reversed in part. 
 
 Michael S. Kopelman, Liebowitz, Hauser, Jurecky & 
Kopelman, Fort Lee, NJ, for Appellant. 
 
 Courtney Slatten Katzenstein, William J. Rochelle, 
III, Fulbright & Jaworski, L.L.P., New York City, for 
Appellees. 
 
 Howard Seife, Winston & Strawn, New York City 
(Gerald F. Munitz,  Howard Schiff, Winston & 
Strawn, New York City, of counsel), for Amicus 
Curiae International Council of Shopping Centers, 
Inc. 
 
 Before:  VAN GRAAFEILAND, KEARSE, and 
CALABRESI, Circuit Judges. 
 
 CALABRESI, Circuit Judge: 
 
 The liquidation provisions of the Bankruptcy Code 
contained in 11 U.S.C. §  726 distribute a pro-rata 
share of a debtor's estate to each unsecured creditor 
so that similarly situated creditors may be treated 
alike.   This pro-rata rule does not, however, always 
lead to an equitable distribution of the estate.   When 
one claimant is a landlord holding a long-term lease, 
its single unsecured claim for twenty or thirty years 
of future rent could devour so much of the debtor's 
estate that only crumbs could be left for the other 
unsecured creditors.   Recognizing the potentially 
distorting effect of claims arising out of long-term 
leases, Congress capped unsecured claims for future 
rent at one year.  11 U.S.C. §  502(b)(6).   This 
allows landlords to recover some of their losses from 
a bankrupt tenant, but sees to it that their recovery 
will not crowd out the claims of competing creditors. 
 
 Bankruptcy law also aims to avoid liquidation 
altogether when that is possible.   Although the Code 
offers no magical potion to restore a debtor's 
financial health, it does provide some useful 


medicine designed to help a debtor get back on its 
feet and heading towards convalescence.   It does this 
by allowing a debtor to attempt to reorganize rather 
than fold and by creating incentives for creditors to 
continue to do business with the debtor while 
reorganization proceeds.   The Code does this, at least 
in part, by assuring these post-bankruptcy creditors 
that, if the debtor fails to rehabilitate itself and winds 
up in liquidation, they can move to the front of the 
distributive line, ahead of the debtor's pre-bankruptcy 
creditors.   Special priority is therefore accorded to 
expenses incurred under new contracts with the 
debtor, as "administrative expenses" of the estate.   
The same priority is given to expenses arising under 
pre-existing contracts that the debtor "assumes"--
contracts whose benefits and burdens the debtor 
decides, with the bankruptcy court's approval, are 
worth retaining. 
 
 These two competing bankruptcy policies--
promoting parity among creditors and yet granting 
priority to the claims of creditors who continue to do 
business with an insolvent debtor--collide in the case 
before us.   After entering bankruptcy, Klein Sleep 
(the debtor) assumed, with court approval, the 
unexpired lease it had with Nostas Associates (its 
landlord).   Some eighteen months later, when it 
became apparent that the reorganization had failed, 
the newly appointed bankruptcy trustee decided to 
"reject" the lease.   The landlord then sought to 
recover the future rent that was due under the lease. 
The bankruptcy court held, and the district court 
agreed, that Nostas was entitled to *21 recover as an 
administrative expense only the rent that had come 
due before the trustee rejected the lease.   Beyond 
that, Nostas could recover as a general unsecured 
claim only one year's worth of the rent coming due 
after rejection. 
 
 Two questions arise on appeal.   We must first 
decide whether the future rent gives rise to a general 
unsecured claim that receives no priority or whether 
it is, instead, an administrative expense entitled to 
priority.   If it is an administrative expense, we must 
then determine whether the claim is nonetheless 
capped at a year's worth of rent by §  502(b)(6). 
 
 Our task would be far easier if Congress had 
answered these questions explicitly in the Code, but 
unfortunately it left its intentions ambiguous.  In 
order to resolve this ambiguity, we turn first to the 
various provisions of the Code that discuss the timing 
and priority of claims.   Since we do not find an 
unmistakable Code directive, however, we also seek 
guidance from the practice prevailing under the 
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Code's predecessor, the Bankruptcy Act.  Adhering to 
that practice, we hold that damages arising from 
future rent under an assumed lease must be treated as 
an administrative expense, and we therefore reverse 
in part. 
 
 The conclusion we reach seems on its face to be 
unduly favorable to landlords.   But it may in fact do 
no more than recognize the existence of a default 
rule, which the bankruptcy court can use in 
encouraging landlords and tenants alike to 
renegotiate leases in bankruptcy so as to treat all the 
parties, including general unsecured creditors, 
equitably. 
 


I. FACTS 
 Nostas Associates, the landlord, appeals from a 
judgment of the United States District Court for the 
Southern District of New York (Charles S. Haight, 
Jr., Judge ), dated October 17, 1994, affirming the 
bankruptcy court's order--which assigned 
administrative priority to Nostas's claims for past rent 
accruing under a commercial lease, allowed another 
year's worth of future rent as a general unsecured 
claim, and disallowed any recovery for the rest.   
Before entering bankruptcy, Klein Sleep, Inc. had 
leased a store from Nostas in Paramus, New Jersey.   
Shortly after filing for Chapter 11 relief in June 1991, 
Klein Sleep (acting as debtor-in-possession) assumed 
the lease with the approval of the bankruptcy court 
pursuant to 11 U.S.C. §  365, and accordingly cured 
all rental arrears to that point.   Klein Sleep continued 
to pay rent through October 1992.   By January 1993, 
however, it had become clear that the reorganization 
had failed so completely that liquidating the firm's 
assets would not cover even the administrative 
expenses of the estate.   On January 29, 1993, Klein 
Sleep's newly appointed Chapter 11 trustee, who was 
assigned the task of liquidating the estate, rejected the 
lease and surrendered possession of the store to 
Nostas. [FN1]
 


FN1. Throughout the proceedings, both the 
bankruptcy court and the district court 
treated January 29, 1993, as the date when 
the lease was rejected, even though the 
bankruptcy court did not hear the trustee's 
motion to reject the lease until March 30, 
1993.   Because the precise date of rejection 
is not an issue on appeal, we shall continue 
to refer to January 29 as the date of rejection 
for the sake of convenience. 


 
 Nostas argued to the bankruptcy court, to the district 
court, and now to us on appeal that Klein Sleep's 


court-approved lease assumption converted all 
liability under the lease into administrative expenses 
that warrant a first priority in repayment under 11 
U.S.C. §  507(a)(1) (providing that administrative 
expenses, as defined by 11 U.S.C. §  503(b), are first 
in the order of repayment of claims and expenses).   
Under this theory, Nostas seeks administrative 
expense status for rent arrearages from November 
1992 through January 1993, for future rent accruing 
after January 1993, and for attorneys' and brokers' 
fees incurred in connection with reletting the space. 
 
 The bankruptcy court (Francis G. Conrad, 
Bankruptcy Judge, sitting by designation from the 
Bankruptcy Court for the District of Vermont ) 
allowed Nostas's claims in the following order of 
priority:  (1) Super-priority administrative expense 
status for rent during the liquidation period, from 
December 1, 1992, through January 29, 1993 
(approximately *22 $18,000, of which 100% will be 
paid upon distribution of the estate), as "burial 
expenses" of winding up the estate;  (2) priority 
administrative expense status for rent during the pre-
liquidation period, from November 1, 1992, through 
December 1, 1992 (approximately $6800, of which 
approximately 85% will be paid upon distribution of 
the estate);  and (3) general unsecured claim status 
for future damages arising after the trustee rejected 
the lease (approximately $80,000  [FN2] or one year's 
future rent as limited by 11 U.S.C. §  502(b)(6), of 
which nothing will be paid upon distribution of the 
estate).   The bankruptcy court disallowed the 
attorneys' and brokers' fees that the landlord incurred 
to relet the premises on the grounds that the lease did 
not provide compensation for such expenses. 
 


FN2. Because Nostas relet the premises 
beginning on July 1, 1993, it claimed the 
entire rent due under the Klein Sleep lease 
from January 29, 1993 through June 30, 
1993 (totalling approximately $38,000), plus 
the difference between the rent it would 
have collected under the remainder of the 
Klein Sleep lease (approximately $215,000) 
and the rent due under the new lease 
(approximately $157,000), for a total claim 
of $96,000 in post-rejection rent. 


 
 Judge Haight affirmed the bankruptcy court's order.  
In re Klein Sleep Prods., Inc., 173 B.R. 296 
(S.D.N.Y.1994).   Relying primarily on this court's 
decision in Trustees of Amalgamated Insurance Fund 
v. McFarlin's, Inc., 789 F.2d 98, 101 (2d Cir.1986)--a 
case that we shall discuss shortly--the district court 
held that  
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benefit to the estate as required by section 
503(b)(1)(A)  [FN3] must be shown for damages 
arising from the subsequent rejection of an 
assumed lease to be afforded administrative 
priority, even if the expenses are considered post-
petition expenses under section 365(g)(2)(A). 
[FN4]  Because the post-surrender damages 
incurred by Nostas in the instant case conferred no 
benefit upon Klein Sleep, those expenses are not 
entitled to administrative priority status. 


 
FN3. According to 11 U.S.C. §  
503(b)(1)(A), "there shall be allowed 
administrative expenses ... including ... the 
actual, necessary costs and expenses of 
preserving the estate, including wages, 
salaries, or commissions for services 
rendered after the commencement of the 
case...." 


 
FN4. Section 365(g) provides in relevant 
part:  
[T]he rejection of an ... unexpired lease of 
the debtor constitutes a breach of such ... 
lease--  
(1) if such ... lease has not been assumed ..., 
immediately before the date of the filing of 
the petition;  or  
(2) if such ... lease has been assumed ...--  
(A) if before such rejection the case has not 
been converted [to a liquidation proceeding], 
at the time of such rejection;  or  
(B) if before such rejection the case has been 
converted [to a liquidation proceeding]--  
(i) immediately before the date of such 
conversion, if such ... lease was assumed 
before such conversion;  or  
(ii) at the time of such rejection, if such ... 
lease was assumed after such conversion.  


 
  173 B.R. at 300.   The district court also noted that 
Nostas waived its right to appeal from the bankruptcy 
court's denial of its $2300 claim for brokerage fees, 
since Nostas had failed to address that issue in its 
district court brief.  Id. at 300 n. 5.   The district court 
stayed its order pending appeal, however, and 
directed the trustee to place $175,000 in escrow.  In 
re Klein Sleep Prods., Inc., No. 93 CIV. 7599 (CSH), 
1994 WL 652459 (S.D.N.Y. Nov. 18, 1994). 
 


II. DISCUSSION 
 A. Administrative Expense Status 
 
 [1] According to 11 U.S.C. §  503(b)(1)(A), "the 
actual, necessary costs and expenses of preserving 


the estate" constitute administrative expenses entitled 
to priority status upon distribution of the estate.   The 
crux of Nostas's argument is that a trustee's or debtor-
in-possession's assumption of an unexpired lease 
transforms all liability under the lease, including 
damages that stem from a subsequent rejection of the 
lease, into administrative expenses.   There is strong 
bankruptcy court precedent directly on point that 
supports this proposition.   See, e.g., In re Monica 
Scott, Inc., 123 B.R. 990, 991 (Bankr.D.Minn.1991);  
In re Norwegian Health Spa, Inc., 79 B.R. 507, 509-
10 (Bankr.N.D.Ga.1987);  In re Multech Corp., 47 
B.R. 747, 750 (Bankr.N.D.Iowa 1985);  see also In re 
Frontier Properties, Inc., 979 F.2d 1358, 1367 (9th 
Cir.1992) (in a case dealing with a breach of an 
assumed executory realty contract, citing Multech 
and Norwegian Health *23 Spa and summarily 
stating:  "When a trustee assumes and then rejects an 
executory contract ... all of the liabilities flowing 
from that rejection are entitled to priority as 
administrative expenses of the estate.");  In re Airlift 
Int'l, Inc., 761 F.2d 1503, 1509 n. 5 (11th Cir.1985) 
(stating in dicta that "the breach of an executory 
contract or unexpired lease assumed under section 
365 clearly results in an administrative expense 
claim," regardless of whether it is "an actual 
necessary cost or expense of preserving the estate");  
2 COLLIER ON BANKRUPTCY ¶  365.08[01], at 
365-65 (15th ed. 1995) ("[A] trustee must proceed 
cautiously in electing whether to assume or reject 
since an assumption will have the effect of making 
the expenses and liabilities incurred expenses of 
administration."). 
 
 Multech, the seminal case on this issue, offers the 
following rationale for this rule:  


By defining the time at which a rejection of an 
assumed contract or lease constitutes a breach, 
section 365(g) clearly indicates that the act of 
assumption creates an administrative expense 
obligation of the particular proceedings in which 
the contract or lease was assumed.   Consequently, 
if a lease is assumed in Chapter 11 proceedings, the 
liabilities flowing from the rejection of that lease 
will ever after be regarded as a Chapter 11 
administrative expense.  


  47 B.R. at 750 (footnote omitted). 
 
 Citing our decision in McFarlin's, however, the 
district court declined to follow Multech and its 
progeny.   The court stated that our decision in 
McFarlin's established that  


expenses fall within §  503(b)(1)(A) if they arise 
out of a transaction between the debtor and the 
creditor, and " 'only to the extent that the 
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consideration supporting the claimant's right to 
payment was both supplied to and beneficial to the 
debtor-in-possession in the operation of the 
business.' "  McFarlin's, 789 F.2d at 101 (quoting 
In re Mammoth Mart, Inc., 536 F.2d 950, 953 (1st 
Cir.1976)).  


  173 B.R. at 298.   It then asserted that Klein Sleep 
derived actual benefit not from its assumption of the 
lease, but only from its occupation of the leased 
premises.  Id. at 299-300.
 
 Once the trustee gave the store back to Nostas, the 
court reasoned, Klein Sleep received no further 
benefit from the lease.   As a result, the damages it 
sought for future rent did not meet the prerequisites 
for administrative expense status under §  
503(b)(1)(A).   Accord In re Johnston, Inc., 164 B.R. 
551, 555 (Bankr.E.D.Tex.1994) (denying 
administrative priority to a claim for future rent under 
an assumed lease, on the grounds that the estate 
derived no benefit from the lease once the debtor 
unconditionally vacated the space); see also In re La 
Electronica, Inc., 995 F.2d 320, 323 (1st Cir.1993) 
(holding that the debtor corporation's assumption of a 
prepetition contract to make alimony payments to its 
president's ex-wife in exchange for her resignation 
did not create an administrative expense, since the 
ex-wife had already resigned before the petition was 
filed, and the contract therefore conferred no 
postpetition economic benefit to the estate);  In re 
Stewart Foods, Inc., 64 F.3d 141, 145 n. 2 (4th 
Cir.1995) (relying solely on McFarlin's and the 
district court's decision in this case, for its statement 
in dicta that "any claim arising out of an assumed 
contract constitutes an administrative expense only if, 
and to the extent that, the contract conferred an actual 
benefit to the estate"). 
 
 At first glance, the bankruptcy court's approach has 
much to recommend it.  By denying administrative 
expense status for all future rent under an assumed 
lease, the court followed our stated policy that 
priorities in bankruptcy should be narrowly construed 
and sparingly granted.  McFarlin's, 789 F.2d at 100.   
And, the bankruptcy court's relegation of Nostas to 
the ranks of the unsecured creditors furthered this 
fundamental policy--based on the notion that 
individual creditors, whenever possible, should be 
prevented from seizing a disproportionate share of 
the estate--in a second way as well.   Once future rent 
is treated merely as an unsecured claim, it is clearly 
capped by §  502(b)(6) at one year's worth of unpaid 
rent.   As a result, the rent claims cannot absorb all 
the assets of the estate, no matter how long the lease. 
 


 *24 Yet this approach has several deficiencies.   
First, it relies on an unduly narrow view of the 
benefit conferred on an estate when a trustee assumes 
an unexpired lease.   Second, it does not adequately 
account for the Code's timing provisions, which 
explicitly provide that claims arise "postpetition," and 
therefore during the administration of the estate, if 
they are based on breaches of assumed leases.   And 
finally, even if these two considerations did not 
resolve the matter, the district court's approach does 
not accord with prior practice under the Bankruptcy 
Act (practice which, in cases of ambiguity, stands as 
a decisive guidepost for interpreting today's 
Bankruptcy Code).   Bankruptcy Act practice 
strongly directs us to treat the entire liability resulting 
from breach of an assumed lease as a cost of 
administering the estate. 
 


1. Benefit 
 In discussing whether Klein Sleep benefitted from 
assuming its lease, we must first address the trustee's 
threshold contention that the Supreme Court has 
already decided this issue.   The Court, in NLRB v. 
Bildisco & Bildisco, 465 U.S. 513, 104 S.Ct. 1188, 
79 L.Ed.2d 482 (1984), stated:  


Should the debtor-in-possession elect to assume the 
executory contract, however, it assumes the 
contract cum onere, and the expenses and liabilities 
incurred may be treated as administrative expenses, 
which are afforded the highest priority on the 
debtor's estate, 11 U.S.C. §  503(b)(1)(A) (1982 
ed.).  


  Id. at 531-32, 104 S.Ct. at 1198-99 (citation 
omitted).   According to the trustee, "[t]he Supreme 
Court's use of the word 'may ' and the citation to 11 
U.S.C. §  503(b)(1)(A) remove any doubt that a claim 
for damages under an assumed lease must satisfy the 
statutory requirements of Section 503(b)(1)(A) before 
being entitled to an administrative expense priority." 
Appellee's Br. at 11.   The trustee then adds that 
damages for future rent arising from an assumed 
lease cannot satisfy the requirements of §  
503(b)(1)(A), as interpreted by McFarlin's. 
 
 We disagree with the trustee's conclusion, since we 
do not attach such significance to the Supreme 
Court's use of the word "may" in the quoted passage 
from Bildisco.   The passage is part of a longer 
discussion in which the Court explained that once a 
debtor files for bankruptcy, the NLRB may not 
enforce the terms of a collective bargaining 
agreement by filing unfair labor practice charges 
against the debtor-in-possession.  Id. at 530, 104 
S.Ct. at 1198.   The only recourse against the 
employer at that point is to file a claim in bankruptcy.  
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Id.  The Court emphasized that even if the debtor-in-
possession rejected the agreement after having 
assumed it, the workers were still limited to 
bankruptcy remedies.  Id. at 530-31, 104 S.Ct. at 
1198.  As an aside, and in dicta, the Court then 
pointed out in the cited passage that such a 
hypothetical bankruptcy remedy would probably be a 
claim for damages entitled to administrative expense 
status.  Id. at 531-32, 104 S.Ct. at 1198-99. 
 
 The Supreme Court's statement on this point was 
entirely unrelated to its holding.   And we decline to 
read it, ambiguous as it is, as taking any position on 
the highly complex controversy before us. 
 
 We next address the trustee's contention that our 
decision in  McFarlin's governs the outcome in this 
case.   In McFarlin's, the debtor-in-possession closed 
down one of its departments and accordingly ended 
its participation in a multiemployer pension plan 
covering its laid-off employees.  789 F.2d at 100.   
According to 29 U.S.C. §  1381, the company was 
required to make an additional lump sum payment to 
fund its employees' share of the vested pension 
benefits in the plan.   The question in McFarlin's was 
whether this additional payment, known as a 
"withdrawal liability," should be treated as an 
administrative expense of the estate because it arose 
after the filing of the petition (that is, when the 
department closed), or as a general unsecured claim 
because the underlying obligation to fund the pension 
plan arose from the employees' prepetition work.  789 
F.2d at 100. 
 
 In McFarlin's, we held that the withdrawal liability 
would be considered an administrative expense "only 
if it arises out of a transaction between the creditor 
and the bankrupt's trustee or debtor in possession *25 
and 'only to the extent that the consideration 
supporting the claimant's right to payment was both 
supplied to and beneficial to the debtor-in-possession 
in the operation of the business.' "  Id. at 101 (quoting 
Mammoth Mart, 536 F.2d at 954) (citations omitted).   
The debtor was required to make the lump-sum 
contribution to the plan to guarantee pension benefits 
already earned by its employees.   And so we 
concluded that the consideration for McFarlin's 
withdrawal liability was the past labor of its 
employees--labor that had been supplied before the 
bankruptcy petition was filed--rather than any post-
bankruptcy services.  Id. at 102-03.   This past labor 
had not been furnished for the benefit of the debtor-
in-possession or for the continuation of its business 
after it filed for bankruptcy.   As a result, it did not 
constitute an administrative expense.  Id. at 103-04. 


 
 [2][3][4] McFarlin's did not involve an assumed 
contract.   We therefore had no occasion in that case 
to decide whether an estate receives a post-
bankruptcy benefit upon assumption of a contract.   
That open question is the issue before us, and we 
conclude that assumed contracts do in fact constitute 
a post-bankruptcy benefit to the estate.   Indeed we 
believe that the bankruptcy court would not have 
permitted the estate to assume a lease unless such an 
assumption constituted a valid benefit. 
 
 One sensible way to look at whether the estate was 
benefitted by assuming the lease is to ask whether the 
debtor's entry into the lease would have been a 
voidable preference had it occurred just prior to the 
bankruptcy filing. According to §  547(c)(1) of the 
Code, where the debtor transfers assets to a creditor 
and, through a substantially contemporaneous 
exchange, receives new value, there is no voidable 
preference.   If the debtor had entered into the lease 
within 90 days before the filing of the petition, and if 
the rent for the entire term of the lease had been due 
and payable immediately, the estate would 
undoubtedly have received "new value."   That value 
is the right to occupy the premises for the full term of 
the lease--an assignable right that has value, 
regardless of whether it is ever exercised or sold.   By 
assuming the lease, the debtor retains an identical 
transferable right and therefore receives an "actual 
benefit" as required by our decision in McFarlin's. 
 
 The trustee argues that any inquiry as to "benefit" is 
foreclosed by the district court's factual finding that 
Klein Sleep did not benefit from its assumption of the 
lease.   The opposite, however, is true:  the 
bankruptcy court's earlier decision to let Klein Sleep 
assume the unexpired lease--a decision that was not 
appealed--precluded a subsequent finding that 
assuming the lease did not benefit Klein Sleep.   That 
decision required a judicial finding--up-front--that it 
was in the best interests of the estate (and the 
unsecured creditors) for the debtor to assume the 
lease, pursuant to 11 U.S.C. §  365(a).   It is the same 
kind of finding that the bankruptcy court is required 
to make with regard to all new contracts entered into 
by the trustee without prior court approval during the 
administration of the estate in order for those 
contracts to qualify for priority pursuant to §  503(b).   
Compare In re Orion Pictures Corp., 4 F.3d 1095, 
1099 (2d Cir.1993) ("[A] bankruptcy court reviewing 
a trustee's or debtor-in-possession's decision to 
assume or reject an executory contract [pursuant to §  
365] should examine a contract and the surrounding 
circumstances and apply its best 'business judgment' 


©  2006 Thomson/West. No Claim to Orig. U.S. Govt. Works. 
 



http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&ReferencePositionType=S&SerialNum=1984109095&ReferencePosition=1198

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&ReferencePositionType=S&SerialNum=1984109095&ReferencePosition=1198

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&ReferencePositionType=S&SerialNum=1984109095&ReferencePosition=1198

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&ReferencePositionType=S&SerialNum=1984109095&ReferencePosition=1198

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&ReferencePositionType=S&SerialNum=1984109095&ReferencePosition=1198

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1986119344&ReferencePosition=100

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=29USCAS1381&FindType=L

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1986119344&ReferencePosition=100

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1986119344&ReferencePosition=100

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1976123511&ReferencePosition=954

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1976123511&ReferencePosition=954

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=11USCAS365&FindType=L

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=11USCAS503&FindType=L

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=1993183464&ReferencePosition=1099

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=1993183464&ReferencePosition=1099

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=1993183464&ReferencePosition=1099

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=11USCAS365&FindType=L

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=11USCAS365&FindType=L





78 F.3d 18 Page 8
78 F.3d 18, 64 USLW 2530, 28 Bankr.Ct.Dec. 816, Bankr. L. Rep.  P 76,922 
(Cite as: 78 F.3d 18) 
 
to determine if it would be beneficial or burdensome 
to the estate to assume it."), cert. dismissed, 511 U.S. 
1026, 114 S.Ct. 1418, 128 L.Ed.2d 88 (1994) with 
Mammoth Mart, 536 F.2d at 954 (granting 
administrative expense status to postpetition claim 
only if consideration "was both supplied to and 
beneficial to the debtor-in-possession in the operation 
of the business"). 
 
 As one bankruptcy court has explained:  


By requiring the court to determine the reasonable 
necessity of the newly entered contract under §  
503(b), Congress has insured some judicial control 
over the determination of what executory contracts 
will be granted administrative expense priority.   
The Code, in order to streamline reorganization 
procedure, allows a debtor in possession to enter 
into contracts in the ordinary course of business 
without seeking court approval.   Thus, contracts 
initially entered into during reorganization, unlike 
*26 contracts assumed during reorganization, will 
not have undergone court scrutiny.   By limiting 
automatic administrative expense treatment under §  
365(g) to assumed contracts, and by requiring 
initially entered contracts to qualify under §  
503(b) in order to be granted an administrative 
expense priority, Congress has insured both similar 
treatment and similar procedural safeguards for 
these fundamentally similar obligations.  


  In re Chugiak Boat Works, Inc., 18 B.R. 292, 297-
98 (Bankr.D.Alaska 1982)  (footnotes omitted);  see 
also Airlift Int'l, 761 F.2d at 1509 n. 5; Norwegian 
Health Spa, Inc., 79 B.R. at 509-10;  Multech, 47 
B.R. at 751. 
 
 In short, we decline to find that Klein Sleep did not 
benefit by assuming its lease simply because the 
lease was no longer profitable at the time it stopped 
displaying mattresses on the premises.   Such a 
holding would mean that any post-bankruptcy 
contract, entered into for the benefit of a bankrupt's 
estate, would cease to be entitled to priority the 
moment the deal turned sour.   When the debtor-in-
possession assumed the lease, it retained the right to 
occupy the leased premises immediately and in the 
future.   Its ability to assign this immediate right of 
possession, as well as its ability to assign the future 
right of possession under the lease, had a present 
value at the time of assumption.   Acquisition of 
those rights clearly constituted a benefit to the estate 
even if, later, the benefit turned to dust. 
 


2. Timing 
 [5] The Code's timing provisions also tilt in favor of 
Nostas's position that all future rent is an 


administrative expense.   In allowing and assigning 
priority to claims arising from unexpired leases, the 
Code distinguishes between leases that have been 
assumed, and those that have not. Section 502(g) of 
the Code clearly instructs us that claims arising from 
unassumed leases are to be allowed as general 
unsecured claims.  Section 502(g) has no analogue 
that tells us what to do with claims arising from 
assumed leases.   But because §  502(g) limits its 
reach to unassumed leases, it is reasonable to infer 
that assumed leases are to be treated differently. 
Since it would be absurd to suppose that such leases 
would not qualify as claims at all, it follows that they 
must be considered administrative expenses of the 
estate.   See Monica Scott, 123 B.R. at 990-91 n. 2. 
 
 [6][7][8][9][10] This inference is further supported 
by §  365(g), which fixes the time at which a debtor's 
rejection of an unexpired lease is deemed to 
constitute a breach of the lease.   When a debtor 
rejects an unassumed lease, breach is deemed to 
occur at the time the bankruptcy petition was filed.  
11 U.S.C. §  365(g)(1).   If the lease has been 
assumed, however, breach is deemed to occur 
whenever the lease is later rejected.  §  365(g)(2)(A). 
[FN5]  According to the Code's legislative history, 
the purpose of §  365(g) is to treat claims arising 
from unassumed leases "as prepetition claims."   
H.R.Rep. No. 595, 95th Cong., 2d Sess. 349 (1977);  
S.Rep. No. 989, 95th Cong., 2d Sess. 63 (1978), 
reprinted in 1978 U.S.C.C.A.N. 5787, 6305, 5849.   
But the only way in which prepetition claims are 
treated differently from postpetition claims is that the 
former are classified as general claims, whereas the 
latter--arising, for example, from torts committed by 
the estate in bankruptcy, or from contracts entered 
into by the trustee or debtor-in-possession--are 
entitled to administrative expense priority.   It would 
seem to follow that rejection of an assumed lease--
that is, breach of contract committed by the trustee or 
debtor-in-possession while administering the estate--
gives rise to a debt entitled to the same administrative 
expense priority. 
 


FN5. When a reorganization case is 
converted to a liquidation proceeding after 
the lease has been assumed but before it is 
rejected, breach is deemed to have occurred 
immediately before the conversion.  11 
U.S.C. §  365(g)(2)(B). 


 
 The timing provisions of the Code were not, 
however, directly designed to answer the question we 
are asking today, and so we are hesitant to read too 
much into them.   Indeed, because all of our previous 
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discussion has essentially required us to read between 
the lines of Congress's directives, we conclude that 
the Bankruptcy Code, though it clearly leans in favor 
of administrative status for assumed leases, is still 
ambiguous.   When *27 that is the case, we are 
required to turn for further guidance to the prior 
practice under the Bankruptcy Act. 
 


3. Practice Under the Bankruptcy Act 
 [11] Were we writing on a clean slate, we might 
perhaps be persuaded by the district court's analysis--
though, as we have discussed above, we think that the 
structure of the Code favors the landlord's position.   
We are not, however, permitted to start from scratch.   
In Dewsnup v. Timm, 502 U.S. 410, 112 S.Ct. 773, 
116 L.Ed.2d 903 (1992), the Supreme Court declined 
to resolve de novo an ambiguous interrelationship 
between certain Bankruptcy Code provisions, where 
accepted pre-Code bankruptcy practice existed.   The 
Court stated:  


When Congress amends the bankruptcy laws, it 
does not write "on a clean slate."  ... Furthermore, 
this Court has been reluctant to accept arguments 
that would interpret the Code, however vague the 
particular language under consideration might be, 
to effect a change in pre-Code practice that is not 
the subject of at least some discussion in the 
legislative history.  


  502 U.S. at 419, 112 S.Ct. at 779 (citation omitted). 
 
 [12] In the case before us, an ambiguity arguably 
exists as to whether claims arising from the rejection 
of assumed contracts by definition meet the "actual 
and necessary" requirements of §  503(b)(1)(A) and 
hence automatically enjoy administrative expense 
priority under §  507(a)(1).  See In re Jartran, Inc., 
886 F.2d 859, 868-69 n. 11 (7th Cir.1989) (stating 
that "the current provisions of the Code are not 
entirely clear" as to whether creditors are entitled to 
administrative expense priority for executory 
contracts or leases that are assumed before 
conversion from reorganization to liquidation 
proceedings).   Nostas and amicus argue, however, 
that the pre-Code practice was to grant administrative 
status automatically to all claims arising from the 
subsequent rejection of an assumed executory 
contract--and, therefore, that any ambiguity must be 
resolved in favor of granting administrative expense 
status. 
 
 Nostas points out in its reply brief that the relevant 
sections of the former Bankruptcy Act provided that 
"[w]hen a contract entered into or assumed in a 
superseded proceeding is rejected, the resulting 
liability should constitute a cost of administration of 


the superseded proceeding."   Bankruptcy Act § §  
238(b), 378(b), 483(b) (emphasis added);  see also 
Chugiak Boat Works, 18 B.R. at 295 n. 5.   In this 
context, the "resulting liability" would be the 
landlord's damages for future rent and, arguably, for 
related costs such as legal and brokerage fees.   This 
conclusion is supported by the legislative history of 
the foregoing language of the Bankruptcy Act, which 
was well described by the bankruptcy court in 
Chugiak Boat Works:  


In 1967, Congress amended Chapters X, XI, and 
XII of the Bankruptcy Act of 1898 to sanction the 
result that had been reached by the Courts under 
the administrative expense provisions of the Act.   
The amendment explicitly provided that any 
executory contract entered into or assumed during 
the reorganization proceeding but rejected after the 
conversion to straight bankruptcy constituted an 
administrative expense of the reorganization 
proceeding.   The legislative history indicates that 
the amendment was intended to resolve confusion 
over how such executory contracts should be 
treated and to recognize the rights of those parties 
"who have dealt with an officer of the court in the 
debtor relief proceeding."   Senate Report No. 90-
749, 90th Cong. 1st Sess. (1967), [1967 
U.S.C.A.A.N. at] 2002, 2005.   Thus, pursuant to 
the 1967 amendment, all executory contracts 
originally entered into during the reorganization as 
well as all executory contracts assumed during that 
time were automatically granted administrative 
expense priority.  


  18 B.R. at 295 (footnote omitted). 
 
 Moreover, even before Congress added this 
clarificatory language to the Bankruptcy Act, it was 
well-established in this Circuit that administrative 
priority was available either if the trustee assumed an 
executory contract or if the estate received 
demonstrable benefits under the contract.  American 
Anthracite & Bituminous Coal Corp. v. Leonardo 
Arrivabene, S.A., 280 F.2d 119, 124 (2d Cir.1960) 
(Lumbard, C.J.) ("The claim of *28 a creditor having 
an executory contract with the debtor at the time the 
debtor's petition is filed is entitled to priority under 
these provisions only if the trustee or debtor in 
possession elects to assume the contract or if he 
receives benefits under it.") (emphasis added);  see 
also 2 COLLIER ON BANKRUPTCY ¶  365.01, at 
365-20 (explaining that under §  70b of the 
Bankruptcy Act, which preceded §  365, the price of 
securing "continued mutuality" upon assumption of 
an executory contract "was nothing short of complete 
mutuality, that is, assumption by the estate of the 
bankrupt's liabilities, not as a matter of granting a 
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distributive share, but by performance in full, just as 
if bankruptcy had not intervened"). 
 
 Absent a clear Code directive, or legislative history 
that directly addresses the issue and reaches a 
contrary result, the rule of construction set forth in 
Dewsnup dictates that Nostas's claim for post-
rejection rental damages should be governed by 
Bankruptcy Act practice.   See Dewsnup, 502 U.S. at 
419, 112 S.Ct. at 779.   That practice strongly 
supports the conclusion that Nostas's claim was 
entitled to administrative expense status.   This result, 
moreover, agrees with our earlier analysis that the 
Code's timing provisions, together with the rules 
governing "benefit," indicate that all future rent 
accruing under an assumed lease is entitled to the 
status of an administrative expense.   Accordingly, 
we so hold. 
 
 B. The §  502(b)(6) Cap on Damages for Future 
Rent 
 
 Because it determined that Nostas's claim was not an 
administrative expense, the district court never 
reached the issue of whether §  502(b)(6) limits 
Nostas's claim arising from the assumed leases to one 
year's worth of future rent.   Since we conclude that 
such future rent is an administrative expense, we 
must now decide whether §  502(b)(6) caps the rent. 
 
 [13][14][15][16] Section 502(b)(6) requires a court 
to allow a claim except to the extent that it exceeds 
one year's rent due under the lease.  [FN6]  This cap 
is designed to prevent a landlord's single unsecured 
claim--which, depending on the length of the lease, 
may be enormous--to elbow aside the other 
unsecured creditors.   The trustee argues that "[t]he 
policy underlying Code §  502(b)(6) applies equally 
to claims arising under leases that have been assumed 
and those that have not."   Appellee's Br. at 34. 
Indeed, because the drafters of the Code took such 
care to prevent a monstrous unsecured claim from 
swallowing up the estate, it might seem odd not only 
to give an analogous type of claim priority over 
unsecured creditors, but also to allow such a claim in 
its entirety, merely because it arose from an assumed 
lease. 
 


FN6. Section 502(b)(6) provides, more fully, 
that the bankruptcy court shall allow a 
lessor's claim for damages arising from the 
termination of a lease of real property, 
except to the extent that the claim exceeds  
(A) the rent reserved by such lease, without 
acceleration, for the greater of one year, or 


15 percent, not to exceed three years, of the 
remaining term of such lease, following the 
earlier of--  
(i) the date of the filing of the petition;  and  
(ii) the date on which such lessor 
repossessed, or the lessee surrendered, the 
leased property;  plus  
(B) any unpaid rent due under such lease, 
without acceleration, on the earlier of such 
dates....  
Because in the case before us §  506(b)(6) 
operates to limit rent claims to one year--
rather than fifteen percent of all future rent 
capped at three years--we refer to this 
section as imposing a "one-year cap." 


 
 Sensible as this policy argument might be, we do not 
find the Code ambiguous on this point.  Section 502, 
which contains the cap on future rent, applies only to 
"a claim or interest, proof of which is filed under 
section 501."  11 U.S.C. §  502(a).  Section 501 
prescribes the method for filing proofs of prepetition 
claims against the debtor and certain postpetition 
claims that are deemed to have arisen prepetition.   It 
does not apply to administrative expenses payable by 
the debtor, which must be requested pursuant to §  
503.   See also id. §  507 (referring to "expenses and 
claims").   And because §  502 does not apply to 
administrative expenses, it cannot cap future rent due 
under an assumed lease. 
 
 The legislative history of §  502(b)(6) confirms that, 
at least on this score, Congress said what it meant.   
H.R.Rep. No. 595, 95th Cong., 2d Sess. 353 (1977);  
S.Rep. No. 989, *29 95th Cong., 2d Sess. 63 (1978), 
1978 U.S.C.A.A.N. 5849, 6309 (stating that §  
502(b)(6) "does not apply to limit administrative 
expense claims for use of the leased premises to 
which the landlord is otherwise entitled");  see also 
Multech, 47 B.R. at 751 (explaining that the policy of 
preventing landlord's unsecured claim from crowding 
out other unsecured creditors "is no longer germane 
in the case of an assumed contract or lease, since the 
resulting obligations and liabilities are elevated to a 
priority status and no longer fall in the class of 
general unsecured creditors");  In re Johnston, Inc., 
164 B.R. at 555 (stating that §  502(b)(6) does not 
limit administrative expense claims);  2 Collier on 
Bankruptcy ¶  365.08, at 365-67 (15th ed. 1995) 
("[T]he limitation upon the amount of an allowed 
claim arising from breach of a lease in section 
502(b)(6) of the Code does not apply to leases 
assumed and thereafter rejected in the case.") 
(footnotes omitted) (citing Multech ). 
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 C. Brokerage and Attorneys' Fees 
 
 [17] Finally, we believe that the district court 
correctly denied Nostas's claims for brokerage and 
attorneys' fees.   By failing to press its claim for such 
fees before the district court, Nostas did not preserve 
that issue for review by either the district court or this 
Court.   See Klein Sleep, 173 B.R. at 300 n. 5. 
 


III. CONCLUSION 
 It would surely have been better if Congress had 
spelled out its intentions as to assumed leases in the 
Code, rather than leaving it up to the courts to clean 
up the ambiguities.   But, under the circumstances, 
clean them up we must.  The trustee complains that 
the rule we pick--a rule that accords administrative 
priority to claims for all future rent under an assumed 
lease--is overly generous to landlords, since it gives 
them a lion's share of estates upon liquidation.   
While that may seem to be the case, we doubt that it 
will work out that way in practice.   Under the rule 
we adopt, bankruptcy courts will rarely find that 
assuming liability for all future rent under a long-
term lease is in the best interests of the estate--
including the interest of the general creditors--unless 
the rental terms are highly advantageous.   They will 
therefore block assumption of such leases except in 
unusual cases.   As a result, landlords will find 
themselves with unsecured claims capped at one 
year's worth of future rent. 
 
 [18] This may also seem undesirable, especially 
since in some such cases the tenant properly wishes 
to continue the rental.   But this too is not quite the 
end of the story, for bankruptcy courts may have 
another option open to them.   Faced with the 
unattractive choice of either requiring a bankrupt 
tenant to reject its long-term lease (and thereby 
possibly dooming the reorganization to failure) or 
letting it assume the lease (and leaving the general 
creditors with a paltry recovery should liquidation 
ensue), one bankruptcy court suggested that it could 
instead put off the decision on whether or not to 
assume a long-term lease.   It could delay, the court 
stated, until the moment of confirmation, when the 
debtor's chances of rehabilitation would finally be 
clear.   See Monica Scott, 123 B.R. at 993 ("Unless 
the Congress addresses this situation, cause will 
undoubtedly be found to exist, as a matter of course, 
for extending to confirmation the time to assume or 
reject significant leases in Chapter 11 cases."), id. n. 
8 (citing 11 U.S.C. §  365(d)(4), which permits 
bankruptcy courts to extend the 60-day 
assumption/rejection period "for cause").   The 
uncertainty engendered by such an approach would 


give the bankruptcy court significant leverage over 
both tenant and landlord, and might well lead to a 
renegotiation of the long-term lease.   The tenant who 
wishes to retain control over the premises has an 
interest--arising out of fear that the court will force 
rejection of the original lease--in renegotiating the 
lease, though perhaps for a shorter term. The landlord 
also has an interest in renegotiating the lease to 
escape the limbo between assumption and rejection.   
In such circumstances the landlord might well prefer 
to recover some guaranteed *30 amount of future 
rent, as an administrative expense, under a new 
contract rather than risk having the lease rejected and 
the recovery limited to a fractional share of one year's 
worth of future rent, as an unsecured claim, under the 
pre-existing contract.  [FN7]
 


FN7. In either event, of course, the landlord 
is entitled to recover as an administrative 
expense the rent due while the debtor and 
the bankruptcy court debate whether to 
assume the lease.  11 U.S.C. §  365(d)(3). 


 
 None of this is before us today.   But we do note that 
the rule that we enunciate may not be quite as rigid as 
it looks.   It may well operate, like so many other 
default rules in contract law, only as a backdrop 
against which the parties--here the landlord and 
tenant--can renegotiate to reach a satisfactory, middle 
solution. 
 


*   *   *   *   *   * 
 [19] For the reasons stated above, we hold that 
claims for future rent arising out of assumed leases 
are administrative expenses of the debtor's estate, 
regardless of whether they are subsequently rejected, 
and that they are not capped at a year's worth of 
unpaid rent by 11 U.S.C. §  502(b)(6).   We reach this 
conclusion in light of the prior practice under the 
Bankruptcy Act, the timing provisions of the Code, 
and an understanding that debtors generally benefit 
from court-approved assumptions of executory 
contracts and unexpired leases. 
 
 Reversed to the extent that the court disallowed 
Nostas's claim for future rent as an administrative 
expense, and remanded for further proceedings 
consistent with this opinion. 
 
 78 F.3d 18, 64 USLW 2530, 28 Bankr.Ct.Dec. 816, 
Bankr. L. Rep.  P 76,922 
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United States District Court,E.D. New York. 
In re LEIBINGER-ROBERTS, INC., Debtor. 


No. 88 CV 2641. 
 


Oct. 14, 1988. 
 
Chief executive officer of Chapter 11 debtor applied 
for stay pending appeal of order requiring him to 
release books and records to chairman of the board of 
directors for use in preparing reorganization plan.   
The District Court, McLaughlin, J., held that:  (1) 
order was interlocutory order, and (2) district court 
would not grant leave to appeal where law employed 
by bankruptcy court in issuing underlying order was 
well settled. 
 
Appeal dismissed. 
 


West Headnotes 
 
[1] Bankruptcy 51 3767 
 
51 Bankruptcy 
     51XIX Review 
          51XIX(B) Review of Bankruptcy Court 
               51k3766 Decisions Reviewable 
                    51k3767 k. Finality. Most Cited Cases
“Final order” in bankruptcy court, for purposes of 
appeal, is resolution of particular proceeding or 
controversy within entire bankruptcy proceeding or 
order that irrevocably decides dispositive issue of law 
or rights of any party.  28 U.S.C.A. §  158(a). 
 
[2] Bankruptcy 51 3768 
 
51 Bankruptcy 
     51XIX Review 
          51XIX(B) Review of Bankruptcy Court 
               51k3766 Decisions Reviewable 
                    51k3768 k. Interlocutory Orders;  
Collateral Order Doctrine. Most Cited Cases
“Interlocutory bankruptcy court orders” that are 
appealable only by leave of the district court, are 
orders that constitute only preliminary step in some 
phase of bankruptcy proceeding and that do not 
directly affect disposition of estate's assets.  28 
U.S.C.A. §  158(a). 
 
[3] Bankruptcy 51 3768 


 
51 Bankruptcy 
     51XIX Review 
          51XIX(B) Review of Bankruptcy Court 
               51k3766 Decisions Reviewable 
                    51k3768 k. Interlocutory Orders;  
Collateral Order Doctrine. Most Cited Cases
Bankruptcy court's order requiring Chapter 11 
debtor's chief executive officer to release for 
inspection books and records of debtor corporation to 
chairman of the board of directors so that he might 
prepare reorganization plan was interlocutory order, 
rather than final order, and thus was not appealable as 
of right, in that it decided only preliminary issue 
which did not determine outcome of proceeding or 
irrevocably decide dispositive issue of law or rights 
of any party.  28 U.S.C.A. §  158(a). 
 
[4] Bankruptcy 51 3772 
 
51 Bankruptcy 
     51XIX Review 
          51XIX(B) Review of Bankruptcy Court 
               51k3772 k. Petition for Leave;  Appeal as of 
Right;  Certification. Most Cited Cases
When appeal is improperly taken from bankruptcy 
court order, in that required motion for leave to 
appeal has not been filed, district court may consider 
notice of appeal as motion for leave to appeal.  Rules 
Bankr.Proc.Rules 8001(b), 8003(c), 11 U.S.C.A. 
 
[5] Bankruptcy 51 3772 
 
51 Bankruptcy 
     51XIX Review 
          51XIX(B) Review of Bankruptcy Court 
               51k3772 k. Petition for Leave;  Appeal as of 
Right;  Certification. Most Cited Cases
District court would not grant leave to appeal 
interlocutory order requiring Chapter 11 debtor's 
chief executive officer to release for inspection books 
and records of debtor to chairman of the board for 
purpose of preparing reorganization plan in that issue 
before bankruptcy court, regarding board's right to 
inspect corporation's books and records, was settled 
law. 
 
[6] Bankruptcy 51 3776.5(2) 
 
51 Bankruptcy 
     51XIX Review 
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          51XIX(B) Review of Bankruptcy Court 
               51k3776 Effect of Transfer 
                    51k3776.5 Supersedeas or Stay 
                         51k3776.5(2) k. Right;  Grant or 
Denial;  Discretion. Most Cited Cases
 (Formerly 51k3776.5) 
Standard required for issuance of stay pending appeal 
of bankruptcy court order is based on consideration 
of:  likelihood that party seeking stay will prevail;  
prospect of irreparable harm to moving party if stay 
is not granted;  relative certainty that no substantial 
harm will come to other party if stay were issued;  
and relative absence of harm to public interest if stay 
were granted. 
 
[7] Bankruptcy 51 3776.5(2) 
 
51 Bankruptcy 
     51XIX Review 
          51XIX(B) Review of Bankruptcy Court 
               51k3776 Effect of Transfer 
                    51k3776.5 Supersedeas or Stay 
                         51k3776.5(2) k. Right;  Grant or 
Denial;  Discretion. Most Cited Cases
 (Formerly 51k3776.5) 
Even if district court granted leave to appeal 
interlocutory order requiring turnover of Chapter 11 
debtor's books to its board of directors for 
formulation of reorganization plan, appealing 
corporate officer was not entitled to stay of order 
pending appeal in that officer had no likelihood of 
success on merits. 
 
[8] Corporations 101 311 
 
101 Corporations 
     101X Officers and Agents 
          101X(C) Rights, Duties, and Liabilities as to 
Corporation and Its Members 
               101k311 k. Corporate Books and Records. 
Most Cited Cases
Corporate director has right to inspect corporation's 
books and records, notwithstanding allegations that 
he is hostile, adverse or a competitor of corporation. 
 
 
*571 Finkel, Goldstein, Berzow & Rosenbloom, New 
York City, for Wayne fulton. 
Haight, Gardner, Poor & Havens, New York City 
(Donald T. Kennedy, Oliver Edwards, Alan 
Helblock, of counsel), for Gunther Leibinger and 
Paul Leibinger/GmbH & Co. 
Kronish, Lieb, Weiner & Hellman, New York City 
(Joel Lewittes, Adam Harris, of counsel), for 


Leibinger-Roberts. 
 


MEMORANDUM AND ORDER  
 
McLAUGHLIN, District Judge. 
Appellant Wayne Fulton (“Fulton”) applies to this 
Court for a stay pending appeal of an order of the 
Bankruptcy Court which required Appellant to 
release for inspection the books and records of 
Debtor Leibinger-Roberts, Inc.  (“LR”) to Appellee 
Gunther Leibinger (“Leibinger”).   The purpose of 
the Bankruptcy Court's order was to enable LR to use 
the books and records to prepare a plan of 
reorganization pursuant to section 1123 of the 
Bankruptcy Code.   See 11 U.S.C. §  1123 (1982). 
 
 


FACTS  
 
In January 1988, Appellant Fulton, the chief 
executive officer, president and 49% shareholder of 
debtor LR, informed Appellee Leibinger, the 
chairman of the board of directors and 51% 
shareholder of LR, that LR was in serious financial 
trouble and in danger of being forced into 
bankruptcy.   Based on Fulton's representations, LR's 
board of directors (which Leibinger controls) 
resolved that LR file a petition for relief from its 
creditors under Chapter 11 of the Bankruptcy Code 
(“Code”).   On March 7, 1988, the petition was filed 
with the Bankruptcy Court;  and LR was thereafter 
authorized to continue managing its properties and 
conducting business through the board of directors as 
a debtor in possession pursuant to sections 1107 and 
1108 of the Code. 
 
On or about April 28, 1988, Paul Leibinger GmbH & 
Co, KG (“KG”), Leibinger's German manufacturing 
facility, expressed an interest in purchasing LR and in 
assuming its liabilities but only if it could first inspect 
the books and records of LR.   After several months 
of negotiations, Fulton entered into a stipulation and 
inspection order with Leibinger and KG, which was 
thereafter “So Ordered” by Chief Bankruptcy Judge 
Duberstein on August 6, 1988.   The inspection order 
provided that Leibinger and KG could conduct a 
limited inspection commencing on August 15 and 
ending on August 19.   Furthermore, the order 
included a broad confidentiality agreement executed 
by Leibinger and KG assuring Fulton that any 
information learned during the inspection would not 
be disclosed to third parties.   This agreement was 
necessary to allay Fulton's concern that Leibinger and 
KG would use the information to advance their own 
interests and destroy LR. 
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Despite the above-mentioned assurances by 
Leibinger and KG, Fulton refused to permit the 
inspection that was to start on August 15.   
Consequently, a hearing was held before Judge 
Duberstein on August *572 18, 1988 to determine the 
grounds for Fulton's actions.   Fulton argued that the 
inspection should not be permitted because Leibinger 
and KG would only exploit LR. 
 
Leibinger and KG responded that the parties had 
reached a confidentiality agreement that took care of 
the problem.   In addition, Leibinger and KG argued 
that the management of the affairs of LR, acting as a 
debtor in possession, was still the responsibility of 
the board.   Thus, Fulton, the chief executive officer 
and president was required to follow the directions of 
the board, and, therefore, to make available the books 
and records.   Based on these facts and 
representations, Judge Duberstein at the conclusion 
of the hearing directed Fulton to produce all of LR's 
books and records for inspection by Leibinger (acting 
as a director of LR and a representative of KG) and 
LR's counsel. 
 
Despite Judge Duberstein's order, Fulton still refused 
to permit the inspection.   In response, debtor LR 
filed a contempt motion seeking an order, inter alia, 
(1) holding Fulton in contempt, (2) directing Fulton 
to produce the documents, and (3) prohibiting Fulton 
from interfering with the inspection. 
 
Judge Duberstein heard this motion on August 23, 
1988.   Again Fulton alleged, without producing any 
evidence, that Leibinger and KG planned to steal 
proprietary information and use it to destroy LR.   
This was the third time Fulton made such allegations 
in the bankruptcy proceeding without proferring, 
much less introducing, any evidence to support these 
allegations.   Judge Duberstein, having heard Fulton's 
arguments before, reiterated his conclusion that 
debtor LR, meaning its board of directors and those 
who are members thereof, are entitled to inspect LR's 
books and records for the purpose of drafting and 
proposing a plan of reorganization.   On August 24, 
1988 the Bankruptcy Court entered an order to that 
effect.   It is that order which Fulton now seeks to 
have stayed pending appeal. 
 
 


DISCUSSION  
 
The first issue that this Court must necessarily 
consider is a jurisdictional question-whether 
appellant Fulton has a right of appeal from the 


bankruptcy court to the district court.   A district 
court has appellate jurisdiction over bankruptcy court 
decisions if the bankruptcy court order or judgment is 
final or if the district court grants a leave to appeal 
from an interlocutory order or decree.  28 U.S.C. §  
158(a) (1987). 
 
 


Final Orders 
 
 [1] Unlike the usual interpretation of final orders or 
judgments, see, e.g., Catlin v. United States, 324 U.S. 
229, 233, 65 S.Ct. 631, 633, 89 L.Ed. 911 (1945) (a 
final decision must generally be “one that ends the 
litigation and leaves nothing for the court to do but 
execute the judgement”), a final order in the 
bankruptcy court is the resolution of a particular 
proceeding or controversy within the entire 
bankruptcy proceeding or an order that irrevocably 
decides a dispositive issue of law or the rights of any 
party.   See In re Chateaugay Corp., 80 B.R. 279, 
282-83 (S.D.N.Y.1987);  In re Johns-Manville Corp., 
39 B.R. 234, 235 (S.D.N.Y.1984).   Orders 
considered final have included, among others, an 
order disallowing an exemption because it 
conclusively determined whether an asset was part of 
the estate, see In re Jones, 768 F.2d 923, 925 & n. 3 
(7th Cir.1985);  an order dismissing the objection to 
the discharge of the bankrupt, see In re Riggsby, 745 
F.2d 1153, 1154 (7th Cir.1984);  an order 
determining a priority dispute, see In re Saco Local 
Development Corp., 711 F.2d 441, 445-46 (1st 
Cir.1983);  and an order granting relief from an 
automatic stay unless a cash payment provided 
creditors adequate protection for the loss of their 
collateral, see In re Regency Woods Apartments, Ltd., 
686 F.2d 899, 901-02 (11th Cir.1982). 
 
 [2] On the other hand, courts have considered as 
interlocutory bankruptcy court orders that constitute 
only a preliminary step in some phase of the 
bankruptcy proceeding and that do not directly affect 
the disposition of the estate's assets.   These are 
appealable only by leave of the district court.   See, 
e.g., In re American Colonial Broadcasting, 758 F.2d 
794, 801 (1st Cir.1985) (order authorizing special 
master to *573 negotiate sale of assets is not final);  
In re Tidewater Group, Inc., 734 F.2d 794, 796 (11th 
Cir.1984) (order denying application for approval of 
settlement agreement is interlocutory);  Maiorino v. 
Branford Sav. Bank, 691 F.2d 89, 90 (2d Cir.1982) 
(orders denying confirmation of Chapter 13 plan is 
interlocutory);  In re Kutner, 656 F.2d 1107, 1111 
(5th Cir.1981), cert. denied, 455 U.S. 945, 102 S.Ct. 
1443, 71 L.Ed.2d 658 (1982) (order finding that 
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trustee was not a party in interest under Chapter 13 is 
interlocutory). 
 
 [3] In the instant case, the question is whether the 
bankruptcy court's order enabling the preparation of a 
reorganization plan is final.   A section 1123 
reorganization plan is the linchpin of the entire 
Chapter 11 bankruptcy proceeding.   Its submission 
to the bankruptcy court, the debtor's creditors, and the 
debtor's stockholders, essentially begins the 
reorganization of a corporation under Chapter 11.   
The subsequent evaluation of and adjustment to the 
plan leads, it is hoped, to the implementation of the 
plan and thus the continued existence of the 
corporation.   Based on this rationale, I find that 
Judge Duberstein's order was not final and, therefore, 
not appealable as of right because it decided only a 
preliminary issue that did not determine the outcome 
of the proceeding nor irrevocably decide a dispositive 
issue of law or the rights of any parties. 
 
 


Interlocutory Orders 
 
 [4] The next issue is whether this Court should grant 
Fulton leave to appeal an interlocutory order of the 
Bankruptcy Court.   Fulton's notice of appeal from 
the Bankruptcy Court's order, however, did not 
include a motion for leave to appeal as required by 
Bankruptcy Rule 8001(b).   Nevertheless, when an 
appeal is improperly taken because the required 
motion for leave to appeal has not been filed, Rule 
8003(c) permits the court to “consider the notice of 
appeal as a motion for leave to appeal.”   The Court 
will therefore deem the notice of appeal as a motion 
for leave to appeal. 
 
 [5] The statutes and rules do not provide a standard 
for evaluating the merits of a motion for leave to 
appeal interlocutory bankruptcy court orders.   It has 
been recognized, however, that the decision is within 
the district court's discretion and the standards set 
forth in 28 U.S.C. §  1292(b) are to be considered.   
See In re Johns-Manville Corp., 39 B.R. 234, 236 
(S.D.N.Y.1984).   That section permits interlocutory 
appeals of district court orders to the courts of appeal 
when the order “invokes a controlling question of law 
as to which there is substantial ground for difference 
of opinion and [when] an immediate appeal from the 
order may materially advance the ultimate 
termination of the litigation....”  28 U.S.C. §  1292(b) 
(1982). 
 
Appellant Fulton argues that, based on the above 
standards, leave to appeal should be granted.   I 


disagree.   The issue before the bankruptcy court was 
whether a corporation's board of directors has the 
right to inspect that corporation's books and records.   
That issue is well settled law in New York, see Darby 
Drug Co., Inc. v. Zlotnick, 573 F.Supp. 661, 663 
(E.D.N.Y.1983);  Cohen v. Cocoline Products, Inc., 
309 N.Y. 119, 123, 127 N.E.2d 906, 907 (1955);  
Brenner v. Hart Systems, Inc., 114 A.D.2d 363, 366, 
493 N.Y.S.2d 881, 883-84 (2d Dep't 1985), and, 
therefore, substantial ground for difference of opinion 
does not exist. 
 
Appellant would argue that this is not the issue the 
Court should consider.   Rather, appellant contends 
that the issue is whether an alleged hostile or adverse 
director who controls the board of directors should be 
permitted to inspect that corporation's books and 
records.   Even if appellant's assessment of 
Leibinger's motive is accurate, a board member still 
retains his right of inspection despite allegations that 
the director is a competitor, adverse or hostile to the 
corporation.   See Brenner, 114 A.D.2d at 366, 493 
N.Y.S.2d at 884;  Dusel v. Castellani, 43 A.D.2d 799, 
799, 350 N.Y.S.2d 258, 259 (4th Dep't 1973).   Thus, 
leave to appeal on this issue is inappropriate and 
would serve only to delay the bankruptcy proceeding. 
 
*574 Nonetheless, even if this Court were disposed to 
grant leave to appeal, appellant's request for a stay 
pursuant to Rule 8005 would be denied and the 
Bankruptcy Court's order would be affirmed. 
 
 [6] The standard required for issuance of a stay 
pending appeal in this district is based on 
consideration of the following factors:  (1) the 
likelihood that the party seeking the stay will prevail;  
(2) the prospect of irreparable harm to the moving 
party if the stay is not granted;  (3) the relative 
certainty that no substantial harm will come to the 
other party if the stay were issued;  and (4) the 
relative absence of harm to the public interest if the 
stay were granted.   See In re Cretalla, 47 B.R. 382, 
383-84 (E.D.N.Y.1984);  In re Parr, 1 B.R. 453, 455 
(Bankr.E.D.N.Y.1979).   These factors are not 
necessarily given equal weight but instead are only to 
be used as guidelines in determining whether to issue 
the stay.   See In re Great Barrington Fair & 
Amusements, Inc., 53 B.R. 237, 239 
(Bankr.D.Mass.1985);  In re Howley, 38 B.R. 314, 
315 (Bankr.D.Minn.1984);  In re Smith, 34 B.R. 144, 
146 (Bankr.D.Vt.1983). 
 
 [7] Appellant has failed to establish that any of these 
factors cut in his favor.   The first factor, whether 
Fulton would prevail on the merits, has already been 
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discussed-that a president of a corporation cannot 
deny a director the right to inspect despite allegations 
that the director is not acting in the corporation's 
interest.   Thus, Fulton has no likelihood of success 
on the merits. 
 
As to the second factor, Fulton contends that if the 
stay is not granted, he and LR will be irreparably 
harmed.   Fulton asserts that if Leibinger is given 
access to LR's books and records, he will use the 
information for his own and KG's benefit and attempt 
to destroy LR.   Fulton's claim, however, is not new.   
It has been the subject of a 31 month arbitration 
proceeding and an action in a New York State court 
for an injunction.   In both instances, Fulton's claim 
was dismissed because it lacked factual support.   
Yet, Fulton sees fit to raise this issue again before the 
bankruptcy court and this Court.   The bankruptcy 
judge, who was eminently patient with Fulton, found 
that the claim was without merit based on the fact 
that Fulton failed to offer a scintilla of evidence 
indicating that Leibinger will exploit LR.   Fulton 
offers this Court no reason to upset this finding. 
 
Nonetheless, even if this Court were to assume 
Fulton's allegations to be true, Fulton's injuries would 
not be irreparable.   Available to Fulton would be a 
cause of action against Leibinger if he were found 
guilty of misconduct or waste pursuant to B.C.L. §  
720.   In addition, Fulton would have recourse against 
Leibinger if he breaches the Confidentiality 
Agreement. 
 
As to the third and fourth factors, I find that if a stay 
were granted, there would be a significant possibility 
of harm to the creditors of LR and the public in 
general.   A stay would harm the creditors because it 
would delay the implementation of a plan which 
already anticipates no impairment to creditors claims.   
Similarly, a stay would be adverse to the public 
interest because it would serve only to delay the 
implementation of a possibly successful plan and the 
continued existence of a corporation. 
 
Based on the Court's consideration of these factors, 
appellant's request for a stay would be denied. 
 
 [8] Finally, even if this Court granted leave to 
appeal, the order of the Bankruptcy Court would be 
affirmed.   It is well settled law that a director has the 
right to inspect the corporation's books and records.   
See Darby, 573 F.Supp. at 663;  Cohen, 309 N.Y. at 
123, 127 N.E.2d at 907;  Brenner, 114 A.D.2d at 366, 
493 N.Y.S.2d at 883-84.   A director retains this right 
despite allegations that he is hostile, adverse or a 


competitor of the corporation.   See Brenner, 114 
A.D.2d at 366, 493 N.Y.S.2d at 884;  Dusel, 43 
A.D.2d at 799, 350 N.Y.S.2d at 259.   Thus, the 
Bankruptcy Court's order requiring Fulton to make 
the books and records available to Leibinger for 
inspection was proper. 
 
 


CONCLUSION  
 
For the foregoing reasons, the Court (1) dismisses 
Appellant Fulton's Notice of Appeal;*575   (2) denies 
his motion for leave to appeal;  and (3) denies his 
application for a stay pending appeal. 
 
SO ORDERED. 
 
E.D.N.Y.,1988. 
In re Leibinger-Roberts, Inc. 
92 B.R. 570, 18 Bankr.Ct.Dec. 825 
 
END OF DOCUMENT 
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United States Bankruptcy Court,S.D. New York. 
In re Mylene LIGGETT, Debtor. 
Bankruptcy No. 90-B-10413. 


 
July 17, 1990. 


 
Chapter 11 debtor sought stay pending appeal of 
order lifting stay to permit foreclosure sale 
purchaser's successor to pursue possession of 
property.   The Bankruptcy Court, Prudence B. 
Abram, J., held that:  (1) bankruptcy court was not 
appropriate forum for debtor who was alleged owner 
of property to bring collateral attack on facial validity 
of foreclosure sale;  (2) alleged owner had little 
probability of success on the merits of claim that 
foreclosure sale should be set aside as avoidable 
fraudulent conveyance due to inadequacy of price 
paid;  and (3) any injury to any equity which debtor 
might be determined to have had in property could be 
compensated by money damages, while foreclosure 
sale purchaser's successor would suffer harm if it 
were subject to further delay in obtaining possession 
of property. 
 
Stay pending appeal denied. 
 


West Headnotes 
 
[1] Bankruptcy 51 3776.5(1) 
 
51 Bankruptcy 
     51XIX Review 
          51XIX(B) Review of Bankruptcy Court 
               51k3776 Effect of Transfer 
                    51k3776.5 Supersedeas or Stay 
                         51k3776.5(1) k. In General. Most 
Cited Cases
Standards for grant of stay pending appeal are those 
governing grant of injunction. 
 
[2] Bankruptcy 51 3776.5(1) 
 
51 Bankruptcy 
     51XIX Review 
          51XIX(B) Review of Bankruptcy Court 
               51k3776 Effect of Transfer 
                    51k3776.5 Supersedeas or Stay 
                         51k3776.5(1) k. In General. Most 
Cited Cases


To grant stay pending appeal, it is necessary for court 
to consider likelihood that parties seeking stay will 
prevail, prospect of irreparable injury to moving 
party which might result without stay, relative 
certainty that no substantial harm would come to 
others if stay were issued, and relative absence of 
harm to public interest if stay were granted. 
 
[3] Bankruptcy 51 2045 
 
51 Bankruptcy 
     51I In General 
          51I(C) Jurisdiction 
               51k2045 k. Particular Proceedings or Issues. 
Most Cited Cases
Bankruptcy court is not appropriate forum for debtor 
to bring collateral attack on facial validity of 
foreclosure sale, particularly where debtor had 
already had opportunity to litigate the issues in state 
court in litigation respecting issuance of order for 
immediate surrender of property to foreclosure sale 
purchaser's successor. 
 
[4] Bankruptcy 51 3776.5(1) 
 
51 Bankruptcy 
     51XIX Review 
          51XIX(B) Review of Bankruptcy Court 
               51k3776 Effect of Transfer 
                    51k3776.5 Supersedeas or Stay 
                         51k3776.5(1) k. In General. Most 
Cited Cases
Probability of success in setting aside foreclosure sale 
as avoidable fraudulent conveyance due to payment 
of inadequate price on request of debtor who was 
alleged owner of property was virtually nonexistent, 
in determining whether order lifting stay to permit 
foreclosure sale purchaser's successor to seek 
possession of property should be stayed pending 
appeal;  debtor was not record owner of property at 
time of foreclosure sale, it was unclear that debtor 
actually had any interest in property at that time, and 
avoiding powers could be exercised by debtor in 
possession only for benefit of creditors, not for 
benefit of debtor herself.  Bankr.Code, 11 U.S.C.A. §  
548. 
 
[5] Bankruptcy 51 2703 
 
51 Bankruptcy 
     51V The Estate 
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          51V(H) Avoidance Rights 
               51V(H)1 In General 
                    51k2702 Rights of Debtor or Injured 
Creditors 
                         51k2703 k. Debtor in Possession. 
Most Cited Cases
Avoiding powers may be exercised by debtor in 
possession only for benefit of creditors and not for 
benefit of debtor itself. 
 
[6] Bankruptcy 51 3776.5(1) 
 
51 Bankruptcy 
     51XIX Review 
          51XIX(B) Review of Bankruptcy Court 
               51k3776 Effect of Transfer 
                    51k3776.5 Supersedeas or Stay 
                         51k3776.5(1) k. In General. Most 
Cited Cases
Affidavits from accountants, purporting to show that 
indebtedness which bank that obtained foreclosure 
sale of property sought to collect was either repaid or 
never due to begin with, did not establish that alleged 
owner of property had likelihood of success on the 
merits so as to justify stay pending appeal of order 
lifting stay to permit foreclosure sale purchaser's 
successor to pursue possession of property;  the 
affidavits were presented to state courts, and fixing of 
indebtedness due on mortgage was essential element 
of foreclosure act, so it appeared the issue had 
already been decided adversely to alleged owner of 
property. 
 
[7] Bankruptcy 51 3776.5(1) 
 
51 Bankruptcy 
     51XIX Review 
          51XIX(B) Review of Bankruptcy Court 
               51k3776 Effect of Transfer 
                    51k3776.5 Supersedeas or Stay 
                         51k3776.5(1) k. In General. Most 
Cited Cases
Debtor who was alleged owner of property sold at 
foreclosure sale could be compensated by money 
damages for any injury to any equity which debtor 
was determined to have had in property, in 
determining whether stay pending appeal was 
justified with respect to order lifting stay to permit 
foreclosure sale purchaser's successor to pursue 
possession of property. 
 
[8] Bankruptcy 51 3776.5(1) 
 
51 Bankruptcy 


     51XIX Review 
          51XIX(B) Review of Bankruptcy Court 
               51k3776 Effect of Transfer 
                    51k3776.5 Supersedeas or Stay 
                         51k3776.5(1) k. In General. Most 
Cited Cases
Even if imminent eviction of debtor who was alleged 
owner of property which had been sold at foreclosure 
sale would be sufficient to find irreparable injury to 
debtor, such a finding would not be sufficient to 
warrant stay pending appeal of order lifting stay to 
permit foreclosure sale purchaser's successor to 
pursue possession of property absent finding of 
probable success on merits and other elements 
required for stay pending appeal. 
 
[9] Bankruptcy 51 3776.5(1) 
 
51 Bankruptcy 
     51XIX Review 
          51XIX(B) Review of Bankruptcy Court 
               51k3776 Effect of Transfer 
                    51k3776.5 Supersedeas or Stay 
                         51k3776.5(1) k. In General. Most 
Cited Cases
Foreclosure sale purchaser's successor would suffer 
harm if it were subjected to further delay in obtaining 
possession of property of which it was current owner 
of record, for purposes of determining whether stay 
pending appeal was justified with respect to order 
lifting stay to permit purchaser's successor to pursue 
possession of property. 
 
[10] Bankruptcy 51 3776.5(1) 
 
51 Bankruptcy 
     51XIX Review 
          51XIX(B) Review of Bankruptcy Court 
               51k3776 Effect of Transfer 
                    51k3776.5 Supersedeas or Stay 
                         51k3776.5(1) k. In General. Most 
Cited Cases
Public policy favoring finality in litigation would not 
be served by granting stay pending appeal of order 
lifting stay to permit foreclosure sale purchaser's 
successor to pursue possession of property, in 
determining whether public interest warranted stay 
pending appeal;  debtor twice had benefit of 
automatic stay to prevent her eviction from property 
although she was not record owner of property, and 
dispute which debtor had with bank that obtained 
foreclosure sale had been extensively litigated in state 
court over a number of years. 
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*220 Paul I. Freedman, New York City, for debtor. 
Thomas G. McGowan, Rivkin, Radler, Bayh, Hart & 
Kremer, Uniondale, N.Y., for Bank Leumi Trust Co. 
of New York and EOR One of Manhattan, Inc. 
 


MEMORANDUM DECISION AND ORDER 
DENYING STAY PENDING APPEAL  


 
PRUDENCE B. ABRAM, Bankruptcy Judge.  FN*


 
FN*  Known as Prudence Carter Beatty. 


 
The Debtor seeks from this court a stay pending 
appeal from this court's memorandum decision of 
July 12, 1990 and accompanying order which lifted 
the automatic stay.   As familiarity with that decision 
is assumed, this court will not restate the facts set 
forth there and will use all terms defined there 
hereafter for consistency. 
 
Counsel for the Debtor advises that enforcement of 
the Possession Order is imminent.   Orders lifting the 
automatic stay are immediately enforceable and there 
is no automatic 10 day stay of enforcement.   See 
Bankruptcy Rule 7062. 
 
Under Bankruptcy Rule 8005, an application for a 
stay pending appeal ordinarily is to be made in the 
first instance to the bankruptcy court, but the request 
may also be made to the District Court.   This court 
has been informed that on July 13, 1990 the Debtor 
sought to obtain a stay pending appeal from the 
District Court but that the application was denied by 
the District *221 Court (D.J. Wood).   In seeking a 
stay from the Bankruptcy Court after being unable to 
obtain one from the District Court, counsel for the 
Debtor asserts that he just learned of a critical 
additional fact and of the availability to the Debtor of 
a cause of action under Bankruptcy Code §  
548(a)(2)(A) and that these issues were therefore not 
raised in the District Court. 
 
The new fact is that on or about June 4, 1990, another 
deed to the Riverview Property was recorded.   The 
deed, which was reviewed by the court at the hearing 
(a copy of the deed was attached to the opinion as 
originally issued but has been deleted for the 
purposes of publication), is dated December 7, 1989 
and runs from JJ & P to the Debtor and her husband.   
At the top of the deed it states “Correction Deed-
Reverting to Grantees”.   At the time of the date on 
the deed, JJ & P was a debtor in possession in its own 
Chapter 11 case.   No reason is offered as to why this 
deed was not recorded prior to the filing of the 


Debtor's present Chapter 11 petition nor is any 
explanation offered other than counsel's lack of 
awareness of the document as to why no mention was 
made of this deed at any earlier time during this case. 
 
 [1] [2] The standards for the grant of a stay pending 
appeal are those governing the grant of an injunction. 
FN1  See Sandra Cotton, Inc. v. Bank of New York, 64 
B.R. 262, 263 (D.C.W.D.N.Y.1986).   In order to 
grant a stay pending appeal it is necessary for the 
court to consider (1) the likelihood that the party 
seeking the stay will prevail, (2) the prospect of 
irreparable injury to the moving party which might 
result without the stay, (3) the relative certainty that 
no substantial harm would come to others if the stay 
were issued, and (4) the relative absence of harm to 
the public interest if the stay were granted.   See 
Sandra Cotton, 64 B.R. at 263. 
 
 


FN1. Solely for ease, this court has 
determined to treat the request for the stay 
without reference to the prior request to the 
District Court.   However, this court harbors 
significant doubt as to the procedural 
propriety of requesting a stay from the 
Bankruptcy Court after the District Court 
has denied such a request. 


 
As to the first element, likelihood of success on the 
merits, Counsel for the Debtor urges in its motion 
papers that the Foreclosure Sale was not conducted in 
accordance with the requirements of the New York 
Civil Practice Law and Rules and in particular CPLR 
§  5236.   Counsel for Bank Leumi and EOR deny 
that this provision is applicable.   It is their position 
that the section applies only to judgment lien sales 
and that as a foreclosure sale the Foreclosure Sale 
was governed by Real Property Actions & 
Proceedings Law §  231.   They further urge that this 
argument was previously made by the Debtor and 
rejected in the state court. 
 
 [3] The bankruptcy court is not the appropriate 
forum for this Debtor to bring a collateral attack on 
the facial validity of the Foreclosure Sale.   In 
addition, the Debtor has already had the opportunity 
to litigate these issues in the State Court in the 
litigation respecting the issuance of the Possession 
Order.   This court sees little prospect for success on 
the merits on this line of argument. 
 
 [4] It is also urged that this court did not consider 
because the point was not raised the Debtor's 
assertion that the Foreclosure Sale is a fraudulent 
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conveyance that can be avoided under Bankruptcy 
Code §  548.   It is apparent that the Debtor seeks to 
avoid the Foreclosure Sale for the primary purpose of 
preventing her eviction from the Riverview Premises.   
In support of her position, the Debtor has cited the 
court to In re Frank, 39 B.R. 166 
(Bankr.E.D.N.Y.1984) in which the Bankruptcy 
Court set aside a foreclosure sale as a fraudulent 
conveyance under Code §  548 based on a finding of 
an inadequate price paid at the foreclosure sale.   
Reliance is also placed on In re Bundles, 856 F.2d 
815 (7th Cir.1988) in which the court held the 
bankruptcy court should not have irrebuttably 
presumed the price paid at a foreclosure sale 
provided reasonably equivalent value. FN2  The Frank 
court relied heavily on *222 two Fifth Circuit 
decisions, Durrett v. Washington National Insurance 
Co., 621 F.2d 201 (1980) and Abramson v. Lakewood 
Bank & Trust Co., 647 F.2d 547 (1981).   The Frank 
court also discussed the Ninth Circuit's decision in In 
re Madrid, 725 F.2d 1197 (9th Cir.1984). 
 
 


FN2. The Debtor points to the $50,000 bid 
at the Foreclosure Sale by Bank Leumi as 
evidence of the facial sufficiency of its §  
548 claim that the price paid rendered the 
foreclosure sale voidable as a fraudulent 
conveyance.   The Riverview Property is 
admittedly worth significantly in excess of 
$50,000.   Various appraisals of the 
Riverview Property have been offered, with 
values ranging from $2 million upwards.   
The Debtor's counsel urges that the value in 
well over $4.5 million. 
The court was advised by counsel for Bank 
Leumi and EOR at the hearing on the 
request for the stay pending appeal that 
Bank Leumi took title subject to $2.347 
million in prior liens and that it was bidding 
on a judgment of over $1 million.   See July 
12 Opinion at page 118 B.R. 213, 216 with 
respect to the encumbrances on the 
Riverview Property.   Unless the Riverview 
Property is worth more than $3.347 million 
($2.347 million in prior liens plus $1 million 
of the foreclosed lien), the adequacy of the 
price would not appear to be material.   If it 
were worth more than that, the adequacy of 
the price may not be relevant for any 
purpose other than whether Bank Leumi 
may pursue deficiency judgments against 
the Debtor or her husband. 


 
Whether or not this court follows Durrett, Bundles or 


Madrid this court rates the Debtor's probability of 
success on setting aside the Foreclosure Sale on the 
basis of Bankruptcy Code §  548 as virtually non-
existent.   In the first instance, at the time of the 
Foreclosure Sale the Debtor was not the owner of 
record of the Riverview Property and it is entirely 
unclear that the Debtor actually had any interest in 
the Riverview Premises at that time.   The newly 
presented deed does nothing to clarify the facts.   
Indeed, it is suggestive that the bankruptcy process 
has been or is being manipulated. 
 
 [5] Secondly, it is well settled in the Second Circuit, 
that avoiding powers may be exercised by a debtor in 
possession only for the benefit of creditors, and not 
for the benefit of the debtor itself.   See In re 
Whiteford Plastics Co., 179 F.2d 582 (2nd Cir.1950) 
and In re Vintero Corporation, 735 F.2d 740 (2nd 
Cir.1984).   See also In re Martin Custom Made Tires 
Corporation, 108 F.2d 172 (2nd Cir.1939) and In re 
Join-In International (U.S.A.) Ltd., 56 B.R. 555, 560-
61 (Bankr.S.D.N.Y.1986). 
 
 [6] Counsel also urges that this court has not given 
due consideration to various affidavits from 
accountants which purport to show that the 
indebtedness that Bank Leumi seeks to collect was 
either repaid or never due to begin with.   These 
affidavits were presented to the state courts and the 
fixing of the indebtedness due on a mortgage is an 
essential element of a foreclosure action.   Thus, it 
appears that this issue has already been decided 
adversely to the Debtor.   In sum, this court does not 
find that the Debtor has a likelihood of success on the 
merits on any of the issues raised. 
 
 [7] [8] As to the second element that must be found 
before a stay pending appeal could be granted, the 
court finds no irreparable harm to the Debtor since 
any injury to any equity the Debtor might be 
determined to have had in the Riverview Property 
should there be a finding that the Foreclosure Sale 
was invalid could be compensated by money 
damages. FN3  Even if this court were to determine 
that imminent eviction of the Debtor from her home 
would be sufficient to find irreparable injury, that 
would not be sufficient to warrant the grant of a stay 
pending appeal in the absence of a finding of 
probable success on the merits and the other required 
elements. 
 
 


FN3. For the purpose of considering the 
request for a stay pending appeal, the court 
accepts that the Debtor, her seriously ill 
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In re Liggett husband and minor child reside at 6 
Riverview Terrace. 118 B.R. 219 


 At the stay hearing, counsel for Bank Leumi 
and EOR offered a copy of a notarized 
affidavit apparently signed by the Debtor on 
June 6, 1990 which was filed in a litigation 
against the Debtor and Joseph pending in a 
state court in Florida in which the Debtor 
states that she and Joseph do not reside at 
the Riverview Property and have resided at 
22 Whippany Road, Whippany, New Jersey 
07981 since October 1, 1989.   The 
Whippany Road address is the address given 
for JJ & P on the deed attached hereto.   
Westex, the Debtor's now bankrupt 
corporation, had an address on Whippany 
Road. 


END OF DOCUMENT 


 
 [9] The third element looks to harm to the party 
opposing the stay.   It is evident that EOR One will 
suffer harm if it is *223 subject to further delay in 
obtaining possession of the Riverview Premises of 
which it is now the owner of record because it must 
bear the real estate taxes and insurance costs and it 
has been unable to sell the Riverview Premises 
before now due to its inability to enforce the 
Possession Order.   Furthermore EOR has not been 
paid any use and occupancy by the Debtor for the 
Riverview Premises.   While counsel for the Debtor 
professes a willingness to have the Debtor pay 
something, in the months this case has been pending 
no monies have been paid nor did the Debtor ever 
make payment for use and occupancy as directed by 
the state courts. 
 
 [10] Finally, the court must look to the public 
interest.   The Bankruptcy Code contemplates that 
matters involving the automatic stay are to be 
decided with expedition.   See Bankruptcy Code §  
362(e).   This Debtor has twice had the benefit of the 
automatic stay to prevent her eviction from the 
Riverview Premises despite the fact that she was not 
the owner of record of the Riverview Premises.   The 
dispute the Debtor has with Bank Leumi has been 
extensively litigated in the state court over a number 
of years.   Public policy favors finality in litigation.   
That policy would not be served by granting a stay 
pending appeal under the circumstances of this case. 
 
The request for a stay pending appeal is therefore 
denied. 
 
It is so ordered. 
 
Bkrtcy.S.D.N.Y.,1990. 
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United States Bankruptcy Court,N.D. Oklahoma. 
In re LMS HOLDING COMPANY, an Oklahoma 


corporation, Debtor. 
In re PETROLEUM MARKETING COMPANY, an 


Oklahoma corporation, Debtor. 
In re RETAIL MARKETING COMPANY, an 


Oklahoma corporation, Debtor. 
Bankruptcy Nos. 91-03412-C to 91-03414-C. 


 
July 1, 1996. 


 
After conversion from Chapter 11, Chapter 7 debtors 
moved to distribute approximately $1,000,000 to two 
creditor banks.   The United States objected to 
distribution, claiming priority through federal tax 
lien.   The Bankruptcy Court, Stephen J. Covey, J., 
held that banks had priority over United States. 
 
So ordered. 
 


West Headnotes 
 
[1] Bankruptcy 51 2956 
 
51 Bankruptcy 
     51VII Claims 
          51VII(F) Priorities 
               51k2954 Governmental Claims;  Taxes 
                    51k2956 k. Federal Claims. Most Cited 
Cases
 
 Bankruptcy 51 2966 
 
51 Bankruptcy 
     51VII Claims 
          51VII(F) Priorities 
               51k2966 k. Superpriority;  Extension of 
Credit or Failure of Adequate Protection. Most Cited 
Cases
Creditor banks were entitled to priority in distribution 
of remaining estate funds over federal tax lien, where 
banks' collateral was used to keep debtors operating 
in Chapter 11 conversion, collateral's loss in value 
greatly exceeded court-ordered adequate protection 
payments, and resulting cost of administration claim 
for inadequate protection exceeded amount of tax 
claim.  Bankr.Code, 11 U.S.C.A. § §  507(a)(1), 
724(b). 
 


[2] Bankruptcy 51 2966 
 
51 Bankruptcy 
     51VII Claims 
          51VII(F) Priorities 
               51k2966 k. Superpriority;  Extension of 
Credit or Failure of Adequate Protection. Most Cited 
Cases
Under priority scheme, secured creditor whose lien is 
inadequately protected, and which is prevented from 
realizing on its lien because of automatic stay, is 
entitled to priority claim for cost of administration.  
Bankr.Code, 11 U.S.C.A. §  507(a)(1). 
 
[3] Bankruptcy 51 3443 
 
51 Bankruptcy 
     51XI Liquidation, Distribution, and Closing 
          51k3442 Distribution 
               51k3443 k. Order of Distribution. Most 
Cited Cases
Under Chapter 7 distribution provision, if creditor 
has administrative expense claim, claim is paid from 
proceeds of sale of debtor's assets, before payment of 
tax lien, in amount equal to amount of tax lien;  after 
administrative claim is paid in amount equal to tax 
lien, balance, if any, is paid to next junior lien 
claimant after tax lien.  Bankr.Code, 11 U.S.C.A. § §  
507(a)(1), 724(b). 
 
[4] Bankruptcy 51 3442.1 
 
51 Bankruptcy 
     51XI Liquidation, Distribution, and Closing 
          51k3442 Distribution 
               51k3442.1 k. In General. Most Cited Cases
Chapter 7 distribution contemplated in Bankruptcy 
Code is mandatory.  Bankr.Code, 11 U.S.C.A. §  
724(b). 
 
[5] Bankruptcy 51 3062 
 
51 Bankruptcy 
     51IX Administration 
          51IX(B) Possession, Use, Sale, or Lease of 
Assets 
               51k3062 k. Adequate Protection in General. 
Most Cited Cases
Purpose of adequate protection is to place secured 
creditor in same position at end of bankruptcy as it 
held in beginning.  Bankr.Code, 11 U.S.C.A. § §  
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361, 363(e). 
 
 
*916 Thomas A. Creekmore, III,Hall, Estill, 
Hardwick, Gable, Golden & Nelson, Tulsa, OK, for 
Debtors. 
Josiah M. Daniel, III and C. Mark Brannum, 
Winstead Sechrest & Minick, P.C., Dallas, TX, for 
The First National Bank of Boston. 
Dennis M. Duffy and Jay P. Golden, Tax Div., U.S. 
Dept. of Justice, for the Internal Revenue Service. 
 
FINDINGS OF FACT AND CONCLUSIONS OF 


LAW 
 
STEPHEN J. COVEY, Bankruptcy Judge. 
This matter came on to be heard upon the motion of 
LMS Holding Company, an Oklahoma corporation, 
Petroleum Marketing Company, an Oklahoma 
corporation and Retail Marketing Company, an 
Oklahoma corporation (“Debtors”).   The bankruptcy 
cases of the three Debtors were previously 
consolidated for joint administration by order of this 
Court.   Debtors seek a partial distribution of 
approximately $1,000,000.00 of funds in their 
possession to the First National Bank of Boston and 
Bank IV Oklahoma, N.A. (“Banks”).   The funds at 
issue are proceeds from the sale of Debtors' assets 
(“Proceeds”) and would be paid to the Banks in 
partial payment of their secured claim. 
 
The United States of America, ex rel. Internal 
Revenue Service (“IRS”) objects to the distribution 
of the Proceeds to the Banks.   The IRS contends that 
it has a claim against the Proceeds in the approximate 
amount of $390,000.00.   The IRS further asserts that 
its claim is secured by a tax lien that is prior in right 
to the security interest of the Banks.   The IRS seeks 
payment of $390,000.00 before any of the Proceeds 
are paid to the Banks. 
 
At a hearing on August 25, 1995, this Court with the 
agreement of the IRS and the Banks, ordered that 
$600,000.00 of the Proceeds be distributed to the 
Banks.   In addition, the Court reserved ruling on the 
issue of the distribution of the remaining $400,000.00 
until it could be determined whether the Banks or the 
IRS had a first priority lien on the remaining 
Proceeds. 
 
On April 26, 1996, an evidentiary hearing was held to 
determine the disposition of the remaining 
$400,000.00.   Subsequent to the evidentiary hearing, 
on May 6, 1996, the Court ordered that the tax lien 
claim of the IRS was subordinate to the secured claim 


of the Banks pursuant to Section 724(b)(2) of the 
Bankruptcy Code.   Accordingly, the Court ordered 
that $350,000.00 of the remaining Proceeds be paid 
to the Banks with the remaining funds to be reserved 
for payment of the final costs of administration. 
 
The Court specifically reserved the right to make 
written findings of fact and conclusions of law in the 
event the IRS appealed its order.   The IRS filed a 
timely Notice of Appeal.   The following are the 
Court's findings of fact and conclusions of law. 
 
 


FINDINGS OF FACT 
 
On September 27, 1991, Debtors filed for relief under 
Chapter 11 of the Bankruptcy Code.   At the time of 
the filing, all Debtors' assets, both real and personal, 
were subject to a lien in favor of the Banks in the 
amount of $7,749,284.36.   Also at the time of the 
bankruptcy, the IRS had a claim against Debtors 
secured by a tax lien in the amount of approximately 
$390,000.00.   The tax lien only attached to certain 
assets of Debtors *917 which were acquired from a 
previous bankruptcy estate known as MAKO 
(“MAKO”).   Some of these assets were still in the 
possession of Debtors at the time of Debtors' 
bankruptcy.  In re LMS Holding Co., 50 F.3d 1526 
(10th Cir.1995). 
 
A portion of the $1,000,000.00 Proceeds which 
Debtors seeks to distribute to the Banks came from a 
sale of the assets acquired from MAKO.   In order to 
determine the precise amount of money realized from 
the MAKO assets, a complicated tracing procedure 
would have to be performed.   Prior to an evidentiary 
hearing on the tracing issue, the parties stipulated that 
the Court should determine whether the IRS lien was 
subordinated to the lien of the Banks pursuant to §  
724(b)(2) of the Bankruptcy Code.   If the IRS lien is 
subordinate to the Banks lien, then the Banks have a 
first priority lien on all of the funds remaining in 
Debtors' estate.   If this is the case, the hearing on the 
tracing issue will not be necessary. 
 
Debtors' business consisted of operating 
approximately 77 convenience stores located in 
several states including Oklahoma, Missouri, and 
Kansas.   The property of Debtors consisted of 
inventory, equipment, real estate, leasehold 
improvements, leases, cash, and a licensing 
agreement with The Southland Corporation 
(“Southland”) authorizing Debtors to operate as 7-
Eleven stores. 
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From the date of filing the petition for relief under 
Chapter 11, Debtors operated their business and used 
the proceeds from the sale of the Banks' collateral to 
fund the operations.   On December 18, 1991, the 
Court entered a cash collateral order authorizing 
Debtors to use these proceeds and ordered them to 
made adequate protection payments to the Banks to 
protect its interest in the collateral.   The adequate 
protection payments were ordered pursuant to § §  
361 and 363(e) of the Bankruptcy Code. 
 
During the period that Debtors operated the business 
within the Chapter 11, they made adequate protection 
payments to the Banks in the amount of $395,000.00.   
On March 18, 1995, Debtors sold all of their assets to 
an entity known as Contemporary Industries 
Southern, Inc. (“CIS”) for $2,831,030.00.   The assets 
were sold free and clear of all liens and 
encumbrances with all liens and encumbrances 
attaching to the proceeds of the sale pursuant to §  
363 of the Bankruptcy Code. 
 
The Court previously authorized partial distribution 
of these proceeds to Southland in the amount of 
$823,948.46 for unpaid prepetition and postpetition 
royalties, and to Coastal Refining and Marketing, Inc. 
(“Coastal”) in the amount of $750,000.00 for unpaid 
postpetition oil and gas purchases.   After the 
payments to Southland and Coastal, approximately 
$1.2 million remained which has now been reduced 
to $400,000.00 due to other disbursements authorized 
by this Court. 
 
Additionally, during the operation of the Chapter 11, 
the value of the inventory decreased from $1.45 
million to $587,000.00.   Also, cash on hand was 
reduced by $128,000.00 and accounts receivable was 
dissipated by $51,000.00.   The Court finds that the 
value of the Banks' collateral decreased by 
$2,642,000.00 during the Chapter 11.   The Banks 
received adequate protection payments in the amount 
of $395,000.00.   The Banks also received 
$400,000.00 from the $1,000,000.00 remaining from 
the Proceeds.   Therefore, the Banks have been paid a 
total of $995,000.00, and have suffered a loss of 
$1.64 million in the value of their collateral during 
the operation of the Chapter 11. 
 
On January 16, 1996, upon the motion of Debtors, 
this case was converted from Chapter 11 to Chapter 7 
pursuant to §  1112 of the Bankruptcy Code.   The 
purpose of the conversion was to allow the Court to 
distribute the remaining proceeds from the sale of 
Debtors' assets pursuant to §  724 of the Bankruptcy 
Code. 


 
 


CONCLUSIONS OF LAW 
 
The issue before the Court is whether the lien of the 
Banks or the lien of the IRS has priority.   The 
following sections of the Bankruptcy Code are 
applicable.  Section 507(b) of the Bankruptcy Code 
states as follows: 
(b) If the trustee, under section 362, 363, 364 of this 
title, provides adequate protection of the interest of a 
holder of a claim secured by a lien on property of the 
debtor and if, notwithstanding such protection,*918  
such creditor has a claim allowable under subsection 
(a)(1) of this section arising from the stay of action 
against such property under section 362 of this title, 
from the use, sale, or lease of such property under 
section 363 of this title, or from the granting of a lien 
under section 364(d) of this title, then such creditor's 
claim under such subsection shall have priority over 
every other claim allowable under such subsection. 
 
11 U.S.C. §  507(b). 
 
In addition, section 507(a)(1) provides in part: 
(a) The following expenses and claims have priority 
in the following order: 
(1) First, administrative expenses allowed under 
section 503(b) ... 
 
11 U.S.C. §  507(a)(1). 
 
Also, section 503(b) provides in part as follows: 
(b) After notice and a hearing, there shall be allowed 
administrative expenses ... including- 
(1)(A) the actual, necessary costs and expenses of 
preserving the estate, ... 
 
11 U.S.C. §  503(b)(1)(A). 
 
Also, section 724 provides in part as follows: 
(b) Property in which the estate has an interest and 
that is subject to a lien that is not avoidable under this 
title and that secures an allowed claim for a tax, or 
proceeds of such property, shall be distributed- 
(1) first, to any holder of an allowed claim secured by 
a lien on such property that is not avoidable under 
this title and that is senior to such tax lien; 
(2) second, to any holder of a claim of a kind 
specified in section 507(a)(1), 507(a)(2), 507(a)(3), 
507(a)(4), 507(a)(5), 507(a)(6), or 507(a)(7) of this 
title, to the extent of the amount of such allowed tax 
claim that is secured by such tax lien; 
(3) third, to the holder of such tax lien, to any extent 
that such holder's allowed tax claim that is secured by 
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such tax lien exceeds any amount distributed under 
paragraph (2) of this subsection; 
(4) fourth, to any holder of an allowed claim secured 
by a lien on such property that is not avoidable under 
this title and that is junior to such tax lien; 
 
11 U.S.C. §  724(b). 
 
 [1] [2] [3] Under this statutory scheme, a secured 
creditor whose lien is inadequately protected and who 
is prevented from realizing on its lien because of the 
automatic stay is entitled to a claim for cost of 
administration pursuant to §  507(a)(1) of the 
Bankruptcy Code.   Additionally, under §  724(b)(2), 
if a creditor has a §  507(a)(1) cost of administration 
claim, the claim is paid from the proceeds of the sale 
of debtor's assets prior to the payment of a tax lien in 
an amount equal to the amount of the tax lien.   After 
the administrative claim is paid in an amount equal to 
the tax lien, the balance, if any, is paid to the next 
junior lien claimant after the tax lien. 
 
In the present case, a distribution pursuant to §  
724(b) depletes the entire amount remaining in the 
estate, which is approximately $350,000.00.   Section 
724(b) provides that funds be distributed to the Banks 
in an amount equal to the amount of the tax lien.   
The amount of the tax lien is $390,000.00.   The 
Banks' cost of administration claim for inadequate 
protection in the amount of $1.64 million exceeds the 
$390,000.00 which is the amount of the tax claim.   
The funds on hand, $350,000.00, are less than the 
amount of the tax lien, $390,000.00.   Accordingly, 
the Banks' claim fully consumes the amount of the 
remaining Proceeds or funds on hand. 
 
Other courts have applied this statutory scheme and 
allowed a §  507(a)(1) cost of administration claim to 
be paid prior to a claim secured by tax liens.   For 
example, in In re Bino's Inc., 182 B.R. 784 
(Bankr.N.D.Ill.1995), the court stated that the 
operation of §  724(b) provides that priority claimants 
“step into the shoes of the tax collector.”   In re 
Bino's Inc., 182 B.R. at 787 (quoting H.R.Rep. 595, 
95th Cong., 1st Sess. 382 (1977), U.S.Code Cong. & 
Admin.News 1978, pp. 5787, 6338).   In addition, the 
Court in In re Bino's Inc. analyzed the policy behind 
the statutory scheme: 
*919 The policy behind §  724(b) ... is to postpone or 
subordinate the payment of taxes secured by tax liens 
for the protection of certain administrative costs and 
other priority claims.   The legislative history 
indicates that Congress made a policy decision to 
favor the claims of wage earners, the costs of 
administration of the estate, and other priority claims 


over tax liens. 
 
182 B.R. at 787 (citations omitted). 
 
 [4] Further, the Court in In re Bino's Inc. recognized 
that the distribution contemplated in the Code is 
mandatory: 
Although the precise distribution order of tax liens 
pursuant to §  724(b) is initially difficult to grasp, 
there can be no doubt that the purpose of the statute is 
to subordinate tax liens to the interests of other 
priority creditors.   The subordination of tax liens can 
result in harsh treatment for taxing authorities, but the 
congressional intent is clear.  “If the statute is clear 
and unambiguous ‘that is the end of the matter, for 
the court ... must give effect to the unambiguously 
expressed intent of Congress' ...” 
 
In re Bino's Inc., 182 B.R. at 788;  FN1  see also 
Morgan v. K.C. Mach. & Tool Co. (In re K.C. Mach. 
& Tool Co.), 816 F.2d 238 (6th Cir.1987);  In re 
Grand Slam U.S.A., Inc., 178 B.R. 460 
(E.D.Mich.1995);  In re Thurman, 163 B.R. 95 
(Bankr.W.D.Tex.1994);  In re Life Imaging Corp., 
131 B.R. 174 (Bankr.D.Colo.1991);  & Matter of 
Cropper Co., Inc., 63 B.R. 874 
(Bankr.M.D.Ga.1986). 
 
 


FN1. The court in In re Bino's also 
recognized that there is no difference in the 
application of §  724(b) in circumstances 
where a case has been converted from a 
Chapter 11 to a Chapter 7 case.   As stated 
above, the case presently before this Court 
has been converted from a Chapter 11 to a 
Chapter 7 case.   The Court in In re Bino's 
stated that “the relevant language is 
unequivocal and contains no exceptions for 
a case converted from Chapter 11 to Chapter 
7.”  In re Bino's Inc., 182 B.R. 784, 788 
(Bankr.N.D.Ill.1995). 


 
 [5] The United States Court of Appeals for the Tenth 
Circuit has recognized that the purpose of adequate 
protection is to place a secured creditor in the same 
position at the end of a bankruptcy as it held in the 
beginning.   In the case of MBank Dallas, N.A. v. 
O'Connor (In re O'Connor), 808 F.2d 1393 (10th 
Cir.1987), the court stated as follows: 
The whole purpose in providing adequate protection 
for a creditor is to insure that the creditor receives the 
value for which the creditor bargained prebankruptcy. 
 
808 F.2d at 1396 (citations omitted);  see also United 
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Savings Ass'n v. Timbers of Inwood Forest 
Associates, Ltd., 484 U.S. 365, 108 S.Ct. 626, 98 
L.Ed.2d 740 (1988);  In re Sun Runner Marine, Inc., 
134 B.R. 4 (9th Cir. BAP 1991);  In re Colter, Inc., 
53 B.R. 958 (Bankr.D.Colo.1985). 
 
 


CONCLUSION 
 
The Banks' adequate protection in the case presently 
before the Court failed and the statutory scheme 
described above and in §  724(b) of the Code must be 
implemented.   Accordingly, the Banks' inadequate 
protection administrative claim is properly paid 
ahead of the tax lien. 
 
IT IS SO ORDERED. 
 
Bkrtcy.N.D.Okl.,1996. 
In re LMS Holding Co. 
197 B.R. 915,   Bankr. L. Rep.  P 77,018, 29 
Bankr.Ct.Dec. 406 
 
END OF DOCUMENT 
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United States Bankruptcy Court,W.D. Arkansas,El 
Dorado Division. 


In re L.D. McMULLAN and Nila McMullan, 
Debtors. 


NATIONAL BANK OF COMMERCE OF EL 
DORADO, Plaintiff, 


v. 
L.D. McMULLAN and Nila Owens McMullan, 


Defendants. 
Bankruptcy No. 94-11228M. 


Adv. No. 94-1516. 
 


April 18, 1996. 
 
Mortgagee sought to foreclose on four notes and 
mortgages secured by oil and gas leases and oil field 
equipment belonging to Chapter 11 debtors, husband 
and wife.   The Bankruptcy Court, James G. Mixon, 
Chief Judge, held that:  (1) mortgagee established 
prima facie case for judgment of foreclosure on all 
notes;  (2) debtors failed to establish accord and 
satisfaction;  (3) other indebtedness clauses in 
mortgages were valid;  and (4) under Louisiana law, 
oil and gas leases acquired during marriage with 
community's credit were community property, and 
thus, mortgagee did not violate Equal Credit 
Opportunity Act (ECOA) by requiring wife to sign 
notes and mortgages. 
 
So ordered. 
 


West Headnotes 
 
[1] Mortgages 266 459(2) 
 
266 Mortgages 
     266X Foreclosure by Action 
          266X(F) Pleading 
               266k459 Issues, Proof, and Variance 
                    266k459(2) k. Matters to Be Proved. 
Most Cited Cases
Under Arkansas law, to be entitled to judgment of 
foreclosure of security interests and mortgage liens, 
mortgagee had to prove that debt had matured and 
was unpaid. 
 
[2] Mortgages 266 463 
 
266 Mortgages 


     266X Foreclosure by Action 
          266X(G) Evidence 
               266k462 Weight and Sufficiency of 
Evidence 
                    266k463 k. In General. Most Cited Cases
Lender established prima facie case for judgment of 
foreclosure on all promissory notes, including note 
that was not in default as to payment, where 
nondefaulted note could be accelerated because all 
notes contained clauses stating that default on any 
obligation to bank was default on each note and that 
bank could accelerate due date of all payments on 
default on any obligation required by notes or 
mortgages. 
 
[3] Bankruptcy 51 2163 
 
51 Bankruptcy 
     51II Courts;  Proceedings in General 
          51II(B) Actions and Proceedings in General 
               51k2163 k. Evidence. Most Cited Cases
Chapter 11 debtors had burden of establishing 
affirmative defense of accord and satisfaction in 
creditor's action to foreclose its security interests and 
mortgage liens based on default on promissory notes 
by proving that parties reached accord and that full 
satisfaction of accord occurred.  Fed.Rules 
Bankr.Proc.Rule 7008(a), 11 U.S.C.A.;  Fed.Rules 
Civ.Proc.Rule 8(c), 28 U.S.C.A. 
 
[4] Accord and Satisfaction 8 1 
 
8 Accord and Satisfaction 
     8k1 k. Nature and Requisites in General. Most 
Cited Cases
Under Arkansas law, “accord” is reached when one 
party agrees to pay and other party agrees to receive 
different consideration or sum less than amount to 
which latter is, or considers himself entitled. 
 
[5] Accord and Satisfaction 8 1 
 
8 Accord and Satisfaction 
     8k1 k. Nature and Requisites in General. Most 
Cited Cases
Under Arkansas law, parties must have understanding 
that payment of smaller sum will discharge whole 
debt in order to establish “accord.” 
 
[6] Accord and Satisfaction 8 1 
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8 Accord and Satisfaction 
     8k1 k. Nature and Requisites in General. Most 
Cited Cases
Under Arkansas law, for “satisfaction” to exist, for 
purposes of defense of accord and satisfaction, 
nothing short of actual performance, meaning thereby 
performance accepted, will suffice;  part performance 
is not “satisfaction,” regardless of whether failure to 
perform is fault of either party. 
 
[7] Accord and Satisfaction 8 7(1) 
 
8 Accord and Satisfaction 
     8k6 Part Payment 
          8k7 In General 
               8k7(1) k. In General. Most Cited Cases
Under Arkansas law, loan transaction occurring after 
Chapter 11 debtor-husband filed previous Chapter 7 
case, of which $50,000 was applied to husband's 
discharged obligation and wife's existing obligation 
under previous note, was not “accord and 
satisfaction,” under Arkansas law, with respect to 
husband and wife's obligations on prior notes, where 
no witness specifically testified that parties had 
understanding that lesser sum of $50,000 borrowed 
from and then paid to bank would discharge husband 
and wife's total indebtedness and more reasonable 
conclusion was that bank agreed to forbear instituting 
foreclosure proceedings in exchange for $50,000 
payment on partially discharged debt and continued 
collection of proceeds from sale of oil production. 
 
[8] Accord and Satisfaction 8 13 
 
8 Accord and Satisfaction 
     8k13 k. Conveyance or Surrender of Property, 
Rights, or Claims. Most Cited Cases
Under Arkansas law, even if parties had reached 
agreement prepetition whereby Chapter 11 debtor-
mortgagors would convey quitclaim deeds on 
debtors' oil and gas properties to mortgagee in lieu of 
foreclosure and in full satisfaction of claims that 
mortgagee had against debtors, attempted 
conveyance was not fully performed because deeds 
were neither acknowledged nor recorded, and thus, 
attempted conveyance did not constitute full 
performance element necessary to accord and 
satisfaction.  LSA-C.C. art. 1839;  LSA-R.S. 9:2743. 
 
[9] Secured Transactions 349A 239 
 
349A Secured Transactions 
     349AVII Default and Enforcement 
          349Ak239 k. Acceptance of Collateral as 


Discharge of Obligation. Most Cited Cases
Under Arkansas law, accepting transfer of collateral 
in lieu of foreclosure does not extinguish underlying 
debt, in absence of agreement for accord and 
satisfaction to that effect. 
 
[10] Bills and Notes 56 54 
 
56 Bills and Notes 
     56I Requisites and Validity 
          56I(C) Execution and Delivery 
               56k54 k. Signature. Most Cited Cases
 
 Mortgages 266 56 
 
266 Mortgages 
     266I Requisites and Validity 
          266I(C) Execution and Delivery 
               266k56 k. Signature or Subscription. Most 
Cited Cases
Under Arkansas law, signatures of Chapter 11 
debtors, husband and wife, on notes and mortgages 
were genuine and not forgeries;  although husband 
and wife denied signing mortgages, they admitted 
signing notes or copies of notes and that loan 
proceeds were paid for their benefit. 
 
[11] Mortgages 266 116 
 
266 Mortgages 
     266III Construction and Operation 
          266III(B) Parties and Debts or Liabilities 
Secured 
               266k116 k. Future Advances. Most Cited 
Cases
Under Arkansas law, mortgage stating that 
conveyance secures all future advancements of every 
kind and character which mortgagee shall hereafter 
make to mortgagor for whatever purpose, irrespective 
of whether advances are of same class as initial 
indebtedness was sufficient to extend mortgage on 
office building as security for debts relating to 
operation of oil and gas properties. 
 
[12] Mortgages 266 116 
 
266 Mortgages 
     266III Construction and Operation 
          266III(B) Parties and Debts or Liabilities 
Secured 
               266k116 k. Future Advances. Most Cited 
Cases
 
 Mortgages 266 121 
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266 Mortgages 
     266III Construction and Operation 
          266III(B) Parties and Debts or Liabilities 
Secured 
               266k121 k. Extension to Other Debts or 
Liabilities. Most Cited Cases
Under Arkansas law, parties to loan transaction may 
agree that mortgage given to secure particular debt 
may also secure some other existing or future debt. 
 
[13] Mortgages 266 121 
 
266 Mortgages 
     266III Construction and Operation 
          266III(B) Parties and Debts or Liabilities 
Secured 
               266k121 k. Extension to Other Debts or 
Liabilities. Most Cited Cases
Under Arkansas law, mortgage lien does not extend 
to other debts unless subsequently acquired debts are 
of same class as that of primary debt or so related to 
same class that assent of mortgagor may be inferred, 
unless parties agree otherwise. 
 
[14] Mortgages 266 116 
 
266 Mortgages 
     266III Construction and Operation 
          266III(B) Parties and Debts or Liabilities 
Secured 
               266k116 k. Future Advances. Most Cited 
Cases
 
 Mortgages 266 121 
 
266 Mortgages 
     266III Construction and Operation 
          266III(B) Parties and Debts or Liabilities 
Secured 
               266k121 k. Extension to Other Debts or 
Liabilities. Most Cited Cases
Under Arkansas law, clause in mortgage on office 
building stating that mortgage was given for further 
purpose of securing payment of any and all sums of 
any and every kind now or hereinafter owing and to 
become due from mortgagor to bank during term of 
mortgage, however created or incurred, and any and 
all future advances, notes, indebtedness, advances, or 
obligation of any type or nature whether of same type 
or nature as those for which debts herein described 
were created was sufficient to extend mortgage on 
office building as security for prior debts relating to 
oil and gas properties. 


 
[15] Mortgages 266 116 
 
266 Mortgages 
     266III Construction and Operation 
          266III(B) Parties and Debts or Liabilities 
Secured 
               266k116 k. Future Advances. Most Cited 
Cases
 
 Mortgages 266 121 
 
266 Mortgages 
     266III Construction and Operation 
          266III(B) Parties and Debts or Liabilities 
Secured 
               266k121 k. Extension to Other Debts or 
Liabilities. Most Cited Cases
Mortgage obtained by Chapter 11 debtor-husband on 
office building after he filed prior Chapter 7 petition 
which contained clause stating that it was given for 
further purpose of securing payment of any and all 
sums of any and every kind now or hereinafter owing 
and to become due from mortgagor to bank during 
term of mortgage, however created or incurred, and 
any and all future advances, notes, indebtedness, or 
obligation of any type or nature whether of same 
nature or type as those for which debts herein 
described were created extended to Chapter 11 
debtor-wife's interest in office building as security for 
prior debts related to oil and gas properties. 
 
[16] Bankruptcy 51 2538 
 
51 Bankruptcy 
     51V The Estate 
          51V(C) Property of Estate in General 
               51V(C)2 Particular Items and Interests 
                    51k2538 k. Mortgages. Most Cited Cases
Mortgage containing future advance clause did not 
extend to Chapter 11 debtor-husband's interest in 
office building, where mortgage was executed by 
debtor and filed of record after debtor filed his 
bankruptcy petition, office building was listed in 
petition and became property of estate, and order of 
abandonment was not entered until after mortgage 
was executed.  Bankr.Code, 11 U.S.C.A. § §  323, 
362(a)(4, 5), 363(h)(1), 541(a, c). 
 
[17] Mortgages 266 307 
 
266 Mortgages 
     266VII Payment or Performance of Condition, 
Release, and Satisfaction 
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          266k307 k. Giving New Security. Most Cited 
Cases
Execution of new oil and gas lease by mortgagee 
with lien on lease and debtor-husband without notice 
to debtor-wife did not result in discharge of wife's 
liability to mortgagee on note, where there was no 
evidence of extent of wife's ownership in gas and oil 
operation, no credible evidence that mortgagee 
disposed of any property or used any of wife's 
property in any manner without her consent, and fact 
that debtor-husband and mortgagee apparently used 
equipment in cooperative venture was consistent with 
use of property with wife's express or implied 
consent.  A.C.A. §  4-9-504(1, 3). 
 
[18] Secured Transactions 349A 240 
 
349A Secured Transactions 
     349AVII Default and Enforcement 
          349Ak240 k. Deficiency and Personal 
Liability. Most Cited Cases
Under Arkansas law, if creditor fails to give secured 
party notice of public or private sale and of time and 
place of sale of collateral, creditor is not entitled to 
deficiency judgment, unless creditor proves that 
reasonable value of collateral was less than debt.  
A.C.A. §  4-9-504(1, 3). 
 
[19] Consumer Credit 92B 31 
 
92B Consumer Credit 
     92BII Federal Regulation 
          92BII(A) In General 
               92Bk31 k. Equal Credit Opportunity. Most 
Cited Cases
Under Louisiana law, husband's and wife's oil and 
gas leases were community property because they 
were acquired during marriage with community's 
credit, and thus, bank was justified under Equal 
Credit Opportunity Act in requiring wife to execute 
both notes and mortgages on property in order to 
create valid lien.  Consumer Credit Protection Act, § 
§  701, 705(a), as amended, 15 U.S.C.A. §  1691, 
1691d(a);  LSA-C.C. arts. 2338, 2341, 2360, 2361. 
 
[20] Mines and Minerals 260 56 
 
260 Mines and Minerals 
     260II Title, Conveyances, and Contracts 
          260II(C) Leases, Licenses, and Contracts 
               260II(C)1 In General 
                    260k56 k. Nature of Mining Leases and 
Agreements. Most Cited Cases
Under both Arkansas and Louisiana law, oil and gas 


leases are real property.  LSA-R.S. 31:18. 
 
[21] Property 315 4 
 
315 Property 
     315k3 Distinction Between Real and Personal 
Property 
          315k4 k. In General. Most Cited Cases
Under Arkansas law, oil production equipment is 
personal property. 
 
[22] Federal Civil Procedure 170A 3 
 
170A Federal Civil Procedure 
     170AI In General 
          170AI(A) In General 
               170Ak3 k. Constitutional and Statutory 
Provisions. Most Cited Cases
 
 Mortgages 266 381 
 
266 Mortgages 
     266X Foreclosure by Action 
          266X(A) Nature and Form of Remedy 
               266k381 k. Statutory Provisions. Most 
Cited Cases
In action to foreclose mortgage notes on real and 
personal property located in Louisiana belonging to 
Chapter 11 debtors whose domicile was in Arkansas, 
Louisiana law defined estate in real property located 
in Louisiana and law of domicile of owner defined 
estate in personal property located in Louisiana.  
LSA-C.C. arts. 3523, 3524. 
 
[23] Husband and Wife 205 14.1 
 
205 Husband and Wife 
     205I Mutual Rights, Duties, and Liabilities 
          205k14 Conveyances to Husband and Wife 
               205k14.1 k. In General. Most Cited Cases
In Louisiana, conveyance of real property, such as oil 
and gas leases, to husband and wife, as by act of sale, 
creates estate of co-ownership between spouses.  
LSA-C.C. arts. 2338, 2341, 2360, 2361. 
 
[24] Husband and Wife 205 249(2.1) 
 
205 Husband and Wife 
     205VII Community Property 
          205k249 Property Acquired During Marriage 
in General 
               205k249(2) Particular Property or 
Circumstances of Acquisition 
                    205k249(2.1) k. In General. Most Cited 
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Cases
Under Louisiana law, if husband owned interest in oil 
and gas leases acquired during marriage with 
community's credit, then wife owned undivided one 
half of those leases, both those assigned to her and 
her husband and those assigned solely to her husband 
during course of their marriage.  LSA-R.S. 31:18;  
LSA-C.C. arts. 2338, 2341, 2360, 2361. 
 
[25] Husband and Wife 205 268(2) 
 
205 Husband and Wife 
     205VII Community Property 
          205k268 Community and Separate Debts 
               205k268(2) k. Property Subject to Liability 
in General. Most Cited Cases
Under Louisiana law, husband's and wife's 
community was responsible for debts incurred by 
either spouse in acquiring community oil and gas 
leases.  LSA-R.S. 31:18;  LSA-C.C. arts. 2338, 2341, 
2360, 2361. 
 
[26] Consumer Credit 92B 31 
 
92B Consumer Credit 
     92BII Federal Regulation 
          92BII(A) In General 
               92Bk31 k. Equal Credit Opportunity. Most 
Cited Cases
Under Arkansas law, conveyance of personal 
property to husband and wife created “tenancy,” 
which was either tenancy by the entirety or tenancy 
in common, and thus, mortgagee was justified under 
Equal Credit Opportunity Act in requiring wife to 
execute both notes and mortgages in order to create 
valid lien on personal property.  Consumer Credit 
Protection Act, §  705(a), as amended, 15 U.S.C.A. §  
1691d(a). 
 
[27] Bankruptcy 51 3072(1) 
 
51 Bankruptcy 
     51IX Administration 
          51IX(B) Possession, Use, Sale, or Lease of 
Assets 
               51k3067 Sale or Assignment of Property 
                    51k3072 Manner and Terms 
                         51k3072(1) k. In General. Most Cited 
Cases
 
 Bankruptcy 51 3078(1) 
 
51 Bankruptcy 
     51IX Administration 


          51IX(B) Possession, Use, Sale, or Lease of 
Assets 
               51k3067 Sale or Assignment of Property 
                    51k3078 Application of Proceeds 
                         51k3078(1) k. In General. Most Cited 
Cases
Appropriate remedy for Chapter 11 debtor-
mortgagors' default on loan securing personal and 
real property was to direct trustee appointed in case 
to liquidate debtors' interest in office building and oil 
and gas production leases and oil and gas field 
equipment by method that trustee deemed 
appropriate, including sale of interest of nondebtor 
free and clear of liens, with liens and other claims of 
ownership attaching to proceeds of sale which would 
subsequently be distributed as provided by the 
Bankruptcy Code at the request of any party in 
interest;  at any such sale, mortgagee would not be 
entitled to offset bid any of its claimed liens or 
security interest because validity of its liens and 
security interests were unresolved. 
 
[28] Bankruptcy 51 2233(2) 
 
51 Bankruptcy 
     51III The Case 
          51III(B) Debtors 
               51k2222 Who May Be a Debtor 
                    51k2233 Individual Debt Adjustment 
Cases 
                         51k2233(2) k. Regular Income. Most 
Cited Cases
 
 Bankruptcy 51 2233(3) 
 
51 Bankruptcy 
     51III The Case 
          51III(B) Debtors 
               51k2222 Who May Be a Debtor 
                    51k2233 Individual Debt Adjustment 
Cases 
                         51k2233(3) k. Amount of 
Indebtedness. Most Cited Cases
Debtor was clearly ineligible for relief under Chapter 
13 because amount of her unsecured debt greatly 
exceeded jurisdictional limit and because she had no 
regular income.  Bankr.Code, 11 U.S.C.A. §  109(e). 
 
[29] Secured Transactions 349A 81 
 
349A Secured Transactions 
     349AII Perfection of Security Interest 
          349Ak81 k. In General. Most Cited Cases
Issue of perfection of security interest in leasehold 
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equipment and oil and gas leases located in Louisiana 
had to be determined under Louisiana law, not 
Arkansas law.  A.C.A. §  4-9-103(1)(b);  LSA-R.S. 
9:5367 to 9:5369, 9:5371, 9:5373, 10:9-103(1)(b), 
31:203. 
 
 
*821 Stephen L. Gershner, Little Rock, AR, for 
Defendants. 
Charles R. Camp, Michael Massey and Herman 
Ivester, Little Rock, AR, for Plaintiff. 
 


MEMORANDUM OPINION 
 
JAMES G. MIXON, Chief Judge. 
On December 20, 1994, L.D. McMullan and Nila 
McMullan filed a voluntary petition for relief under 
the provisions of Chapter 11 of the United States 
Bankruptcy Code.   On the same day the McMullans 
removed this foreclosure action pending in state court 
to this Court pursuant to 28 U.S.C. §  1452 (1994).   
A trial on the merits of the foreclosure action was 
held on May 15, 1995, after which the matter was 
taken under advisement. 
 
The proceeding before the Court is a core proceeding 
in accordance with 28 U.S.C. §  157(b)(2)(B) (1994), 
and the Court has jurisdiction to enter a final 
judgment in the case.   The following shall constitute 
the Court's findings of fact and conclusions of law as 
required by Federal Rule of Bankruptcy Procedure 
7052. 
 
 


BACKGROUND  
 
From February 1, 1982, through December 14, 1988, 
L.D. and Nila McMullan and National Bank of 
Commerce (NBC) engaged in a series of complex 
business loan transactions.   NBC made several loans 
to the McMullans that were secured by real estate 
located in Union County, Arkansas;  oil leases 
located in Louisiana;  and various types of oil field 
equipment also located in Louisiana. 
 
In connection with the loans to the McMullans, NBC 
currently holds four promissory notes consisting of 
the following: 
 
(1) Note numbered 87761 dated May 7, 1986, in the 
original principal sum of $233,400.00, executed by 
L.D. and Nila McMullan, 
 
(2) Note numbered 87762 dated May 7, 1986, in the 
original principal sum of $206,550.00, executed by 


L.D. and Nila McMullan, 
 
(3) Note numbered 89334 dated December 17, 1986, 
in the original principal sum of $27,484.64, executed 
by L.D. and Nila McMullan, and 
 
(4) Note numbered 95049 dated December 14, 1988, 
in the original principal sum of $150,000.00, 
executed by L.D. and Nila McMullan and Ed and 
Ailene Cook. 
 
The McMullans' liability on these four notes evolved 
from transactions with the *822 bank that began in 
early 1982 when NBC loaned the McMullans 
$200,000.00 to purchase a one-thirteenth working 
interest in the “Manorado oil properties” located in 
Sabine, Winn, and Red River Parishes, Louisiana.   In 
early 1986 the price of oil had decreased and 
operating expenses of the oil fields had increased.   
The McMullans were unable to make the payments 
due on the notes, and NBC became concerned.   The 
bank agreed to extend the due dates of the note 
payments if the McMullans would convey additional 
collateral to the bank.   The McMullans agreed and 
conveyed a mortgage on the their interest in oil 
production in Sabine and Union Parishes and a 
mortgage in the McMullans' one-half interest in an El 
Dorado office building. 
 
On May 7, 1986, NBC loaned the McMullans an 
additional $206,550.00 to pay off an indebtedness 
related to leases in a different oil field serviced by the 
McBead Drilling Company.   The May 7, 1986, note 
described the collateral securing the $206,550.00 
note as including, “Real Estate Mortgage * Oil Prod. 
Mtg. dated 9-12-84 & 5-7-86.”   Pl.'s Ex. 29.   The 
referenced mortgages refer to the McMullans' interest 
in oil and gas leases, leasehold equipment, and oil 
production in Webster Parish, Louisiana, known as 
the Bobby Slack properties, and in an office building 
located in El Dorado, Arkansas. 
 
On May 7, 1986, the McMullans executed a note in 
favor of NBC in the principal sum of $233,400.00.   
This note was secured by a mortgage on the 
McMullans' interest in oil production in Sabine and 
Union Parishes and in the McMullans' one-half 
interest in the El Dorado office building.   The May 
7, 1986, mortgages were recorded on May 12, 1986.   
In December 1986, NBC loaned the McMullans an 
additional $27,484.64 evidenced by note numbered 
89334 to make the payments due on the two existing 
oil field-related notes. 
 
L.D. McMullan testified that in June 1987 he 
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informed James Cook, president of NBC, that the 
McMullans were reluctantly contemplating 
bankruptcy.   L.D. McMullan recalled that Cook 
stated, “Well, [Nila McMullan does not] need to file 
bankruptcy.   The bank would never take any action 
against her.”   Record at 244.   Following that 
discussion, on June 17, 1987, L.D. McMullan filed an 
individual voluntary petition for relief under the 
provisions of Chapter 7 of the United States 
Bankruptcy Code. 
 
The Chapter 7 schedules listed NBC as a creditor 
holding three claims of $232,270.00, $27,000.00, and 
$225,500.00.   The claims were characterized as 
partially secured to the extent of $125,000.00.   The 
security was identified on the schedules as “oil prod, 
Maney, LA,” “oil prod.   Sarepta, LA;  also includes 
50% interest from 1971 in office building.”   L.D. 
McMullan was granted a discharge in the Chapter 7 
proceeding on September 8, 1988, and the case was 
closed on March 25, 1992. 
 
In December 1988, L.D. McMullan approached 
James Cook to secure an additional loan from NBC 
to improve the office building jointly owned by L.D. 
and Nila McMullan and Ed and Ailene Cook.   After 
negotiations, which will be discussed below in more 
detail, Cook, on behalf of NBC, agreed to make the 
loan.   On December 14, 1988, L.D. and Nila 
McMullan and Ed and Ailene Cook executed note 
numbered 95049 in the principal sum of $150,000.00, 
which was secured by a mortgage on the office 
building.   The mortgage was executed by L.D. and 
Nila McMullan and Ed and Ailene Cook and 
recorded on December 16, 1988. 
 
On October 12, 1989, the Court entered an order in 
L.D. McMullan's Chapter 7 proceeding granting 
NBC's motion to abandon property from the estate.   
The order, which was prepared by counsel for NBC, 
stated: 
The debtor, L.D. McMullan, is indebted to NBC in 
the amount of $453,877.54 as of September 13, 1989.   
The debt is secured by a Mortgage on oil properties 
in Sabine and Winn Parishes, Louisiana, which 
Mortgage was duly recorded on February 17, 1983, 
bearing Registration No. 265644 in Sabine Parish, 
Louisiana.   Additionally, the debt to NBC is secured 
by a Mortgage dated May 7, 1986, recorded on May 
12, 1986, in Book 1648 at Pages 598 and 604 in the 
records of Union County, Arkansas, which Mortgage 
covers Lots 43, 45, 47 and 49 of Block 5 in the North 


Washington Addition to the City of El Dorado, Union 
County, Arkansas, and by a Mortgage on certain oil 
and gas leases in Webster Parish, Louisiana, which 
was filed in Webster Parish on September 17, 1984, 
No. 318241. 
*823 The debtor has an undivided one-half interest in 
the real estate located in Union County, Arkansas, as 
described in Mortgage recorded in Book 1648, Page 
598 and Page 604 and has an undivided working 
interest in the oil leases in Sabine Parish, Louisiana, 
and of .1833335 in the Webster Parish leases.   The 
security for the loans made by NBC to the debtor is 
now of substantially less value than the balance owed 
to NBC.   The debtor has no equity in the property.   
The property should be abandoned by the trustee in 
this case as having no value to the estate. 
 
Pl.'s Ex. 47. 
 
On November 13, 1992, thirty-six months after NBC 
obtained the order of abandonment in the bankruptcy 
proceeding, it filed a petition in the chancery court of 
Union County, Arkansas, to foreclose its security 
interests and mortgage liens allegedly existing in 
personal and real property located in Louisiana and 
Arkansas. FN1  NBC sought to foreclose L.D. 
McMullan's interest in the collateral, but did not seek 
a personal judgment against him because of the 
Chapter 7 discharge.   NBC also sought to foreclose 
Nila McMullan's interest in the collateral and did 
seek a personal judgment against her in the amount of 
$565,411.75, plus attorney's fees.   The foreclosure 
action was removed to this Court on December 20, 
1994, and trial on the merits was held on May 15, 
1995. 
 
 


FN1. The defendants apparently did not 
raise by responsive pleading in the chancery 
court the jurisdictional issues related to the 
power of the chancery court of Union 
County, Arkansas, to foreclose liens and 
security interests in real and personal 
property located in the state of Louisiana.   
See 59 C.J.S. Mortgages §  615 (1949). 


 
 [1] In order to be entitled to a judgment, NBC must 
prove that the debt has matured and is unpaid.  
Rawhide Farms, Inc. v. Darby, 267 Ark. 776, 780, 
589 S.W.2d 210, 212 (Ct.App.1979).   NBC has 
established the amounts due on the notes as follows: 


 
 
  Note 87761  
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      Nila McMullan $298,853.36 
      In Rem  232,270.00 
     
 Note 87762  
      Nila McMullan $264,663.01 
      In Rem  205,550.00 
     
 Note 89334  
      Nila McMullan $ 46,277.27 
      In Rem   27,484.64 
     
 Note 95049  
       L.D. and Nila McMullan $ 29,248.36 
 
NBC has also established that all the notes are in default 
as to note payments and therefore matured under a 
standard acceleration clause, with the exception of note 
numbered 95049. 
 
 [2] Although note numbered 95049 is not in default as to 
note payments, it may also be accelerated because all of 
the notes contain a clause that makes a default on any 
obligation to NBC a default of each note.   This clause 
provides, in substance, that if the McMullans default on 
any obligation required by the notes or mortgages, NBC 
may accelerate the due date of all payments due under all 
notes and demand immediate payment in full.   The 
validity of an acceleration clause has been upheld.  
Mitchell v. Federal Land Bank of St. Louis, 206 Ark. 253, 
261, 174 S.W.2d 671, 676 (1943).   The notes are to be 
read together with the mortgages, and NBC is entitled to 
accelerate the payments due under all the notes, including 
note numbered 95049.  Rawhide Farms, Inc. v. Darby, 
267 Ark. 776, 780, 589 S.W.2d 210, 212 (Ct.App.1979).   
Therefore, NBC has established a prima facie case for 
judgment for foreclosure on all the notes. 
 
 


Defenses 
 
The McMullans raise five defenses in opposition to 
NBC's allegations.   First, the McMullans argue that the 
parties reached an accord and satisfaction in regard to the 
debt owed to NBC, thereby extinguishing their liability to 
the bank.   Second, the McMullans assert that they did not 
sign all the documents involved in the transactions.   
Specifically, Nila McMullan asserts that she did not 
execute note numbered 87761 and 87762, nor the May 7, 
1986, mortgage on the office building.   L.D. McMullan 
also asserts that he did not execute the May 7, 1986, 
mortgage on the office building.   Third, the McMullans 
contend that the “other indebtedness” clauses contained in 


mortgages they previously conveyed to NBC do not grant 
NBC a mortgage*824  in the El Dorado office building to 
secure notes numbered 87761, 87762 and 89334.   Fourth, 
Nila McMullan argues that she has been discharged from 
personal liability because NBC made a disposition of 
certain collateral consisting of personal property without 
notice to her as required by Ark.Code Ann. §  4-9-504 
(Michie 1991).   Fifth, Nila McMullan argues that 
requiring her to execute the notes and mortgages (with the 
exception of the December 1988 note and mortgage for 
$150,000.00) violated the Equal Credit Opportunity Act, 
15 U.S.C. §  1691 (1994), because she had no ownership 
interest in any of the oil leases or personal property and 
the loan proceeds were disbursed solely to her husband.   
Each of the McMullans' defenses will be discussed 
separately below. 
 
 


Accord and Satisfaction 
 
 [3] The McMullans have the burden of establishing the 
affirmative defense of accord and satisfaction.  
Fed.R.Bankr.P. 7008(a) (incorporating by reference 
Fed.R.Civ.P. 8(c)).   They must prove that the parties 
reached an accord and that full satisfaction of the accord 
occurred. 
 
 [4] [5] An accord is reached when one party agrees to 
pay and the other party agrees to receive “a different 
consideration or a sum less than the amount to which the 
latter is or considers himself entitled.”  Dyke Indus., Inc. 
v. Waldrop, 16 Ark.App. 125, 127, 697 S.W.2d 936, 937 
(1985) (citing Jewell v. General Air Conditioning Corp., 
226 Ark. 304, 308, 289 S.W.2d 881, 883 (1956)).   Stated 
differently, the parties must have an understanding that 
the payment of the smaller sum will discharge the whole 
debt.  Fort Smith Serv. Fin. v. Parrish, 302 Ark. 299, 304, 
789 S.W.2d 723, 725 (1990) (citing Jewell, 226 Ark. at 
308, 289 S.W.2d at 883).
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 [6] For satisfaction to exist, “nothing short of actual 
performance meaning thereby performance accepted will 
suffice....   Accord and part performance do not constitute 
satisfaction.   It is merely executory so long as to its terms 
something remains.”  General Air Conditioning Corp. v. 
Fullerton, 227 Ark. 278, 282, 298 S.W.2d 61, 64 (1957) 
(quoting Lyle v. Federal Union Ins. Co., 206 Ark. 1123, 
1129, 178 S.W.2d 651, 654 (1944)).   Thus, part 
performance is not satisfaction, regardless of whether the 
failure to perform is the fault of either party.  North State 
Fire Ins. Co. v. Dillard, 88 Ark. 473, 476, 115 S.W. 154, 
155 (1908). 
 
The McMullans argue that two separate accord and 
satisfactions occurred, either of which absolve them of 
further liability to NBC.   The first concerns the 
December 1988 loan transaction in the sum of 
$150,000.00, and the second concerns a December 1989 
transaction in connection with the oil and gas leases in 
Louisiana.   Each will be discussed separately below. 
 
 


A. December 1988 Transaction 
 
 [7] The McMullans argue that an accord and satisfaction 
occurred in connection with the December 1988 loan 
transaction in the sum of $150,000.00.   James Cook 
stated that Ed Cook and L.D. McMullan approached him 
about borrowing $50,000.00 for renovation of the office 
building and $50,000.00 for Ed Cook's personal use.   
James Cook testified: 
In fact, Mr. McMullan had taken bankruptcy and these 
loans were on a nonaccrual....   The monthly oil checks 
were continuing to be coming to the bank and were being 
credited to his note....   He came in and talked to us about 
what we could do as far as keeping the bank from taking 
possession of the real estate and the oil production.   We 
at that time, and the committee agreed, that if Mr. 
McMullan would make a $50,000 payment, advance of 
which money was borrowed by Cook and McMullan on 
the office building that we would agree to accept the oil 
payments, whatever the oil production was, for the 
property that was mortgaged to the bank until such time 
as Mr. McMullan got his indebtedness paid off at 
Exchange Bank.   And he indicated that at that time we 
could combine the two oil incomes and set the note up on 
a long term payout to pay off the balance of his 
indebtedness. 
 
Record at 50. 
 
L.D. McMullan testified that before he approached James 
Cook he told Ed Cook, “Well, I've lost the building on 
account of the *825 bankruptcy and I'm going to have to 


talk to him [James Cook] to see what I can do about that.”   
Record at 246. 
 
McMullan further stated: 
[W]e need[ed] fifty thousand dollars ($50,000) to do the 
renovation on the part of the building American General 
leased so I went to the bank and asked James if Ed and I 
got the Fifty Thousand Dollars ($50,000) extra and I gave 
the bank my money, could I redeem the building from the 
bankruptcy and he said, “No, we can't do it for $25,000.”   
I said, “I wasn't talking about let's get $50,000 between 
us.   I said getting $50,000 each.”   And he said, “Ok, we 
might can do that.”  ... Three or four days later he called 
me and said, “We can do that.” 
 
Record at 246-47. 
 
On December 14, 1988, the bank loaned $150,000.00 to 
L.D. and Nila McMullan and Ed and Ailene Cook, and, as 
agreed, $50,000.00 of the loan proceeds were applied to 
L.D. McMullan's discharged obligation and Nila 
McMullan's existing obligation under note numbered 
87761. FN2  The McMullans executed the December 16, 
1988, mortgage in the office building in an attempt to 
secure the $150,000.00 loan. 
 
 


FN2. L.D. McMullan's personal liability to NBC 
had previously been discharged in his Chapter 7 
proceeding.   Whether NBC's demand for a 
payment on L.D. McMullan's discharged debt 
violated the discharge injunction provided in 11 
U.S.C. §  524(a)(2) (1994) is not an issue before 
the Court. 


 
The McMullans argue that the only “rational explanation” 
of the $150,000.00 loan transaction is that “[a]n accord 
and satisfaction occurred.   NBC agreed to release its lien 
[from previous mortgages] on the office building in 
exchange for a new note which subjected the McMullans 
to personal liability.”   Defs.' Reply Br. at 13-14. 
 
However, the evidence here falls considerably short of 
establishing an accord and satisfaction.   None of the 
witnesses specifically testified that the parties had an 
understanding that the lesser sum of $50,000.00 borrowed 
from and then paid to the bank would discharge the 
McMullans' total indebtedness.   James Cook directly 
denied that any such agreement was reached, and Nila 
McMullan testified that she never discussed an accord and 
satisfaction agreement with anyone.   L.D. McMullan 
offered an opinion that after securing the $150,000.00 
loan and paying $50,000.00 on his discharged debt to 
NBC he “thought everything was taken care of,” but he 
gave no unequivocal testimony evidencing an agreement 
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between the parties. 
 
The evidence does not support the McMullans' assertion 
that an accord and satisfaction is the only “rational” 
inference to be drawn from events that occurred.   The 
more reasonable conclusion is that NBC agreed to forbear 
instituting foreclosure proceedings in exchange for a 
$50,000.00 payment on a partially discharged debt and 
continued collection of proceeds from the sale of the oil 
production.   Therefore, the McMullans failed to meet 
their burden of proof to establish the affirmative defense 
of accord and satisfaction as to the December 1988 
transaction. 
 
 


B. December 1989 Transaction 
 
 [8] The McMullans argue that a second accord and 
satisfaction occurred in December 1989 in connection 
with the oil and gas leases in Louisiana.   Counsel for the 
McMullans contends in his brief that the “McMullans 
further claim that in 1989 they executed and delivered 
quitclaim deeds to NBC of their interest in the ‘Manorado 
and Bobby Slack’ oil and gas properties in Louisiana ... in 
full satisfaction of any claims NBC had against either 
L.D. McMullan and/or Nila McMullan.”   Defs.' Reply 
Br. at 3. 
 
L.D. McMullan testified that in December 1989 Henry 
Kinslow, his attorney, advised him that NBC had “agreed 
to do the balance in lieu of foreclosure.”   Record at 253.   
To accomplish that purpose, Kinslow requested L.D. 
McMullan to pick up three quitclaim deeds from his 
office and execute them.   L.D. McMullan stated that he 
acquired the deeds, took them to his office in the Union 
County office building, executed the deeds, and had them 
witnessed by two of his employees, Kem Lane and 
Debbie Williams.   He then delivered the deeds to James 
Cook, *826 who was in the office building visiting Ed 
Cook on an unrelated matter. 
 
The three quitclaim deeds, on their faces, described oil 
property located in Sabine, Winn, and Red River Parishes, 
Louisiana, the same property identified by various 
witnesses as the Manorado oil leases. FN3  On direct 
examination, L.D. McMullan testified that the quitclaim 
deeds were for both the Manorado and the Bobby Slack 
properties.   On cross-examination, he testified that he 
still owned the Bobby Slack oil leases in 1992.   On 
redirect examination, L.D. McMullan contradicted 
himself again, recalling that the Bobby Slack property 
was the only property he deeded back to NBC. 
 
 


FN3. However, attached to the Red River Parish 


quitclaim deed is a separate document bearing a 
typewritten description of the Bobby Slack 
property located in Webster Parish. 


 
Other evidence in the record points out discrepancies in 
L.D. McMullan's testimony with regard to ownership of 
the Louisiana oil and gas properties.   The McMullans' 
schedules in this proceeding reflect that only the 
Manorado properties were conveyed to NBC by quitclaim 
deed in 1989.   But L.D. and Nila McMullan's tax returns 
for 1989, 1990, 1991, and 1992 indicate that they still 
owned the Manorado oil properties.   L.D. McMullan also 
stated that NBC lost the original Bobby Slack lease and 
that a new lease was executed in favor of himself and 
NBC equally.   Further, he said he “reacquired” the 
Bobby Slack property in December 1990, although his 
1990 tax return claimed income and expenses for the 
entire year of 1990. 
 
The bank's evidence regarding the quitclaim deeds is also 
confusing.   Carol Crafton Anthony, one of NBC's 
attorneys in 1989, testified by way of deposition. FN4  She 
acknowledged writing a letter dated December 12, 1989, 
to Henry Kinslow, attorney for the McMullans.   In the 
letter, she stated that she enclosed “deeds in lieu of 
foreclosure” to the oil and gas interest in Louisiana.   Also 
testifying by deposition, Kinslow recalled receiving the 
deeds from Anthony and transferring them to L.D. and 
Nila McMullan.   Kinslow testified that the McMullans 
told him NBC would not pursue Nila McMullan on the 
“oil debts;  [because] that was L.D.'s problem.”   Record 
at 125. 
 
 


FN4. Carol Crafton Anthony is now a circuit 
judge in Union County, Arkansas. 


 
James Cook testified that he did not become aware of the 
existence of the quitclaim deeds until a year ago when 
preparing for trial and that he never agreed to accept the 
quitclaim deeds as satisfaction of NBC's claims.   Cook 
explained that the bank never accepted the quitclaim 
deeds because: 
[W]e took the position that McMullan was going to do 
what he said he was going to do.   He wanted to continue 
to try to work out the loan, and there was no need of us 
taking the property;  it belonged to Mr. McMullan.   Mr. 
McMullan had assured us that he was going to do 
everything he could to work out the loan.   It was his 
collateral;  as far as I know, he's still taking tax advantage 
of it. 
 
Record at 107-09. 
 
Despite Cook's purported lack of knowledge of the deeds, 
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NBC's internal bank records do refer to the documents.   
A loan review document dated May 14, 1991, 
commented:  “The loan files contain quitclaim deeds 
executed 12/20/89 by Mr. and Mrs. McMullan conveying 
ownership of the oil production ... to NBC as a result of 
relief and abandonment through the bankruptcy court....”   
Defs.' Ex. 10. 
 
Another loan review report dated July 10, 1992, contains 
the following analysis of McMullan's financial standing 
with the bank: 
The $110,000 value he places on his oil production share 
of ownership is questionable based on oil checks and debt 
reduction with NBC and the deeding of oil productions to 
the Bank....   As a result of the chapter 7 bankruptcy the 
indicated oil properties were abandoned to and deeded to 
the bank.   The deeds have not been recorded as a matter 
of record, and management states this is due to 
environmental risks exposure. 
 
Defs.' Ex. 11.   In addition, NBC generated an internal 
report of other real estate owned by the bank as of July 
31, 1992.   It indicated *827 NBC owned the oil property 
described in the quitclaim deeds. 
 
Thus, the evidence does not establish a clear picture of the 
transactions in question.   The quitclaim deeds create 
uncertainty as to whether they describe both the 
Manorado and Bobby Slack property.   Neither party 
introduced documentation of the alleged new lease of the 
Bobby Slack property or of a mortgage of the new lease 
in favor of NBC securing any debt.   Moreover, NBC's 
own records contradict James Cook's unconvincing 
testimony that he was unaware of the existence of the 
quitclaim deeds until recently. 
 
Significantly, the quitclaim deeds purporting to convey 
NBC title to the oil and gas properties are not 
acknowledged and have never been recorded;  therefore, 
the purported transfers were not perfected.  La.Civ.Code 
Ann. art. 1839 (West 1987) and La.Rev.Stat.Ann. §  
9:2743 (West 1991).   In addition, both NBC and the 
McMullans continued to conduct their respective 
businesses as if no transfer had occurred. 
 
 [9] The evidence does suggest that the parties were 
attempting to effect a voluntary transfer of the oil leases 
to NBC rather than a transfer of title by a foreclosure 
action.   However, accepting a transfer of collateral in lieu 
of foreclosure does not extinguish the underlying debt, in 
the absence of an agreement for an accord and satisfaction 
to that effect.   Even if an agreement had been reached, 
the attempted conveyance was not fully performed 
because the deeds were neither acknowledged nor 
recorded;  therefore, the attempted conveyance could not 


constitute the full performance element necessary to an 
accord and satisfaction.  North State Fire Ins. Co. v. 
Dillard, 88 Ark. 473, 476, 115 S.W. 154, 155 (1908) 
(holding that an agreement not performed or evidenced by 
a writing is not a bar to an action on the original debt). 
 
Therefore, the McMullans failed to meet their burden of 
proof to establish the affirmative defense of accord and 
satisfaction as to the December 1989 transaction. 
 
 


Forged Instruments 
 
 [10] The McMullans also allege that some of the relevant 
instruments involved in the loan transactions with NBC 
were forged or altered.   L.D. McMullan testified that 
both his and his wife's signatures were forged on a May 7, 
1986, mortgage on the office building.   He testified that 
he remembered signing the note referred to by the 
mortgage, but was certain that neither he nor his wife 
signed the mortgage. 
 
Nila McMullan testified that she signed neither the note to 
NBC dated May 7, 1986, for $233,400.00, nor the note to 
NBC dated May 7, 1986, for $206,550.00.   She 
acknowledged, however, that she signed copies of both 
notes.   She also testified that she did not sign the May 7, 
1986, mortgages on the office building nor the attachment 
to one of the mortgages styled “continuation of 
mortgage.”   The McMullans offered no other evidence 
regarding the alleged forgeries, and they do not dispute 
the fact that the loan proceeds were paid for their benefit 
as directed by them. 
 
NBC hired a handwriting expert to examine the 
documents in question.   The witness concluded that the 
alleged forgeries were, in fact, the McMullans' genuine 
signatures.   Moreover, upon examination of the alleged 
forgeries at trial, the Court could discern no difference 
between the handwriting styles on the questioned 
documents and on other documents known to bear the 
McMullans' signatures, including their signatures on the 
bankruptcy petition. 
 
Furthermore, when L.D. McMullan filed his 1987 Chapter 
7 petition, he listed as undisputed claims evidenced by the 
notes and mortgages he now asserts are forgeries.   L.D. 
and Nila McMullan's testimonies on this issue are 
prevarications.   The Court finds that all signatures on the 
instruments in question are genuine. 
 
 


Validity of the Other Indebtedness Clause 
 
 [11] The record reflects that the McMullans executed 
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four mortgages of their undivided one-half interest in the 
Union County, Arkansas, office building. FN5  NBC 
contends *828 that the office building acts as security for 
notes 87761, 87762, and 89334 pursuant to several 
mortgages, including the 1982, 1986, and 1988 
mortgages, because of the future advance or other 
indebtedness clauses in the documents.   The McMullans 
argue that the clauses do not grant a mortgage in the 
office building to secure the debts evidenced by notes 
87761, 87762, and 89334 because the debts are not the 
same kind or class of debt as that related to the office 
building. FN6


 
 


FN5. These mortgages were recorded on June 1, 
1982 (Pl.'s Ex. 40), May 12, 1986 (Pl.'s Ex. 25), 
May 12, 1986 (Pl.'s Ex. 31) and December 16, 
1988 (Pl.'s Ex. 43). 


 
FN6. The McMullans also argue that the 1982 
and 1988 mortgages on the Union County, 
Arkansas, office building were conveyed to NBC 
jointly by the McMullans and their partners to 
secure loans connected with the office building 
and, therefore, the mortgages secure other loans 
only if made jointly to all mortgagors.   Even if 
the McMullans' argument has merit, the two 
1986 mortgages clearly establish the office 
building as collateral for antecedent and future 
dates incurred solely by the McMullans. 


 
The mortgage dated June 1, 1982, contains the following 
language: 
This conveyance secures all future advancements of every 
kind and character which [NBC] shall hereafter make to 
Mortgagor ... for whatever purpose said advances are 
made or used irrespective of whether they are of the same 
class as the initial indebtedness described herein. 
 
Pl.'s Ex. 40. 
 
The two mortgages dated May 19, 1986, FN7 and the 
mortgage dated December 16, 1988, contain the following 
identical clause: 
 
 


FN7. The McMullans argument that the 1986 
mortgages on the office building do not secure 
future advances because they were forged is 
rejected here because of the previous finding that 
the 1986 mortgages were not forged. 


 
This mortgage is also given for the further purpose of 
securing the payment of any and all sums ... of any and 
every kind now or hereinafter owning [sic] and to become 


due from the mortgagor to Bank ... during the term of this 
mortgage, howsoever created, incurred, ... and any and all 
future advances, notes, indebtedness, advances, or 
obligation of any type or nature by mortgagors to the 
Bank ... whether of the same nature or type as those for 
which the debts herein described were created. 
Pl.'s Exs. 25, 31, 43. 
 
 [12] [13] Parties to a loan transaction may agree that a 
mortgage given to secure a particular debt may also 
secure some other existing or future debt.  In re Dorsey 
Elec. Supply Co., 344 F.Supp. 1171, 1172 
(E.D.Ark.1972);  In re Ferguson, 85 B.R. 89, 91 
(Bankr.W.D.Ark.1988) (citing In re Dorsey, 344 F.Supp. 
at 1172 and Hendrickson v. Farmers Bank & Trust Co., 
189 Ark. 423, 433-34, 73 S.W.2d 725, 729 (1934)).   A 
mortgage lien does not extend to other debts unless the 
subsequently acquired debts are of the same class as that 
of the primary debt or so related to the same class that the 
assent of the mortgagor may be inferred, unless the parties 
agree otherwise.  In re Ferguson, 85 B.R. at 91;  
Hendrickson, 189 Ark. at 433, 73 S.W.2d at 729. 
 
Chief Judge George Craycraft stated the reason for the 
rule in the case of Union Nat'l Bank v. First State Bank & 
Trust Co., 16 Ark.App. 116, 697 S.W.2d 940 (1985).   He 
explained that “the purpose of such a [rule] is to prevent 
the extension of a lien by the use of general terms to debts 
the debtor did not contemplate.”  16 Ark.App. at 119, 697 
S.W.2d at 941-42 (citing Bank of Searcy v. Kroh, 195 
Ark. 785, 789, 114 S.W.2d 26, 28 (1938));  Security Bank 
v. First Nat'l Bank, 263 Ark. 525, 532, 565 S.W.2d 623, 
627 (1978);  Hendrickson, 189 Ark. at 433, 73 S.W.2d at 
729.   However, the court held in Union National Bank 
that the first mortgage lien did extend to all subsequent 
advances whether related or unrelated to the primary 
purpose because the future advance clause unambiguously 
stated that it would do so. 
 
In the instant case, the 1982 mortgage clearly expresses 
the intent that it will secure all future advancements of 
every kind, even if the future indebtedness is not of the 
same class as the original indebtedness. 
 
 [14] The 1986 mortgages unambiguously state the intent 
of the parties in language virtually indistinguishable from 
that of the clause sanctioned by Judge Craycraft in Union 
National Bank.   Each other indebtedness*829  clause 
asserts that the mortgage secures debts “of any and all 
kind now or hereinafter [owing]”.   Pl.'s Ex. 31, 43.   The 
obvious intent of the identical clauses is to extend the 
mortgage lien as security for obligations of the same as 
well as different classes, including both existing and 
future indebtedness.   Courts have upheld this type of 
language as valid and enforceable.  Union National Bank, 
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16 Ark.App. at 120, 697 S.W.2d at 942 (holding that 
where the intention of the parties is expressed in 
unambiguous terms, the court does not construe this 
clause but enforces it as written). 
 
 [15] [16] The 1988 mortgage, as to Nila McMullan's 
interest in the office building also extends to the office 
building.   However, the 1988 mortgage, as to L.D. 
McMullan's interest in the office building, cannot be 
relied on by the parties for a different reason.   The office 
building was listed on L.D. McMullan's Chapter 7 petition 
filed June 17, 1987, and became property of the Chapter 7 
estate.  11 U.S.C. §  541(a) (1994).   The order of 
abandonment was not entered until October 1989;  
therefore, the office building was still property of the 
estate at the time the December 16, 1988, mortgage was 
executed by L.D. McMullan and filed of record.  11 
U.S.C. §  541(a) & (c) (1994).   At that time, L.D. 
McMullan had no interest in the office building to 
convey.   Only the trustee, as representative of the estate, 
had the power to convey property of the estate, and, in 
this case, the trustee was not so authorized without court 
approval.  11 U.S.C. § §  323 & 363(h)(1) (1994).   In 
addition, the taking of the lien in property of the estate 
would be an act against property of the estate prohibited 
by 11 U.S.C. §  362(a)(4)-(5) (1994).   Whether such act 
is void or voidable is uncertain. FN8


 
 


FN8. There is a split of authority among the 
circuit courts of appeals on the issue of whether 
an act in violation of the automatic stay should 
be characterized as “void ab initio” or merely 
“voidable.”   The majority holds that such acts 
are void.  Schwartz v. United States (In re 
Schwartz), 954 F.2d 569 (9th Cir.1992);  Job v. 
Calder (In re Calder), 907 F.2d 953 (10th 
Cir.1990);  Smith v. First Am. Bank (In re 
Smith), 876 F.2d 524 (6th Cir.1989);  In re 
Ward, 837 F.2d 124 (3rd Cir.1988);  48th St. 
Steakhouse, Inc. v. Rockefeller Group, Inc. (In re 
48th St. Steakhouse, Inc.), 835 F.2d 427 (2d 
Cir.1987), cert. denied, 485 U.S. 1035, 108 S.Ct. 
1596, 99 L.Ed.2d 910 (1988);  Matthews v. 
Rosene (In re Matthews), 739 F.2d 249 (7th 
Cir.1984);  Borg-Warner Acceptance Corp. v. 
Hall, 685 F.2d 1306 (11th Cir.1982);  In re Smith 
Corset Shops Inc., 696 F.2d 971 (1st Cir.1982).   
However, every majority circuit has recognized 
the possibility of retroactively validating acts in 
violation of the stay in limited circumstances.   
E.g. Easley v. Pettibone Michigan Corp., 990 
F.2d 905 (6th Cir.1993).   The minority view is 
that an act in violation of the stay is merely 
voidable.  Jones v. Garcia (In re Jones), 63 F.3d 


411 (5th Cir.1995);  Bronson v. United States, 46 
F.3d 1573 (Fed.Cir.1995).   The Eighth Circuit 
has not directly addressed this issue. 


 
For the foregoing reasons, the 1982 mortgage extends to 
future loans made by NBC to the McMullans, the 1986 
mortgages secure the McMullans' antecedent and 
subsequent debt to NBC, and the 1988 mortgage as to 
Nila McMullan secures Nila McMullan's antecedent and 
subsequent debt to NBC. 
 
 


Alleged Disposition of Collateral 
 
 [17] Nila McMullan asserts that she has been discharged 
from personal liability on note 87762 for $206,550.00 
because NBC made a disposition of certain collateral 
without notice to her.   The McMullans state that NBC 
held a mortgage lien in an oil and gas lease of the Bobby 
Slack property in Webster Parish, Louisiana, and a 
security interest in the oil field equipment used to operate 
the lease.   L.D. McMullan testified that after his Chapter 
7 discharge was granted and the existing Bobby Slack 
lease terminated, he and NBC entered into a new lease of 
the Bobby Slack properties with each owning a fifty 
percent interest. 
 
The McMullans argue that the execution of this new lease 
constituted a disposition of the personal property used in 
connection with the operation of the lease and that the 
alleged disposition occurred without notice to Nila 
McMullan as required by Ark.Code Ann. §  4-9-504 
(Michie 1991).   They contend that failure to give Nila 
McMullan the required notice results in a discharge of her 
liability to NBC on note 87762 for $206,550.00. 
 
 [18] After a default, a secured party has a right to 
repossess and dispose of its collateral.  Ark.Code Ann. §  
4-9-504(1) (Michie 1991).   The disposition may be made 
at public*830  or private sale and reasonable notification 
of the time and place of “any public sale or reasonable 
notification of the time after which any private sale or 
other intended disposition is to be made shall be sent by 
the secured party to the debtor.”   Ark.Code Ann. §  4-9-
504(3) (Michie 1991).   If this section is not complied 
with, the creditor is not entitled to a deficiency judgment 
unless the secured party proves that the reasonable value 
of the collateral was less than the debt.  Marks v. Powell, 
162 B.R. 820, 829 (E.D.Ark.1993) (citing Henry v. 
Trickey, 9 Ark.App. 47, 48, 653 S.W.2d 138, 139-40 
(1983)).   See also Bank of Bearden v. Simpson, 305 Ark. 
326, 331, 808 S.W.2d 341, 344 (1991) (holding creditor 
who sold personalty in violation of the Code could pursue 
the remainder of the debt by foreclosing against real 
property which also served as collateral, but deficiency 
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would not exceed the difference between the reasonable 
value of the personalty at the time of sale and amount of 
obligation at the time of sale of personalty occurred). 
 
The documents underlying the conveyance of the oil and 
gas field equipment are found in Pl.'s Ex. 2, p. 7;  Pl.'s Ex. 
9, p. 7-8;  Pl.'s Ex. 10, p. 7-8;  Pl.'s Ex. 11, p. 7;  Pl.'s Ex. 
12, p. 6.   These exhibits purport to convey oil and gas 
working interests and personal property used in the oil 
and gas operation and are the same documents the debtors 
argue create no ownership interest in Nila McMullan.   
Witnesses identified the “Bobby Slack” oil lease as being 
in Webster Parish, Louisiana, where presumably the oil 
and gas equipment was also located.   The instrument 
conveying the Bobby Slack oil lease and attendant oil and 
gas field equipment is not in the record.   Not only is there 
no evidence of the extent of Nila McMullan's ownership 
in the Bobby Slack operation, there is no credible 
evidence that NBC disposed of any property or used any 
of her property in any manner without her consent.  
Zuppas v. General Elec. Credit Corp., Nos. 86-1148, 86-
1157, 1987 WL 36919, at *2 (4th Cir. Mar. 27, 1987) 
(stating that language of §  9-504 focuses on sales, leases, 
and other exchanges of collateral for cash or accounts);  
General Elec. Capital Corp. v. Vashi, 480 N.W.2d 880 
(Iowa 1992) (stating that §  9-504(1) & (2) suggests an 
actual transfer of an interest in the collateral by sale, 
lease, or contract).   The fact that her husband and NBC 
apparently used the equipment in a cooperative venture is 
consistent with use of the property with her express or 
implied consent.   She never testified otherwise. 
 
The only testimony concerning the issue by the plaintiff 
was the testimony of L.D. McMullan as follows: 
Q: And the Bobby Slack property was the only property 
that you deeded back to the bank.   Is that also correct? 
A: Yes, sir. 
Q: After you and Mrs. McMullan deeded the Bobby Slack 
property back to the bank, what happened to that oil gas 
lease? 
A: They lost it. 
Q: The bank lost the lease? 
A: They lost the lease. 
Q: Now, as I understand from previous testimony, there 
was a new lease of the Bobby Slack property.   Is that 
correct? 
A: Yes, sir. 
Q: And who were the participants in the new lease of the 
Bobby Slack property? 
A: Myself and National Bank of Commerce. 
Q: How much was your interest in the new Bobby Slack 
lease? 
A: Fifty percent (50%). 
Q: How much was the bank's interest in the new Bobby 
Slack lease? 


A: Fifty percent (50%). 
Q: What equipment is being used to operate that new 
lease that you and the bank are operating? 
A: That equipment that was on the wells. 
Q: The same equipment? 
A: Yes, sir. 
Q: So, in essence, someone new is using that equipment 
to operate those leases? 
A: Yes, sir. 
Q: You and the bank and-now, did you or the bank ever 
send Nila McMullan *831 notice that the bank was going 
to start using that equipment for it's [sic] own purposes? 
A: No, sir. 
 
Record 310-11.Q: Mr. McMullan, do you have any 
personal knowledge not obtained through conversations 
with anyone else, but actual knowledge personally 
obtained by seeing or observing that the bank-National 
Bank of Commerce was in possession of any personal 
property that came from the Manorado or Bobby Slack oil 
properties? 
A: I saw the gas compressors and the pull machine, things 
like that. 
Q: Where did you see this? 
A: Down in Many, Louisiana. 
Q: Did you-but, I'm asking did you see them in the 
possession of any-an agent or any employee or other 
person associated with National Bank of Commerce? 
A: Well, James Cook was the Chairman of the Board of 
Manorado and I think he was Chairman of the Board of 
the bank.   Is that the same thing? 
The Court:  Well, he's asking did you see the bank as an 
entity in possession of any of the property by an agent 
acting on behalf of the bank.   That's what he's asking.   
Have you or have you not? 
A: If you call him an agent of the bank, I would say that I 
probably did. 
Q: Where did you see Mr. Cook in possession of this 
property you just described-Mr. James Cook?   Where did 
you see this? 
A: He was Chairman of the Board of Manorado. 
Q: But where did you see him in his capacity- 
A: You mean, carrying it off by hand or something? 
Q: Yeah. 
A: No, sir.   I hadn't seen him carry it off by hand. 
Q: Did you ever see it in his physical custody? 
A: If you mean personally got a hold of it or by virtue of 
him being the chairman of the company would have been 
in control of it.   Which one? 
Q: In his capacity as an officer of the National Bank of 
Commerce? 
A: He would have had control of it. 
Q: He would have had control of it in his capacity as an 
officer of National Bank of Commerce.   Is that your 
testimony? 
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A: And an officer of Manorado. 
Q: No, I'm not asking as an officer of Manorado.   I'm 
asking- 
The Court:  Let's go on to something else.   He's not going 
to answer your question. 
Q: Mr. McMullan, you don't have any personal 
knowledge that the National Bank of Commerce ever took 
possession and sold any of the property-personal property 
related to the Bobby Slack or Manorado properties, do 
you? 
A: No, not me, personally. 
 
Record 307-309. 
 
The McMullans have failed to establish any violation of 
Ark.Code Ann. §  4-9-504 (Michie 1991). FN9


 
 


FN9. The McMullans' brief is unclear as to 
whether they are also arguing that the bank 
disposed of the Manorado oil and gas equipment 
used in connection with the Manorado lease.   
The debtors do not distinguish the oil and gas 
lease interest (real property) from the oil and gas 
field equipment (personal property) and refer to 
all of it in unspecific terms such as Manorado, 
Bobby Slack, Louisiana oil properties, oil and 
gas properties in Louisiana, and the properties. 
The McMullans argue simultaneously that (1) 
Nila McMullan owned no property interest in the 
oil and gas leases and equipment;  (2) Nila 
McMullan conveyed her interest in the 
Manorado “oil and gas properties” to NBC, and 
(3) she owned an interest that was not mortgaged 
to NBC and that NBC disposed of her interest 
without giving her the required notice. 


 
Violation of ECOA 


 
 [19] The McMullans contend that because the loan 
proceeds of notes 87761, 87762, and 89334 were used for 
L.D. McMullan's business and Nila McMullan had no 
ownership interest in the collateral, NBC violated the 
Equal Credit Opportunity Act, *832 15 U.S.C. §  1691 
(1994), by requiring her to execute the notes.   The 
evidence, however, directly contradicts the McMullans' 
argument. 
 
Section 1691 prohibits a lender from requiring a spouse to 
join in the loan of another spouse unless the latter does 
not meet credit requirements.  15 U.S.C. §  1691 (1994).   
The law also provides: 
A request for the signature of both parties to a marriage 
for the purpose of creating a valid lien, passing clear title, 
waiving inchoate rights to property, or assigning earnings, 


shall not constitute discrimination under this subchapter. 
 
15 U.S.C. 1691d(a) (1994). 
 
Cases interpreting this provision have permitted lenders to 
require both spouses' signatures on loan documents in 
certain circumstances.  In re DiPietro, 135 B.R. 773, 777 
(Bankr.E.D.Pa.1992) (holding that the bank logically 
required wife's signature on a term note in addition to her 
husband's signature where, under state law, bank could 
obtain security in husband's property only by having wife 
be co-obligor);  Resolution Trust Corp. v. Townsend 
Assocs. Ltd. Partnership, 840 F.Supp. 1127, 1142 
(E.D.Mich.1993) (ruling that creditor's requiring wife's 
personal guarantee in addition to her husband's, after his 
default on original loan, was not a pretext for 
discrimination where husband and wife jointly owned 
assets listed on financial statement and husband did not 
separately own sufficient assets to be credit worthy). 
 
No one disputes that L.D. and Nila McMullan were 
husband and wife and that they were domiciled in Union 
County, Arkansas, at all relevant times.   L.D. McMullan 
testified that Nila McMullan never owned any interest in 
the Manorado and Bobby Slack oil and gas leases or the 
attendant personal property.   At trial, he stated: 
Q: Well, you've heard some testimony that her name 
appears on certain documents showing that-in particular, 
the Manorado properties owned by L.D. McMullan and 
Nila McMullan as husband and wife.   What is your 
response to that? 
A: In Louisiana, you put-if a man is married, you put the 
husband and wife.   If he was unmarried, you put an 
unmarried man.   If he's a widow, you put the widow of 
this certain woman.   You have to put the woman's name 
in Louisiana, but if she's going to have an interest you 
want to spell out what her interest is for her to have an 
interest. 
 
Record at 240. 
 
The evidence of the interest the McMullans acquired in 
the oil and gas leases and personal property was a series 
of nine documents styled as assignments or sale and 
assignments.   These documents contain a description of 
the property conveyed and the names of the grantors and 
grantees.   The grantees were listed as follows: 
Pl.Ex. 2 L.D. McMullan and Nila McMullan, Husband 
and Wife 
Pl.Ex. 3 L.D. McMullan and Nila McMullan, Husband 
and Wife 
Pl.Ex. 4 L.D. McMullan, the husband of Nila McMullan 
Pl.Ex. 5 L.D. McMullan and Nila McMullan, Husband 
and Wife 
Pl.Ex. 6 L.D. McMullan and Nila McMullan, Husband 
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and Wife 
Pl.Ex. 9 L.D. and Nila McMullan 
Pl.Ex. 10 L.D. and Nila McMullan 
Pl.Ex. 11 L.D. and Nila McMullan 
Pl.Ex. 12 L.D. and Nila McMullan 
 
 
The testimony presented concerning the McMullans' 
interest in the Bobby Slack property was vague and 
inconclusive.   The instrument conveying the Bobby 
Slack properties to the McMullans was not introduced. 
 
 [20] [21] [22] The law governing Nila McMullan's 
interest in these estates depends on whether the property 
is real or personal.   Oil and gas leases are real property 
under both Arkansas and Louisiana law.  Clark v. Dennis, 
172 Ark. 1096, 1097, 291 S.W. 807, 808 (1927) (citing 
Standard Oil Co. v. Oil Well Salvage Co., 170 Ark. 729, 
738, 281 S.W. 360, 363 (1926));  La.Rev.Stat.Ann. §  
31:18 (West 1989);  Salvex, Inc. v. Lewis, 546 So.2d 
1309, 1312 (La.Ct.App.), writ denied, 551 So.2d 1323 
(La.1989);  *833Northcott Exploration Co. v.  W.R. 
Grace & Co., 430 So.2d 1077, 1079 (La.Ct.App.1983).   
The oil production equipment is personal property.   Both 
the real and personal property in question are located in 
Louisiana;  however, the McMullans' domicile is in 
Arkansas.   Therefore, Louisiana law defines the estate in 
real property located in Louisiana, La.Civ.Code Ann. art. 
3524 (West 1992), and the law of the domicile of the 
owner defines the estate in personal property located in 
Louisiana.  La.Civ.Code Ann. art. 3523 (West 1992). 
 
 [23] In Louisiana, a conveyance of real property, such as 
the oil and gas leases, to husband and wife, as by an act of 
sale, creates an estate of co-ownership between the 
spouses.  Morrison v. Richards, 343 So.2d 375, 377 
(La.Ct.App.), writ denied 345 So.2d 503 (La.1977).   
Even if real property is acquired in only one spouse's 
name, the estate is community property except in certain 
circumstances not present here.  La.Civ.Code Ann. art. 
2341 (West 1985).   Community property consists of 
“property acquired during the existence of the legal 
regime through the effort, skill, or industry of either 
spouse;  property acquired with community things or with 
community and separate things.”  La.Civ.Code Ann. art. 
2338 (West 1985).   In addition, all obligations incurred 
by a spouse during the existence of a community property 
regime for the common interest of either or both spouses 
is a community obligation.  La.Civ.Code Ann. art. 2360 
(West 1985).   A debt incurred by either spouse during the 
existence of a community property regime is presumed to 
be a community obligation.  La.Civ.Code Ann. art. 2361 
(West 1985). 
 
 [24] [25] In this case, the McMullans offered no evidence 


or argument that L.D. McMullan acquired the leases with 
his separate property.   Therefore, the McMullans' oil and 
gas leases are community property under Louisiana law 
because these holdings were acquired during the marriage 
with the community's credit.   Specifically, if L.D. 
McMullan owns an interest in the Manorado and Bobby 
Slack properties, then Nila McMullan owns an undivided 
one-half of those leases, both those assigned to her and 
her husband and those assigned solely to her husband 
during the course of their marriage.   Further, the 
McMullans' community is responsible for the debts 
incurred by either spouse in acquiring the leases.  Cabral 
v. Cabral, 543 So.2d 952 (La.Ct.App.1989) (holding that 
husband's unsuccessful real estate venture incurred 
obligations to the community because wife failed to prove 
that the community would not have profited if the venture 
had succeeded), writ denied, 548 So.2d 328 (La.1989). 
 
 [26] With regard to the personal property, the same 
conclusion is reached under applicable Arkansas law.   A 
conveyance of personal property to a husband and wife 
creates a co-tenancy, which is either a tenancy by the 
entirety or a tenancy in common.  Ramsey v. Ramsey, 259 
Ark. 16, 19, 531 S.W.2d 28, 30 (1975) (citing Terral v. 
Terral, 212 Ark. 221, 232, 205 S.W.2d 198, 203 (1947));  
Black v. Black, 199 Ark. 609, 614, 135 S.W.2d 837, 840 
(1940) (citing Union & Mercantile Trust Co. v. Hudson, 
147 Ark. 7, 8, 227 S.W. 1, 3 (1921);  Dickson v. 
Jonesboro Trust Co., 154 Ark. 155, 157, 242 S.W. 57, 59 
(1922)). 
 
Because Nila McMullan owned a co-interest in all the 
collateral, real and personal, that L.D. McMullan owned, 
NBC was justified in requiring her to execute both the 
notes and mortgages in order to create a valid lien.   The 
Equal Credit Opportunity Act permits such a purpose.  15 
U.S.C. 1691d(a) (1994).   Therefore, NBC did not violate 
the Equal Opportunity Credit Act. 
 
 


The Appropriate Remedy 
 
 [27] NBC seeks a personal judgment against Nila 
McMullan and a judgment foreclosing its lien in the oil 
and gas leases and related personal property of L.D. and 
Nila McMullan.   As stated herein, NBC has established 
the amount of its claim against L.D. and Nila McMullan.   
NBC claims a mortgage on a lease of the Bobby Slack oil 
production, with NBC and L.D. McMullan each an owner 
of a fifty percent interest.   No such lease or mortgage 
from L.D. McMullan to NBC appears in the record.   
Further, as explained earlier, the validity of the 1988 
mortgage executed while the office building *834 was 
property of L.D. McMullan's bankruptcy estate is in 
serious question. 
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The appropriate remedy is dictated in a substantial part by 
the history of the litigation between the McMullans and 
NBC.   NBC filed the foreclosure action on November 13, 
1992.   On September 23, 1993, the McMullans' counsel 
filed a motion to withdraw, which was granted.   Trial on 
the merits was set for Monday, January 3, 1994, but was 
continued at the McMullans' request to February 11, 
1994.   The case was continued a second time on the 
McMullans' motion because NBC had failed to produce 
records in a timely fashion.   The trial was re-scheduled 
for May 27, 1994.   On April 15, 1994, the McMullans, 
without leave of court, filed an extensive counterclaim 
raising numerous new issues.   The case was again re-
scheduled for June 23, 1994. 
 
On May 10, 1994, counsel for the McMullans withdrew 
from the case.   New counsel for the McMullans promptly 
filed a motion to disqualify counsel for NBC.   The 
McMullans filed another motion for continuance on June 
20, 1994.   The motion to disqualify counsel for NBC was 
denied June 27, 1994. 
 
On July 22, 1994, the McMullans filed a motion for 
summary judgment followed by a motion to bifurcate and 
transfer to circuit court.   The matter was still scheduled 
for trial on the merits on August 19, 1994, when on 
August 18, the McMullans filed a motion to dismiss the 
counterclaim and on the same day, new counsel for Nila 
McMullan filed on her behalf a voluntary petition for 
relief under the provisions of Chapter 13.   Her schedules 
reflected assets of $1,370.00 (including her two poodles), 
unsecured liabilities of $467,434.64, a monthly income of 
$400.00 per month, and monthly expenses of $4,949.40. 
 
On August 19, 1994, Nila McMullan removed the entire 
chancery court case to the United States District Court for 
the Western District of Arkansas.   FN10  The district court 
remanded the portion of the case against L.D. McMullan 
to chancery court where it was re-set for trial on the 
merits on December 22, 1994.   The portion of the case 
against Nila McMullan was referred to this Court. 
 
 


FN10. The removal petition should have been 
filed in the bankruptcy clerk's office, not the 
district court clerk's office.  28 U.S.C. § §  
157(a), 1334, 1452 (1994), Fed.R.Bankr.P. 
9027(a), 9001(3), Local Rules U.S.D.C. Eastern 
and Western Districts of Ark. F-2II(c). 


 
Finally, at this Court's suggestion, the Chapter 13 case 
was dismissed, and L.D. and Nila McMullan filed for 
protection under Chapter 11.   The case against L.D. 
McMullan was removed to this Court on December 20, 


1994, to be consolidated with the case against Nila 
McMullan already pending.   Trial on the merits was 
scheduled for May 15, 1995, in the Bankruptcy Court.   
On March 15, 1995, counsel for the McMullans moved 
for one more continuance, which was denied. 
 
 [28] The McMullans have been in default on their 
obligations to NBC for more than eight years.   This 
narrative of the case's procedural history illustrates how 
the McMullans have successfully averted trial for an 
unreasonable length of time.   Nila McMullan's Chapter 
13 filing is the most egregious example of the McMullans' 
bad faith.   When Nila McMullan filed her Chapter 13 
bankruptcy petition, the jurisdictional limit in a Chapter 
13 case for noncontingent, liquidated, unsecured debts 
was $100,000.00.  11 U.S.C. §  109(e) (1988). FN11  
Nevertheless, she scheduled $467,434.64 in unsecured 
debts that were neither characterized as contingent nor 
unliquidated.   Her counsel argued at a hearing on a 
motion to dismiss the Chapter 13 proceeding that the 
unsecured debts were contingent because they were 
disputed and, therefore, the debts should not be 
considered for purposes of determining whether the 
jurisdictional limit was exceeded.   This argument is 
without any legal foundation. FN12  Nila *835 McMullan 
was clearly ineligible for relief under the provisions of 
Chapter 13 because the amount of her unsecured debt 
greatly exceeded the jurisdictional limit. 
 
 


FN11. The jurisdictional limit for unsecured 
debts was subsequently raised to $250,000.   
Bankruptcy Reform Act of 1994, 11 U.S.C. §  
109(e) (1994). 


 
FN12. The law is well-settled that disputing a 
claim does not make it a contingent debt.  
Nicholes v. Johnny Appleseed (In re Nicholes), 
184 B.R. 82 (9th Cir. BAP 1995);  Gould v. 
Gregg, Hart, Farris & Rutledge, (In re Gould), 
137 B.R. 761, 764 (W.D.Ark.1992) (citing Craig 
Corp. v. Albano (In re Albano), 55 B.R. 363, 
368-69 (N.D.Ill.1985) and In re Pennypacker, 
115 B.R. 504, 507 (Bankr.E.D.Pa.1990)). 


 
Nila McMullan was also ineligible for relief under the 
provisions of Chapter 13 because she had no regular 
income as required by 11 U.S.C. §  109(e) (1994).   Her 
schedules reflected no income for the two years 
immediately preceding the filing of the bankruptcy 
petition, and, in fact, she testified that she was essentially 
a housewife who did part-time bookkeeping for her 
husband.   She said she had only recently started receiving 
a $400.00 per month salary.   The household expenses she 
listed exceeded her gross income by $4,549.40 a month.   
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Finally, the Chapter 11 schedules filed in early 1995 
reflect that Nila McMullan has no income. 
 
The Court believes that the purported salary to Nila 
McMullan listed in the Chapter 13 case was a 
contrivance, that she had no regular income of $400.00 
per month, and that she was acting in bad faith when she 
contended otherwise.   The only reason for filing the 
Chapter 13 case on behalf of Nila McMullan was to 
secure another delay in a trial on the merits of the 
foreclosure action through an intervention of the 
automatic stay under 11 U.S.C. §  362 (1994). 
 
The defenses advanced at the trial on the merits in this 
Court were mostly frivolous.   The argument that an 
assignment and sale of an oil and gas interest to L.D. and 
Nila McMullan did not create a co-ownership interest in 
Nila McMullan best exemplifies the frivolous nature of 
the defenses raised by the McMullans.   The time has 
come to liquidate the property in question and distribute 
the sale proceeds according to law. 
 
The Bankruptcy Code makes no provision for the sale of 
property by foreclosure.   Instead, property sold under the 
Bankruptcy Code is governed by 11 U.S.C. §  363 (1994).   
The Court has previously ordered that a trustee be 
appointed in a related case  FN13 and that this case be 
administratively consolidated with the related case with 
the trustee being responsible for the administration of 
both cases.   Therefore, upon the appointment of the 
trustee in this case, he is directed to liquidate the 
McMullans' interest in the office building and Bobby 
Slack oil and gas production lease and oil and gas field 
equipment by such method as the trustee deems 
appropriate, including sale of the interest of a non-debtor. 
FN14


 
 


FN13. The related case is Case No. 87-11087 in 
the Western District of Arkansas, El Dorado 
Division. 


 
FN14. During the pendency of this case NBC 
has obtained an order of abandonment of the 
Manorado properties.   Therefore, the sale will 
not include either the real or personal property in 
the Manorado oil property. 


 
 [29] At any such sale, NBC shall not be entitled to offset 
bid any of its claimed liens or security interest under 11 
U.S.C. §  363(k) (1994) because the validity of its liens 
and security interests are unresolved. FN15  All sales shall 
be free and clear of liens with liens and other claims of 
ownership attaching to the proceeds of the sale.   The 
proceeds will be subsequently distributed as provided by 


the Bankruptcy Code at the request of any party in 
interest. 
 
 


FN15. The parties apparently assumed perfection 
under Arkansas law;  however, the issue of 
perfection as to the leasehold equipment and the 
oil and gas leases in connection with the Bobby 
Slack property are to be determined under 
Louisiana law.  Ark.Code Ann. §  4-9-103(1)(b) 
(Michie 1991);  La.Rev.Stat.Ann. §  10:9-
103(1)(b) (West 1992);  La.Rev.Stat.Ann. §  
9:5373, :5367-69, :5371 (West 1992);  
La.Rev.Stat.Ann. §  31:203 (West 1992). 


 
The Court determines the claims of NBC against Nila 
McMullan personally to be $639,042.00 and against L.D. 
McMullan personally to be $29,248.36.   The balance of 
the claim against L.D. McMullan will constitute a secured 
claim only to the extent of any perfected mortgage lien or 
perfected security interest in property of the estate. 
 
IT IS SO ORDERED. 
 
Bkrtcy.W.D.Ark.,1996. 
In re McMullan 
196 B.R. 818, 29 UCC Rep.Serv.2d 1063 
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 United States Court of Appeals, Eighth Circuit. 
L.D. MCMULLAN; Nila Owens McMullan, 


Appellants, 
v. 


NATIONAL BANK OF COMMERCE, Appellee. 
No. 97-1086. 


 
Submitted June 3, 1998. 


Filed June 9, 1998. 
 
 Appeal from the United States v. District Court for 
the Western District of  Arkansas. 
 
 Before BOWMAN, Chief Judge, WOLLMAN, and 
BEAM, Circuit Judges. 
 
 
 PER CURIAM. 
 
 **1 L.D. and Nila McMullan appeal the district 
court's  [FN1] order affirming the bankruptcy court's  
[FN2] judgment in favor of the National Bank of 
Commerce of El Dorado in this foreclosure action 
adjudicated as part of their Chapter 11 proceedings. 
Having carefully reviewed the record, the parties' 
briefs, and the McMullan's motion to supplement the 
record, we conclude the bankruptcy court's judgment 
was correct. We decline to issue an extended opinion 
because the bankruptcy court's reasons are well-
stated in its thorough opinion. Accordingly, we 
affirm. See 8th Cir. R. 47B. 
 


FN1. The Honorable Harry F. Barnes, 
United States District Judge for the Western 
District of Arkansas. 


 
FN2. The Honorable James G. Mixon, Chief 
Judge, United States Bankruptcy Court for 


the Western District of Arkansas. 
 
 A true copy. 
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United States Court of Appeals,Second Circuit. 
NATIONAL ASSOCIATION FOR the 


ADVANCEMENT OF COLORED PEOPLE, INC. 
(NAACP) and New Haven Branch, NAACP, 


Plaintiffs-Appellants, 
v. 


TOWN OF EAST HAVEN and East Haven Board of 
Education, Defendants-Appellees. 


No. 479, Docket 95-7583. 
 


Argued Aug. 30, 1995. 
Decided Oct. 20, 1995. 


 
Association representing black persons brought Title 
VII action against town alleging race discrimination.   
Association moved for preliminary injunction to 
enjoin town from hiring police officers or firefighters 
pending decision on merits of action.   The United 
States District Court for the District of Connecticut, 
Dorsey, Chief Judge, denied motion.   Association 
appealed.   The Court of Appeals, Miner, Circuit 
Judge, held that District Court's failure to make 
findings of fact or conclusions of law to support 
denial of preliminary injunction required remand. 
 
Order vacated and remanded. 
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impact under Title VII by showing that use of 
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et seq., 42 U.S.C.A. §  2000e et seq. 
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under Title VII by showing that use of employment 
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[12] Civil Rights 78 1142 
 
78 Civil Rights 
     78II Employment Practices 
          78k1142 k. Educational Requirements;  Ability 
Tests. Most Cited Cases
 (Formerly 78k150) 
 
 Civil Rights 78 1536 
 
78 Civil Rights 
     78IV Remedies Under Federal Employment 
Discrimination Statutes 
          78k1534 Presumptions, Inferences, and Burden 
of Proof 
               78k1536 k. Effect of Prima Facie Case;  
Shifting Burden. Most Cited Cases
 (Formerly 78k378) 
After plaintiff proves prima facie case of disparate 
impact under Title VII by showing that use of 
employment test causes selection of applicants in 
racial pattern that significantly differs from that of 
pool of applicants, employer has burden of coming 
forward with evidence to show that test has manifest 
relationship to employment in question and if 
employer can make such a showing, plaintiff may 
nevertheless prevail if he can suggest alternative test 
for selection methods that would meet employer's 
legitimate needs while reducing rationally disparate 
impact on employer's practices.  Civil Rights Act of 
1964, §  701 et seq., 42 U.S.C.A. §  2000e et seq. 
 
 
*221 Joshua N. Rose, Washington, DC (David L. 
Rose, Rose & Rose, P.C., Washington, DC, of 
counsel) for Plaintiffs-Appellants. 
Suzanne L. McAlpine, New Haven, CT (Hugh F. 
Keefe, Lynch, Traub, Keefe & Errante, New Haven, 
CT, of counsel) for Defendants-Appellees. 
 
Before:  CARDAMONE, MINER and CALABRESI, 
Circuit Judges. 
MINER, Circuit Judge: 
Plaintiffs-appellants National Association for the 
Advancement of Colored People (NAACP) and New 
Haven Branch of NAACP appeal from an order 
entered in the United States District Court for the 
District of Connecticut (Dorsey, Ch. J.) denying, on 
the ground of public safety, a motion for a 
preliminary injunction brought to enjoin defendant-
appellant Town of East Haven from hiring any police 
officers or firefighters pending a decision on the 
merits in the captioned action.   The underlying 
action was commenced pursuant to the provisions of 


Title VII of the Civil Rights Act of 1964, 42 U.S.C. §  
2000e et seq., to redress employment discrimination 
based on race.   For the reasons that follow, we 
vacate the order and remand for findings of fact and 
conclusions of law in accordance with the provisions 
of Fed.R.Civ.P. 52(a). 
 
 


BACKGROUND 
 
According to appellants, “the Town of East Haven 
Connecticut has never hired a black employee in its 
police, fire, public works or administrative functions.   
East Haven employs at least 199 full time permanent 
and 71 other employees, not one of them black.”   
East Haven is bordered by the City of New Haven, 
which has a significant black population.   The 
resident population of East Haven is 99% white, 
although private employers with establishments in 
the East Haven zip code area have a 17.7% black 
workforce.   Appellants claim that the disparity 
represents a statistical variation of as much as 7.6 
standard deviations.   During the course of the 
proceedings in the district court, counsel for the 
Town apparently agreed with the court's statement 
that “there is no dispute but that whatever the 
relevant market is that the actual hiring, the actual 
employment, represents at least a 3.8 standard 
deviation.”   A standard deviation of 2 is described as 
indicative that the variation is due to a factor other 
than chance.   See Waisome v. Port Auth., 948 F.2d 
1370, 1376 (2d Cir.1991).   Appellants' complaint 
refers to various statistics that are alleged to support 
inferences of disparate treatment and disparate 
impact. 
 
The original complaint in the action was filed on May 
21, 1993.   On June 30, 1994, the Town moved for 
summary judgment on appellants' disparate impact 
and disparate treatment claims and on the issue of 
standing.   By amended ruling entered on March 2, 
1995, the district court denied the motion as to the 
disparate treatment claim and the issue of standing 
but granted the motion to the extent of dismissing the 
disparate impact claim. 
 
Thereafter, on April 3, 1995, appellants moved for a 
preliminary injunction “enjoining further testing or 
hiring for East Haven jobs pending trial and decision 
in this action.”   The non-jury trial commenced on 
April 11, 1995, before any ruling was made on the 
preliminary injunction motion.   Evidence was 
received over a period of seven trial days in April.   
During trial, appellants moved for leave to add the 
East Haven Board of Education as a defendant in the 
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case.   The motion was granted by order entered on 
May *222 10, 1995.   On June 1, 1995, the district 
court granted a motion for clarification and 
articulation.   Noting that it had previously granted a 
motion for summary judgment dismissing the 
disparate impact claim, the district court decided, 
because appellants had presented evidence of 
disparate impact at trial, “plaintiff will clarify or alter 
its trial preparation order to conform with proffered 
evidence.”   The court set dates for the Board of 
Education to respond to the complaint and for the 
Town to respond to the disparate impact claims.   It 
appears that the Board of Education then will conduct 
discovery, and the Town will be afforded the 
opportunity to introduce evidence to rebut the 
disparate impact claims. 
 
It was during the trial that the court turned its 
attention to the then-pending preliminary injunction 
motion and conducted a dialogue with counsel 
regarding the proper disposition of the motion.   The 
result was an order dated June 8, 1995 in the 
following form:  “Based on the record developed in 
open court, plaintiffs did not establish a showing that 
a preliminary injunction is required.   Accordingly, 
plaintiff's motion for preliminary injunction is denied.   
SO ORDERED.”   To ascertain the basis for this 
ruling, reference must be made to the record of trial 
and to the statements made by the district court 
during the course of the arguments recorded in regard 
to the preliminary injunction issue at the trial.   
Commenting on the evidence that it perceived as 
bearing on the motion, the district court stated: 
I would be very reluctant to preclude the Chief [of 
the East Haven Fire Department] ... from filling the 
nine vacancies because there's a safety problem.   
And while it might very well be appropriate to 
provide equal opportunities in the future, it would be 
singularly inappropriate to jeopardize the town's 
safety as far as either the police or fire is concerned 
by virtue of the unfilled vacancies. 
 
 
In regard to the issue of whether the Town needed to 
fill the vacancies to avert a dangerous condition of 
understaffing, appellants argue that, because the Fire 
Department had been “down seven [firefighters] for 
over a year and the town didn't do anything very 
much about it,” and because “[t]he Police Chief 
testified that he was down six [police officers] for a 
long period of time and the town hasn't done very 
much about it,” there was no safety problem.   The 
court, however, observed that “it's only logical that 
departmental personnel levels are a reflection ... of 
what somebody has determined over the years ... 


[that] suggests the level that needs to be for safety 
reasons.”   Continuing along the same line, the court 
further observed:  “I assume that when the Fire Chief, 
for example, has got forty people plus fourteen 
supervisory positions, that he's got them because over 
the years there has evolved a determination that that's 
what's necessary for the safety of the town.” 
 
Appellants then requested that they be allowed to call 
the Fire Chief, who had just stepped down from the 
witness stand and was available in court.   Appellants 
wished to have the Chief take the stand so that they 
could elicit testimony on the safety issue.   The 
district court indicated that the appellants could call 
the Fire Chief to the stand but then told them it would 
be futile because, in the court's opinion, the testimony 
would not be helpful.   The district court ended its 
discussion of the preliminary injunction motion with 
the following observation: 
If the town says they need forty people, I think as 
quickly as possible they should get forty people.   
The fact that they've lived without [full staffing] for a 
while ... tempers the necessity to a certain degree.   
But on the other hand, it doesn't suggest to me that 
any protracted period of time is justified in fulfilling 
at [least] the bulk of the positions, because even ... 
[if] some relief were to be ordered, it might be that a 
new test would be ordered.   Of course, then I've got 
to take into consideration the cost of that.   But it may 
be that it's appropriate ... to require a greater 
recruiting effort and a new test and appointments 
made from that test.   And maybe that's going to 
solve the problem, but on the other hand maybe not 
too. 
 
 
It therefore can be gleaned from the record that the 
district court based its denial of the preliminary 
injunction as regards the hiring of police officers and 
firefighters solely *223 upon its concern for public 
safety in the Town.   Although appellants originally 
sought to enjoin all hiring in the Town by way of this 
motion for preliminary injunction, their appeal here is 
from the denial of the motion only as it pertains to 
police and fire personnel.   While this appeal was 
pending, appellants made a motion in this court to 
enjoin any hiring by the Town pending appeal.   A 
motions panel of this court ruled “that a limited stay 
is granted (as to police and fire officers only) pending 
hearing of the appeal without prejudice to either side 
requesting either continuance or a vacating of the 
stay at oral argument.”   The appeal was expedited 
and, at oral argument, we continued the limited stay 
pending our decision in this case. 
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DISCUSSION 
 
 [1] [2] [3] A party seeking a preliminary injunction 
must demonstrate “(1) irreparable harm should the 
injunction not be granted, and (2) either (a) a 
likelihood of success on the merits, or (b) sufficiently 
serious questions going to the merits and a balance of 
hardships tipping decidedly toward the party seeking 
injunctive relief.”  Resolution Trust Corp. v. Elman, 
949 F.2d 624, 626 (2d Cir.1991).  “This second 
‘serious questions' prong is also frequently termed the 
‘fair ground for litigation’ standard.”  Able v. United 
States, 44 F.3d 128, 130-31 (2d Cir.1995).   
However, the fair-ground-for-litigation prong may 
not be considered “where the moving party seeks to 
stay governmental action taken in the public interest 
pursuant to a statutory or regulatory scheme.”  Plaza 
Health Lab., Inc. v. Perales, 878 F.2d 577, 580 (2d 
Cir.1989).   The moving party in such a case must 
establish, to the satisfaction of the district court, both 
irreparable injury and a likelihood of success on the 
merits.  Id. 
 
It seems clear from the record before us that the 
Town of East Haven administers civil service 
examinations and hires police officers and 
firefighters pursuant to established municipal 
regulations and state civil service laws.   It cannot be 
gainsaid that the hiring of police officers and 
firefighters is in the public interest.   In order to 
prevail, therefore, appellants must establish 
irreparable harm and likelihood of success on the 
merits.   The problem here is that the district court 
made no findings with regard to either prong of the 
test, nor, indeed, did it demonstrate that it applied the 
test at all in denying the injunction in this case. 
 
 [4] According to Fed.R.Civ.P. 52(a), “in granting or 
refusing interlocutory injunctions the court shall ... 
set forth the findings of fact and conclusions of law 
which constitute the grounds of its action.”   A 
principal purpose of this provision is to allow 
appellate review of the district court's decision.  
Tekkno Lab., Inc. v. Perales, 933 F.2d 1093, 1097 
(2d Cir.1991);  see Mayo v. Lakeland Highlands 
Canning Co., 309 U.S. 310, 316, 60 S.Ct. 517, 520, 
84 L.Ed. 774 (1940) (“It is of the highest importance 
to a proper review of the action of a court in granting 
or refusing a preliminary injunction that there should 
be fair compliance with Rule 52(a) of the Rules of 
Civil Procedure.”).   Our normal practice is to vacate 
the order and remand for specific findings, “if the 
findings and the record are not sufficient to enable us 
to be sure of the basis of the decision below.”   


Tekkno Lab., 933 F.2d at 1097;  see, e.g., Weitzman 
v. Stein, 897 F.2d 653, 658 (2d Cir.1990). 
 
 [5] In the case at bar, the district court made no 
findings of fact whatsoever.   Its denial of the 
preliminary injunction was driven only by a concern 
for public safety, and no findings on even that issue 
were made.   The court merely noted that “it's only 
logical that departmental personnel levels are a 
reflection ... of what somebody has determined over 
the years ... [that] suggests the level that needs to be 
for safety reasons.”   The district court uncritically 
accepted the Town's contention that failure to fill the 
vacancies then existing in the police and fire 
departments would jeopardize public safety in the 
Town.   It is easy to conceive of reasons, other than 
safety, for maintaining more than the necessary 
complement of personnel.   In evaluating the Town's 
safety needs, it might well be appropriate to compare 
the size of the Town's police and fire departments 
with those of the surrounding towns.   But instead of 
performing any such analysis, the court stated:  “I 
assume that when the Fire Chief, for example, has got 
forty people plus fourteen supervisory positions, that 
he's *224 got them because over the years there has 
evolved a determination that that's what's necessary 
for the safety of the town.”   An assumption cannot 
pass for a factual finding. 
 
In addition, the district court erred when it ruled that 
the recall of the Fire Chief to the witness stand to 
testify on the public safety issue would be futile.   
The district court was content to accept the Town's 
contention that anything less than full staffing in the 
police and fire departments would be hazardous to 
public safety.   Yet, there were indications that the 
understaffing in the police department was met by 
overtime work by officers presently serving and that 
fire department personnel shortages were alleviated 
by the use of volunteers.   These substitute measures 
may very well prove to be insufficient, as might other 
possible measures such as obtaining assistance from 
the state police or hiring employees on a non-tenured 
basis pending the outcome of this suit.   However, 
insofar as the safety factor is implicated, it is for the 
district court to weigh the pros and cons of keeping 
the vacancies open pending resolution of this lawsuit.   
In this connection, factual findings based on proper 
evidence bearing on this issue are essential. 
 
 [6] [7] The public safety factor is, of course, only 
one aspect of the irreparable harm prong of the 
showing necessary to secure a preliminary injunction.   
In the final analysis, it is the appellants who must 
demonstrate how they would be irreparably harmed if 
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the injunction were not granted.   We consider a 
showing of irreparable harm to be the most important 
prerequisite for the issuance of a preliminary 
injunction.  Reuters Ltd. v. United Press Int'l., Inc., 
903 F.2d 904, 907 (2d Cir.1990).   A moving party 
must show that the injury it will suffer is likely and 
imminent, not remote or speculative, and that such 
injury is not capable of being fully remedied by 
money damages.   Id.;  see also Tucker Anthony 
Realty Corp. v. Schlesinger, 888 F.2d 969, 975 (2d 
Cir.1989). 
 
The district court did not address the appellants' 
contention that the filling of vacancies in both the 
police and fire departments occurs so infrequently in 
the Town that it would be irreparably harmed if the 
present vacancies are filled.   The Supreme Court has 
recognized that the denial of job opportunities and 
the loss of training and competitive advantages that 
may be gained from such opportunities can constitute 
“serious or irreparable harm.”   Carson v. American 
Brands, Inc., 450 U.S. 79, 89 & n. 16, 101 S.Ct. 993, 
999 & n. 16, 67 L.Ed.2d 59 (1981).   Moreover, 
should the Town fill the present openings and the 
appellants ultimately prevail, the granting of relief to 
the prevailing parties would be complicated indeed.   
See Firefighters Inst. for Racial Equality v. City of St. 
Louis, 616 F.2d 350, 362 (8th Cir.1980), cert. denied, 
452 U.S. 938, 101 S.Ct. 3079, 69 L.Ed.2d 951 
(1981).   Against these contentions, the court must 
balance validated public safety concerns, making 
findings of fact and conclusions of law that are 
capable of appellate review. 
 
The district court also made no findings of fact or 
conclusions of law with respect to appellants' 
likelihood of success on the merits.   In its remarks 
from the bench, the court seemed quite ambivalent on 
this issue, both as to the merits of the claims and the 
nature of the relief to be afforded.   The court first 
indicated that if any relief were to be granted, it 
would be prospective and would not in any way 
affect the recent examinations for the police and 
firefighter positions.   The court later acknowledged 
the appellants' claim that the recent examinations 
were not job related and discussed the possibility of 
ordering new examinations: 
[I]f ... some relief were to be ordered, it might be that 
a new test would be ordered.   Of course, then I've 
got to take into consideration the cost of that.   But it 
may be that it's appropriate ... to require a greater 
recruiting effort and a new test and appointments 
made from that test.   And maybe that's going to 
solve the problem, but on the other hand maybe not 
too. 


 
Obviously, the court reached no decision on 
likelihood of success, perhaps because the disparate 
impact claim was added after the trial commenced.   
Since a party, the Board of Education, as well as this 
claim, was added after trial commenced, it would 
appear that additional trial days may be necessary.   
Certainly, there has been no separate evidentiary 
hearing on the motion for a preliminary *225 
injunction, and the court may first wish to take 
additional evidence before ruling on the remand 
hereby ordered. 
 
 [8] In assessing likelihood of success, the district 
court should bear in mind the substantive law of 
employment discrimination:  Title VII of the Civil 
Rights Act of 1964, 42 U.S.C. §  2000e et seq., not 
only forbids overt and intentional discrimination;  it 
also prohibits discrimination resulting from acts that 
are facially neutral but have a “disparate impact.”  
International Bhd. of Teamsters v. United States, 431 
U.S. 324, 335 n. 15, 97 S.Ct. 1843, 1854 n. 15, 52 
L.Ed.2d 396 (1977).   Title VII permits employers to 
“act upon the results of any professionally developed 
ability test,” provided that the test is not designed to 
discriminate on the basis of, inter alia, race, color or 
national origin.  42 U.S.C. §  2000e-2(h). 
 
 [9] [10] [11] [12] “[A] plaintiff may establish a 
prima facie case of disparate impact by showing that 
use of the test causes the selection of applicants ... in 
a racial pattern that significantly differs from that of 
the pool of applicants.”  Bridgeport Guardians, Inc. 
v. City of Bridgeport, 933 F.2d 1140, 1146 (2d Cir.), 
cert. denied, 502 U.S. 924, 112 S.Ct. 337, 116 
L.Ed.2d 277 (1991).   Such a showing can be 
established through the use of statistical evidence 
which discloses a disparity so great that it cannot 
reasonably be attributed to chance.   See Hazelwood 
Sch. Dist. v. United States, 433 U.S. 299, 307-08, 97 
S.Ct. 2736, 2741, 53 L.Ed.2d 768 (1977).   To 
establish a prima facie case, the statistical disparity 
must be sufficiently substantial to raise an inference 
of causation.  Watson v. Fort Worth Bank and Trust, 
487 U.S. 977, 994-95, 108 S.Ct. 2777, 2788-89, 101 
L.Ed.2d 827 (1988).   After a prima facie case is 
established, 
the employer has the burden of coming forward with 
evidence to show that the test has “ ‘a manifest 
relationship to the employment in question.’ ”   
Albemarle Paper Co. v. Moody, 422 U.S. [405] at 
425, 95 S.Ct. [2362] at 2375 [45 L.Ed.2d 280 (1975) 
] (quoting Griggs v. Duke Power Co., 401 U.S. at 
[424] 432, 91 S.Ct. [849] at 854 [28 L.Ed.2d 158 
(1971) ] ).   If the employer can make such a 
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C.A.2 (Conn.),1995. showing, the plaintiff may nonetheless prevail if he 
can suggest alternative tests or selection methods that 
would meet the employer's legitimate needs while 
reducing the racially disparate impact of the 
employer's practices. 


N.A.A.C.P., Inc. v. Town of East Haven 
70 F.3d 219, 32 Fed.R.Serv.3d 1255, 67 Empl. Prac. 
Dec. P 43,827, 69 Fair Empl.Prac.Cas. (BNA) 500 
 
END OF DOCUMENT  


Bridgeport Guardians, Inc., 933 F.2d at 1147. FN1


 
 


FN1. The burden of proof in disparate 
impact cases is now codified at 42 U.S.C. §  
2000e-2(k). 


 
The appellants contend that the Town's failure ever to 
hire a full-time black employee cannot be explained 
by normal variance.   The appellants' evidence is of 
the type that the Supreme Court has labeled the 
“inexorable zero”-evidence that an employer in an 
area with a sizeable black population has never hired 
a single black employee-which, by itself, supports an 
inference of discrimination.  International Bhd. of 
Teamsters, 431 U.S. at 342 n. 23, 97 S.Ct. at 1858 n. 
23;  see also EEOC v. O & G Spring and Wire Forms 
Specialty Co., 38 F.3d 872, 878 (7th Cir.1994) 
(applying Teamsters ), cert. denied, 513 U.S. 1198, 
115 S.Ct. 1270, 131 L.Ed.2d 148 (1995).   The Town, 
in turn, argues that it has recruited job applicants in 
three area newspapers and has consistently made 
efforts to attract minority applicants.   The Town 
further asserts, in support of the validity of the tests, 
that the examination for the police officer position 
was independently formulated and administered by 
the South Central Criminal Justice Administration, a 
management services agency for police departments 
in South Central Connecticut, and that the test 
questions for the firefighters' examination were 
developed by the State of Connecticut Fire Marshal's 
Office.   In determining whether the appellants have 
established a likelihood of success on the merits, the 
district court must weigh the Town's showing against 
the appellants' statistical evidence, and in doing so 
must also consider the fact of the “inexorable zero.” 
 
 


CONCLUSION 
 
The order of the district court is vacated, and the case 
is remanded for reconsideration in light of the 
foregoing.   The district court shall formulate findings 
of fact and conclusions of law suitable for appellate 
review *226 before issuing an order determining the 
motion for a preliminary injunction.   The stay 
presently in effect shall continue until the district 
court issues its decision on remand. 
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United States Bankruptcy Court,D. Montana. 
In re Arlo NEUTGENS, Josephine Neutgens d/b/a 


Northwest Trucking, Debtors. 
Bankruptcy No. 86-40520. 


 
March 10, 1987. 


 
Secured creditor filed motion for relief from 
automatic stay or, in the alternative, for award of 
adequate protection.   The Bankruptcy Court, John L. 
Peterson, J., held that creditor had clearly 
demonstrated there was no equity in debtors' 
collateral and was entitled to relief from the stay. 
 
Motion granted. 
 


West Headnotes 
 
Bankruptcy 51 2424 
 
51 Bankruptcy 
     51IV Effect of Bankruptcy Relief;  Injunction and 
Stay 
          51IV(C) Relief from Stay 
               51k2422 Cause;  Grounds and Objections 
                    51k2424 k. Debtor's Want of Interest or 
Equity. Most Cited Cases
Secured creditor clearly demonstrated that there was 
no equity in debtors' collateral, where creditor 
produced evidence that total value of collateral was 
$50,300 and that total debt due on date of bankruptcy 
petition was $115,594.21;  therefore, creditor was 
entitled to relief from stay, where debtors failed to 
give testimony on income available for adequate 
protection payments and refused to offer bankruptcy 
court any basis on which to fashion order providing 
for adequate protection.  Bankr.Code, 11 U.S.C.A. § 


§  362, 362(d, g). 
 
 
*128 Charles W. Hingle, Billings, Mont., for Bank. 
Jerrold L. Nye, Billings, Mont., for debtors. 
 


ORDER  
 
JOHN L. PETERSON, Bankruptcy Judge. 
Hearing was held, after notice, on March 6, 1987, on 
the motion of Citizens First National Bank (Bank) for 
relief from the automatic stay or, in the alternative, 
for an award of adequate protection. 
 
The Bank holds a valid first security interest in 
collateral of the Debtor consisting of cattle, 
machinery, equipment, vehicles and land.   The Bank 
produced evidence that the total value of the 
collateral was $50,300.00, while the total debt due 
the Bank as of the date of the bankruptcy petition was 
$115,594.21.   The Bank has thus shown to the 
satisfaction of the Court that there is no equity in the 
collateral.   The Debtors filed a Disclosure Statement 
and Plan on March 4, 1987, but each document was 
not available to the Court at the hearing on March 6, 
1987, due to mailing.   In reviewing the Plan and 
Disclosure Statement, the Plan classified the claim of 
the Bank as Class II, proposes to sell “all vehicles 
and equipment not necessary to *129 Debtors' 
business operation * * * as soon as practical after 
approval of this Plan”, reduce the interest rate on the 
note to 6.5% beginning January 1, 1987, and pay the 
balance over 21 years, by annual payment of interest 
only in 1987, and principal and interest on December 
31st of each year thereafter.   The Disclosure 
Statement contains a dearth of information of the 
Debtors' operations, but what can be gleaned from the 
Disclosure Statement is the Debtors' net income from 
the following sources in 1986, to-wit: 


 
 
Sale of oil drilling mud - 5


,
0
0
0
.
0
0


 


Mobile home moving - 2
,
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9
0
.
0
0


Building demolition and removal - 6
,
5
0
0
.
0
0


 


Cattle ranching - 
2
,
0
0
0
.
0
0


4
0


c
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s


@


  $
3
0
0
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a
c
h
)


 


Total  2
5
,
6
9
0
.
0
0


 


 
At the hearing on the Bank's motion, the Debtors gave no 
testimony on income available for adequate protection 
payments, and refused to offer to the Court any basis on 
which to fashion an order providing for adequate 
protection.  FN1  Furthermore, the Disclosure Statement is 
insufficient as a matter of law.   See In Re Metrocraft 
Pub. Services, Inc., 39 B.R. 567, 568 
(Bankr.N.D.Ga.1984), adopted by this Court in In Re 
Reilly, 71 B.R. 132 (Bankr.D.Mont.), holding: 
 
 


FN1. On March 9, 1987, the Debtors filed an 


“Offer and Proposal of Adequate Security” 
which fixes the secured debt of the Bank at 
$50,000.00, and proposes to pay 10% per annum 
interest beginning March 6, 1987.   In addition, 
the Debtors propose to sell immediately all 
vehicles, machinery and equipment not 
necessary to conduct their operations and apply 
the sales proceeds to interest and principal.   The 
same would be true of cattle sales.   There is no 
evidence in this record as to the offer on interest 
being at market rate, and the vagueness of 
unnecessary equipment is not cured.   Indeed, the 
Bank's testimony was that the prevailing market 
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rate of interest was 13% for the same type and 
term of loan.   See United States v. Neal 
Pharmacal Co., 789 F.2d 1283 (8th Cir.1986).   
Further, the Bank, because of the procedure 
adopted by the Debtors, has been foreclosed to 
test the offer of adequate protection at the 
hearing, duly noticed for March 6, 1987.   For 
that reason alone, the offer must be refused 
consideration. 


 
“Relevant factors for evaluating the adequacy of a 
disclosure statement may include:  (1) the events which 
led to the filing of a bankruptcy petition;  (2) a description 
of the available assets and their value;  (3) the anticipated 
future of the company;  (4) the source of information 
stated in the disclosure statement;  (5) a disclaimer;  (6) 
the present condition of the debtor while in Chapter 11;  
(7) the scheduled claims;  (8) the estimated return to 
creditors under a Chapter 7 liquidation;  (9) the 
accounting method utilized to produce financial 
information and the name of the accountants responsible 
for such information;  (10) the future management of the 
debtor;  (11) the Chapter 11 plan or a summary thereof;  
(12) the estimated administrative expenses, including 
attorneys' and accountants' fees;  (13) the collectibility of 
accounts receivable;  (14) financial information, data, 
valuations or projections relevant to the creditors' decision 
to accept or reject the Chapter 11 plan;  (15) information 
relevant to the risks posed to creditors under the plan;  
(16) the actual or projected realizable value from recovery 
of preferential or otherwise voidable transfers;  (17) 
litigation likely to arise in a nonbankruptcy context;  (18) 
tax attributes of the Debtor;  and (19) the relationship of 
the debtor with affiliates.” 
 
In reviewing the above 19 criteria, the Debtors have only 
discussed, in brief form, elements dealing with sources of 
income.   They now project in 1987 to earn, after 
expenses, up to $36,500.00 from their farm and other 
business operations, although their estimates are 
conclusatory and based on skeptical opinions.  In Re 
Fierman, 21 B.R. 314, 315 (Bankr.E.D.Pa.1982), holds 
that a disclosure statement must set forth a factual basis 
for each opinion because “[S]uch information is essential 
for a party weighing the credibility and merits of the *130 
plan”.   It would be more reassuring to the Court, and 
certainly the creditor, for the Debtors to detail by 
description the trucks and equipment which they say are 
not necessary for their continued operation, and which 
they propose to sell, so each creditor would have some 
idea what the specifics of the Plan really entail. 
 
A quote from In Re Clark Technical Associates, 9 B.R. 
738, 740-41 (Bankr.Conn.1981), is appropriate to the 
Debtors' stance in this case: 


“The debtor, on the other hand, failed to satisfy its burden 
of proof, imposed under Code §  362(a)(2), as to all other 
issues under Code §  362(d).   It is not enough for a debtor 
to argue that the automatic stay should continue because it 
needs the secured property in order to propose a 
reorganization.   If this were the test all property held by 
debtors could be regarded as necessary for the debtors' 
reorganization.   The key word under Code §  
362(d)(2)(B) is ‘effective’;  the property must be 
necessary to an effective reorganization.   If all the debtor 
can offer at this time is high hopes without any financial 
prospects on the horizon to warrant a conclusion that a 
reorganization in the near future is likely, it cannot be said 
that the property is necessary to an ‘effective’ 
reorganization.  In Re Terra Mar Associates, 3 B.R. 462 
(Bankr.B.C.Conn.1980);  In Re Riviera Inn of 
Wallingford, Inc., 7 B.R. 725, C.C.H. ¶  67,726 
(Bankr.B.C.Conn.1980);  In Re Hutton-Johnson Co. Inc., 
6 B.R. 855 (Bankr.S.D.N.Y.1980). 
 
 
  
In the circumstances of this case the court has no 
discretion when the plaintiff, as the senior secured 
creditor, requests a relief from the automatic stay.   The 
plaintiff's secured interest is not adequately protected and 
the debtor has not offered any additional protection.   It is 
not for the court to determine what will constitute 
adequate protection of the secured creditor's interests;  the 
debtor must affirmatively propose protection of the 
secured interest, and this the plaintiff has not done.  In Re 
San Clemente Estates, 5 B.R. 605, 6 B.C.D. 838 
(Bankr.S.D.Calif.1980);  In Re Riviera Inn of 
Wallingford, Inc., supra;  In Re Hutton-Johnson Co. Inc., 
supra. 
Since the debtor does not have any equity in the property 
in question, as required under Code §  362(d)(2)(A), and 
since the property is not necessary to an ‘effective’ 
reorganization within the meaning of Code §  
362(d)(2)(B) because no reorganization currently appears 
likely, this court must lift the automatic stay.  Code §  
362(d) provides that in such circumstances ‘the court 
shall grant relief from the stay ...’.  [Emphasis added].” 
 
 
The creditor Bank has clearly demonstrated there is no 
equity in the Debtors' property.   The Debtors' attitude 
toward the Bank notwithstanding, it was incumbent upon 
the Debtors to satisfy the statutory requirements of 
Section 362(g)(2), which states the party opposing such 
relief from stay has the burden of proof on all issues 
except that of equity in the property.   Even though 
pressed by the Court to make an offer of adequate 
protection, the Debtors and their counsel wholly failed to 
intelligently approach the matter.   Since the Debtors have 
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the burden of proof to affirmatively meet that issue, and it 
is not the Court's duty to try the Debtors' case or fashion 
adequate protection on its own, the Court is left with no 
alternative but than to grant the Bank's motion for relief 
from stay. 
 
IT IS ORDERED the motion of Citizens First National 
Bank for relief from the automatic stay provisions of 
Section 362 (11 U.S.C. §  362) of the Bankruptcy Code is 
granted under authority of Section 362(d) and (g) of the 
Code. 
 
Bkrtcy.D.Mont.,1987. 
In re Neutgens 
87 B.R. 128 
 
END OF DOCUMENT 
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United States Court of Appeals,Seventh Circuit. 
UNION CARBIDE CORPORATION, Plaintiff-


Appellee, 
v. 


F. Allen NEWBOLES and Mary V. Newboles, 
Defendants-Appellants. 


No. 81-2851. 
 


Submitted May 3, 1982. [FN*]
 
 


FN* On April 28, 1982, we granted 
appellants' motion to consider the case on 
the basis of the briefs and record alone. 


Decided Aug. 16, 1982. 
 
Guarantors of bankrupt debtor appealed from 
judgment of the United States District Court for the 
Southern District of Indiana, Evansville Division, 
Gene E. Brooks, J., granting summary judgment in 
favor of creditor.  The Court of Appeals, held that: 
(1) creditor's approval of debtor's Chapter 11 plan of 
arrangement did not operate to discharge guarantors 
even though proposed plan purported to discharge 
claims against guarantors, and (2) creditor's receipt of 
discharged payment of $14,337.01 did not estop it to 
collect rest of debt from guarantors. 
 
Affirmed. 
 


West Headnotes 
 
[1] Bankruptcy 51 3412 
 
51 Bankruptcy 
     51X Discharge 
          51X(D) Effect of Discharge 
               51k3412 k. Effect as to Co-Debtors, 
Guarantors, and Sureties. Most Cited Cases
 (Formerly 51k428) 
Section of Bankruptcy Act governing codebtors, 
guarantors and sureties for bankrupts provides the 
discharge of debtor itself has no effect upon liability 
of cosigners on note.  Bankr.Act, §  16, 11 U.S.C. 
(1976 Ed.) §  34. 
 
[2] Bankruptcy 51 3568(3) 
 
51 Bankruptcy 


     51XIV Reorganization 
          51XIV(B) The Plan 
               51k3566 Confirmation;  Objections 
                    51k3568 Effect 
                         51k3568(3) k. Effect as Discharge. 
Most Cited Cases
 (Formerly 51k691) 
Creditor's approval of bankruptcy plan does not 
discharge bankrupt's guarantors. 
 
[3] Bankruptcy 51 3251 
 
51 Bankruptcy 
     51X Discharge 
          51X(A) In General 
               51k3251 k. In General. Most Cited Cases
 (Formerly 51k404(1)) 
Bankruptcy discharge arises by operation of federal 
bankruptcy law, not by contractual consent of 
creditors. 
 
[4] Bankruptcy 51 3412 
 
51 Bankruptcy 
     51X Discharge 
          51X(D) Effect of Discharge 
               51k3412 k. Effect as to Co-Debtors, 
Guarantors, and Sureties. Most Cited Cases
 (Formerly 51k647) 
 
 Bankruptcy 51 3545 
 
51 Bankruptcy 
     51XIV Reorganization 
          51XIV(B) The Plan 
               51k3541 Acceptance 
                    51k3545 k. Number of Creditors and 
Amount of Claims Concurring. Most Cited Cases
 (Formerly 51k691) 
Majority of creditors must approve of debtor's plan 
for debtor to be discharged, so that in many instances 
one creditor's approval or disapproval will have no 
effect even in bankruptcy proceeding;  thus, where 
single creditor's vote is determinative, imputing 
extra-bankruptcy significance to it, to effect that 
acceptance of plan discharges bankrupt's codebtors, 
violates specific command of section of Bankruptcy 
Act that provides liability of guarantor shall not be 
altered by discharge of bankrupt.  Bankr.Act, §  16, 
11 U.S.C. (1976 Ed.) §  34. 
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[5] Bankruptcy 51 3412 
 
51 Bankruptcy 
     51X Discharge 
          51X(D) Effect of Discharge 
               51k3412 k. Effect as to Co-Debtors, 
Guarantors, and Sureties. Most Cited Cases
 (Formerly 51k428, 51k691) 
Import of section of Bankruptcy Act regarding effect 
of discharge on a co-debtor is that mechanics of 
administering federal bankruptcy laws, no matter 
how suggestive, do not operate as private contract to 
relieve codebtors of bankrupt of their liability;  thus, 
even though debtor's Chapter 11 plan expressly 
purported to discharge guarantors of bankrupt, 
guarantors were not discharged.  Bankr.Act, § §  16, 
301 et seq., 11 U.S.C. (1976 Ed.) § §  34, 701 et seq. 
 
[6] Bankruptcy 51 3412 
 
51 Bankruptcy 
     51X Discharge 
          51X(D) Effect of Discharge 
               51k3412 k. Effect as to Co-Debtors, 
Guarantors, and Sureties. Most Cited Cases
 (Formerly 51k428) 
Payment which effects discharge is not consideration 
for any promise of creditors, much less for one to 
release nonparty obligors;  thus, creditor's receipt of 
discharge payment of $14,337.01 did not estop it to 
collect rest of debt from guarantors of debtor. 
 
 
*594 F. Wesley Bowers, Evansville, Ind., for 
defendants-appellants. 
Stephen W. Terry Jr., Baker & Daniels, Indianapolis, 
Ind., for plaintiff-appellee. 
 
Before CUMMINGS, Chief Judge, COFFEY, Circuit 
Judge, and TEMPLAR, Senior District Judge. [FN**]
 


FN** The Honorable George Templar, 
Senior District Judge of the United States 
District Court for the District of Kansas, is 
sitting by designation. 


 
 
PER CURIAM. 
Union Carbide Corporation loaned some $225,000 to 
New-Kro Oil Company.  New-Kro gave Union 
Carbide a promissory note in return for the loan, and 
the President of New-Kro and his wife, F. Allen and 
Mary V. Newboles, personally guaranteed New-Kro's 
repayment of the loan.  When New-Kro defaulted on 


its repayment of the loan, Union Carbide brought this 
diversity action against Mr. and Mrs. Newboles and 
New-Kro on October 31, 1978 in an attempt to 
recover the approximately $70,000 still owing on the 
note.  On November 8, 1978, New-Kro petitioned for 
relief under Chapter XI of the Bankruptcy Act of 
1898.  New-Kro filed an amended proposed plan of 
arrangement for settlement of its unsecured debt on 
September 14, 1979.  The plan allowed a twenty 
percent return on unsecured claims, and contained the 
following provision: 
 
 


Impact of Arrangement on Guaranty Holders  
 
Acceptance and confirmation of this Arrangement 
shall constitute a full settlement, satisfaction and 
discharge of all claims, demands, actions, causes of 
action or otherwise against not only the Debtor, but 
also against any other persons or entities who have 
entered into guaranty or indemnity agreements with 
unsecured creditors or who have endorsed 
commercial paper for the benefit of the Debtor, It is 
the intent of this Arrangement that upon its 
acceptance and confirmation, any creditors asserting 
claims arising out of agreements against persons or 
entities other than the Debtor by reason of 
indebtedness of the Debtor, shall be required to look 
solely to the Debtor for payment of such 
indebtedness under the terms of this Arrangement. 
 
The plan was approved by a majority of the creditors, 
including Union Carbide, and was confirmed by the 
bankruptcy court.  Pursuant to the plan New-Kro paid 
Union Carbide $14,337.01, leaving $55,715.90 
unpaid*595  principal on the note.  The district court 
then granted summary judgment for Union Carbide 
against Mr. and Mrs. Newboles in the amount of the 
unpaid principal plus interest of $3,734.98, and Mr. 
and Mrs. Newboles appeal. 
 
 [1] [2] On appeal, Mr. and Mrs. Newboles argue that 
their liability as guarantors on the note was erased by 
Union Carbide's approval of the bankruptcy plan.  In 
particular, Mr. and Mrs. Newboles argue that Union 
Carbide's approval of the above-quoted provision in 
the plan and acceptance of New-Kro's discharge 
payment worked an accord and satisfaction under 
Indiana law, which the district court must respect 
when sitting in diversity.  But Section 16 of the 
Bankruptcy Act of 1898, 11 U.S.C. s 34 (repealed 
effective October 1, 1979), is to the contrary.  Section 
16 provides that “(t)he liability of a person who is a 
co-debtor with, or guarantor or in any manner a 
surety for, a bankrupt shall not be altered by the 
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discharge of such bankrupt.”  [FN1]  Section 16 
makes clear that the discharge of New-Kro itself had 
no effect upon the liability of Mr. and Mrs. Newboles 
on the note, and indeed we have held that the 
bankruptcy court has no power to discharge the 
liabilities of a bankrupt's guarantor.   In re Diversey 
Building Corp., 86 F.2d 456, 458 (7th Cir. 1936), 
certiorari denied, 300 U.S. 662, 57 S.Ct. 492, 81 
L.Ed. 870.  We hold that a creditor's approval of the 
bankruptcy plan does not discharge the bankrupt's 
guarantors either. 
 
 


FN1. Section 16 was rewritten and reenacted 
in the Bankruptcy Reform Act of 1978 at 11 
U.S.C. s 524(e). 


 
 [3] [4] [5] A bankruptcy discharge arises by 
operation of federal bankruptcy law, not by 
contractual consent of the creditors.  In re Kornbluth, 
65 F.2d 400, 402 (2d Cir. 1933).  A creditor's 
approval of the plan cannot be deemed an act of 
assent having significance beyond the confines of the 
bankruptcy proceedings, simply because the 
gamesmanship imported from state contract law into 
the bankruptcy proceedings would be intolerable.  
Since a majority of the creditors must approve the 
debtor's plan for the debtor to be discharged, in many 
instances one creditor's approval or disapproval will 
have no effect even in the bankruptcy proceeding.  In 
the case that a single creditor's vote is determinative, 
imputing extra-bankruptcy significance to it for that 
reason violates the specific command of Section 16 
that “(t)he liability of a * * * guarantor * * * shall not 
be altered by the discharge of (the) bankrupt.”  This 
case is no different because the plan expressly 
purports to discharge guarantors of the bankrupt.  The 
import of Section 16 is that the mechanics of 
administering the federal bankruptcy laws, no matter 
how suggestive, do not operate as a private contract 
to relieve co-debtors of the bankrupt of their 
liabilities.  See R. I. D. C. Industrial Development 
Fund v. Snyder, 539 F.2d 487, 490 n. 3 (5th Cir. 
1976) (creditor's approval of Chapter XI bankruptcy 
arrangement that purported to eliminate the 
underlying debt did not prevent the creditor from 
having recourse against the guarantor), certiorari 
denied, 429 U.S. 1095, 97 S.Ct. 1112, 51 L.Ed.2d 
542; United States v. George A. Fuller Co., 250 
F.Supp. 649, 656, 658 (D.Mont.1966). 
 
 [6] Similarly, the payment which effects a discharge 
is not consideration for any promise by the creditors, 
much less for one to release non-party obligors.  In re 
Kornbluth, 65 F.2d 400, 402-403 (2d Cir. 1933); Post 


v. Losey, 111 Ind. 74, 12 N.E. 121 (1887).  Thus 
Union Carbide's receipt of the discharge payment of 
$14,337.01 does not estop it to collect the rest of the 
debt from Mr. and Mrs. Newboles. 
 
Therefore we affirm the order of the district court 
granting summary judgment for Union Carbide. 
 
C.A.Ind., 1982. 
Union Carbide Corp. v. Newboles 
686 F.2d 593,   Bankr. L. Rep.  P 68,790, 7 Collier 
Bankr.Cas.2d 1 
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United States Court of Appeals,Fourth Circuit. 
The OFFICIAL COMMITTEE OF EQUITY 
SECURITY HOLDERS, Plaintiff-Appellant, 


v. 
Ralph R. MABEY, Examiner;  A.H. Robins 


Company, Incorporated;  Legal Representative for 
the Future Tort Claimants;  Dalkon Shield Claimants' 


Committee, Defendants-Appellees. 
No. 87-3842. 


 
Submitted Oct. 7, 1987. 
Decided Nov. 3, 1987. 


 
The United States District Court for the Eastern 
District of Virginia, Robert R. Merhige, Jr., Senior 
District Judge, entered order establishing emergency 
treatment fund as part of Dalkon shield litigation in 
manufacturer's Chapter 11 bankruptcy proceeding.   
On appeal by equity committee, the Court of 
Appeals, Chapman, Circuit Judge, held that creation 
of emergency treatment fund for Dalkon shield 
claimants, prior to allowance of claims of women 
who would benefit from fund, and prior to 
confirmation of debtor's plan of reorganization, was 
violation of Bankruptcy Code which could not be 
justified as exercise of court's equitable powers. 
 
Reversed. 
 


West Headnotes 
 
[1] Bankruptcy 51 3621 
 
51 Bankruptcy 
     51XIV Reorganization 
          51XIV(D) Administration 
               51k3621 k. In General;  Judicial 
Supervision. Most Cited Cases
Creation of emergency treatment fund for Dalkon 
shield claimants, prior to allowance of claims of 
women who would benefit from fund, and prior to 
confirmation of debtor's plan of reorganization, was 
violation of Bankruptcy Code which could not be 
justified as exercise of court's equitable powers;  
program would benefit only certain unsecured 
holders of Dalkon shield claims and would afford 
preferential treatment to such claimants over other 
similarly situated unsecured Dalkon shield claimants 
and over general unsecured creditors.  Bankr.Code, 


11 U.S.C.A. §  105(a);  Rules Bankr.Proc.Rule 3021, 
11 U.S.C.A. 
 
[2] Bankruptcy 51 3621 
 
51 Bankruptcy 
     51XIV Reorganization 
          51XIV(D) Administration 
               51k3621 k. In General;  Judicial 
Supervision. Most Cited Cases
Committee of equity security holders had standing to 
contest court's creation of emergency treatment 
program for distribution of funds to certain creditors 
prior to allowance of their claims or confirmation of 
plan in that committee was party in interest with real 
and substantial pecuniary interest in disbursement of 
funds.  Bankr.Code, 11 U.S.C.A. §  1109(b). 
 
 
*299 Robert Michael Miller, James MacNeil Nolan, 
Berlack, Israels & Liberman, New York City, on 
brief, for plaintiff-appellant. 
John S. Kinzey, Peter A. Ivanick, Lynn A. Dummett, 
Leboeuf, Lamb, Leiby & MacRae, New York City, 
James C. Roberts, Mays & Valentine, Richmond, 
Va., Dennis J. Drebsky, Skadden, Arps, Slate, 
Meagher & Flom, New York City, Murray Drabkin, 
Mark C. Ellenberg, Eleanor Pelta, Cadwalader, 
Wickersham & Taft, Washington, D.C., Stanley 
Knight Joynes, III, Rilee, Cantor, Arkema & 
Edmonds, Richmond, Va., on brief, for defendants-
appellees. 
 
Before RUSSELL and CHAPMAN, Circuit Judges, 
and HAYNSWORTH, Senior Circuit Judge. 
 
CHAPMAN, Circuit Judge: 
This is an appeal arising from the Dalkon Shield 
litigation in the A.H. Robins Co. Chapter 11 
bankruptcy proceedings.   The Official Committee of 
Equity Security *300 Holders (Equity Committee) 
appeals the May 21, 1987 order of the district court 
which directed 
that the Debtor shall, within sixty (60) days of this 
date, establish an emergency treatment fund in the 
sum of Fifteen Million Dollars ($15,000,000.00) for 
the purpose of assisting in providing tubal 
reconstructive surgery or in-vitro fertilization to 
eligible Dalkon Shield claimants on the terms and 
conditions set forth in paragraphs 12 through 23 of 
said motion as if fully set out in this Order. 
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The clerk was directed to forward notice of the 
program to approximately one hundred eighty 
thousand people who have filed timely notice of a 
claim and responded to the Court Questionnaire.   
Paragraphs 12 through 23 of the motion set forth in 
detail the Emergency Treatment Program which will 
provide funds for tubal reconstructive surgery or in-
vitro fertilization for Dalkon Shield claimants who 
have asserted that they have been rendered infertile 
as a consequence of their use of the product.   The 
Program names an administrator, who “may employ 
others to assist in the administration of the program.”   
It also creates a court appointed medical expert 
agreeable to the Dalkon Shield Claimants' Committee 
and a court appointed medical expert agreeable to 
Robins.   These two medical experts shall agree upon 
a third expert to be appointed by the court to make 
any medical decisions required under the Program 
and further provides that the court may appoint “a 
nationally recognized fertility institute to make all 
eligibility and other medical determinations.”   The 
Program is to be financed by a Fifteen Million Dollar 
fund to be set aside by Robins in an interest bearing 
account.   The Program is to be audited by an 
accounting firm approved by the court;  the 
administrator, experts and others employed in 
connection with the Program will be compensated as 
allowed by the court, and the program will “be 
terminated prior to or superseded by a confirmed plan 
of reorganization and all unexpended funds will be 
reallocated as provided by a confirmed plan of 
reorganization.” 
 
The Program also sets out the eligibility requirements 
for claimants seeking treatment or surgery.   Payment 
will be made directly to the doctor and hospital and 
no money will be paid directly to the claimant or her 
attorney.   Any amounts paid under the Program on 
behalf of a participating claimant will be deducted 
from the amount of disbursement the claimant would 
otherwise receive under a confirmed Chapter 11 plan 
of reorganization of Robins. 
 
We find that the establishment and funding of the 
Program would benefit only certain unsecured 
holders of Dalkon Shield claims and that the program 
would afford preferential treatment to such claimants 
over other similarly situated unsecured Dalkon Shield 
claimants and over general unsecured creditors.   The 
disbursement of such funds prior to the confirmation 
of a plan of reorganization for Robins would violate 
the Bankruptcy Code.   We, therefore, reverse the 
district court. 
 


 
I  


 
The history of this litigation is well known and will 
not be repeated in detail.   A.H. Robins Co. is 
operating its business as a Debtor in possession 
pursuant to the Bankruptcy Code, having filed a 
voluntary petition for relief under Chapter 11.   The 
United States District Court for the Eastern District 
of Virginia, Richmond Division, retained jurisdiction 
of certain aspects of this bankruptcy, including the 
Dalkon Shield litigation and claims.   In September 
1985 the district court ordered the appointment of 
The Official Committee of Equity Security Holders 
to represent the interest of Robins public 
shareholders.   The common stock of Robins is traded 
on the New York Stock Exchange.   There are more 
than twenty million shares of common stock 
outstanding. 
 
Robins sought refuge in Chapter 11 because of a 
multitude of civil actions filed against it by women 
who alleged they were injured by use of the Dalkon 
Shield intrauterine device.   As a result of the District 
Court's Bar Date Order of November 21, 1985, and 
worldwide notice of the effect of this order, 
approximately 325,000 notices of *301 claim have 
been filed against Robins in the Bankruptcy Court 
alleging Dalkon Shield injuries.   Robins and the 
Equity Committee have challenged the validity and 
amount of many of these claims, and none of these 
alleged Dalkon Shield claims have yet been 
“estimated” pursuant to 11 U.S.C. 502(c) or 
“allowed” pursuant to 11 U.S.C. 502(a). 
 
In April 1987 Robins filed a proposed plan of 
reorganization and shortly thereafter filed a proposed 
disclosure statement.   No action has been taken on 
the proposed plan of reorganization because of a 
merger proposal submitted by Rorer Group, Inc. 
under which Dalkon Shield claimants would be 
compensated out of a $1.75 billion fund and all other 
creditors would be paid in full.   Robins' stockholders 
would receive stock of the merged corporation.   As a 
result of the merger proposal a revised plan of 
reorganization and disclosure statement must be filed, 
but, as of the date of the district court's order creating 
the $15 million “Emergency Treatment Fund”, a 
revised plan of reorganization had not been submitted 
nor confirmed. 
 
On August 13, 1986, the court appointed Ralph R. 
Mabey as an examiner “to evaluate and suggest 
proposed elements of a plan of reorganization.”   
Examiner Mabey together with Robins, the Dalkon 
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Shield Claimants' Committee and the Future 
Claimants' Representative filed the motion seeking 
the establishment of the Emergency Treatment Fund.   
In this motion they assert that one kind of injury 
allegedly caused by the Dalkon Shield is infertility, 
and that a number of claimants alleging such 
infertility are candidates for tubal reconstructive 
surgery or in-vitro fertilization.   The program 
provides: 
A claimant is considered a candidate for 
reconstructive surgery if:  (a) she is less than 40 years 
old;  (b) she claims infertility;  and (c) she is not 
surgically infertile. 
 
It is alleged that the rate of success in restoring 
fertility by reconstructive surgery is thirty percent to 
sixty percent in cases where proper screening 
techniques have been utilized.   The cost of such 
surgery runs $10,000-$15,000.   It is further stated 
“upon information and belief, in-vitro fertilization 
may be effective in certain cases in which tubal 
reconstructive surgery is unlikely to be successful.” 
 
The motion further states: 
If we assume that a Dalkon Shield claimant who has 
a compensable infertility claim would receive at least 
Fifteen Thousand Dollars under any plan of 
reorganization, the net financial cost of the program 
should not exceed the sum of the program 
administrative expenses and the time value of the 
monies disbursed.   In effect, a participating claimant 
is simply electing to take a portion of her ultimate 
distribution in the form of medical assistance now 
rather than cash later.  (However, if the claim of a 
participant is ultimately disallowed under a plan of 
reorganization, or valued at Fifteen Thousand Dollars 
or less, the claimant, while not being required to 
repay any amounts paid on her behalf for 
reconstructive surgery, will receive no additional 
distribution.) 
 
 
 


II  
 
The May 21, 1987 order of the district court 
approving the Emergency Treatment Fund makes no 
mention of its authority to establish such a fund prior 
to the allowance of the claims of the women who 
would benefit from the fund, and prior to the 
confirmation of a plan of reorganization of Robins.   
However, in its order denying The Equity 
Committee's Motion for a Stay Pending Appeal of the 
May 21, 1987 order, the district court relied upon the 
“expansive equity power” of the court. 


The court recognizes that the establishment of an 
emergency treatment fund is unusual and, indeed, 
may be unprecedented.   Nevertheless, the Code 
provides the Court, pursuant to §  105(a) with an 
expansive equity power to ‘issue any order, process 
or judgment that is necessary or appropriate to carry 
out the provisions of this title.’  11 U.S.C. §  105(a).   
The dire circumstances of this case required the 
Court to invoke its power under Section 105(a) and 
take those steps needed to treat these claimants 
equitably.   See also *302Midlantic Nat'l Bank v.  
New Jersey Dept. of Envt'l Protection, 474 U.S. 494 
[106 S.Ct. 755, 88 L.Ed.2d 859] (1986). 
 
 
We have searched Midlantic  FN1 without finding any 
reference to the equitable powers under §  105(a), 
and we find such decision has no relevance to the 
issues presently before us.   While the equitable 
powers emanating from §  105(a) are quite important 
in the general bankruptcy scheme, and while such 
powers may encourage courts to be innovative, and 
even original, these equitable powers are not a license 
for a court to disregard the clear language and 
meaning of the bankruptcy statutes and rules.   In the 
Matter of Chicago, Milwaukee, St. Paul and Pacific 
Railroad Company, Debtor, 791 F.2d 524, 528 (7th 
Cir.1986) the court stated 
 
 


FN1. Midlantic at F.N. 2 states: 
The sole issue presented by these petitions is 
whether a trustee may abandon property 
under §  554 in contravention of local laws 
designed to protect the public's health and 
safety. 


 
the fact that a proceedings is equitable does not give 
the judge a free-floating discretion to redistribute 
rights in accordance with his personal views of 
justice and fairness, however enlightened those views 
may be. 
The same rule was stated earlier by Judge Augustus 
Hand in Guerin v. Weil, Gotshal & Manges, 205 F.2d 
302, 304:  (2d Cir.1953). 
Although it has been broadly stated that a Bankruptcy 
Court is a court of equity (citation omitted), the 
exercise of its equitable powers must be strictly 
confined within the prescribed limits of the 
Bankruptcy Act. 
 
 
 [1] While one may understand and sympathize with 
the district court's concern for the Dalkon Shield 
claimants, who may desire reconstructive surgery or 
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832 F.2d 299, 16 Bankr.Ct.Dec. 1109, 17 Collier Bankr.Cas.2d 1210, Bankr. L. Rep.  P 72,013, 56 USLW 2282 
(Cite as: 832 F.2d 299) 
 
in-vitro fertilization, the creation of the Emergency 
Treatment Fund at this stage of the Chapter 11 
bankruptcy proceedings violates the clear language 
and intent of the Bankruptcy Code, and such action 
may not be justified as an exercise of the court's 
equitable powers under 105(a). 
 
The Bankruptcy Code does not permit a distribution 
to unsecured creditors in a Chapter 11 proceeding 
except under and pursuant to a plan of reorganization 
that has been properly presented and approved.  11 
U.S.C. §  1121 provides for the filing of a plan of 
reorganization.   Sections 1122-1129 set forth the 
required contents of a plan, the classification of 
claims, the requirements of disclosure of the contents 
of the plan, the method for accepting the plan, any 
modification thereof, the hearing required on 
confirmation of the plan and the requirements for 
confirmation.   The clear language of these statutes, 
as well as the Bankruptcy Rules applicable thereto, 
does not authorize the payment in part or in full, or 
the advance of monies to or for the benefit of 
unsecured claimants prior to the approval of the plan 
of reorganization.   The creation of the Emergency 
Treatment Program has no authority to support it in 
the Bankruptcy Code and violates the clear policy of 
Chapter 11 reorganizations by allowing piecemeal, 
pre-confirmation payments to certain unsecured 
creditors.   Such action also violates Bankruptcy Rule 
3021  FN2 which allows distribution to creditors only 
after the allowance of claims and the confirmation of 
a plan. 
 
 


FN2. Rule 3021-Distribution under Plan 
After confirmation of a plan, distribution 
shall be made to creditors whose claims 
have been allowed, to holders of stock, 
bonds, debentures, notes, and other 
securities of record at the time of 
commencement of distribution whose claims 
or security interests have not been allowed 
and to indenture trustees who have filed 
claims pursuant to Rule 3003(C)(5) and 
which have been allowed. 


 
III  


 
 [2] On appeal the appellees for the first time raised a 
question of standing of the Equity Committee.   This 
position is as unsupported as it is untimely.  11 
U.S.C. §  1109(b) provides: 
A party in interest, including the debtor, the trustee, 
the creditors' committee, the equity security holder's 
committee, a creditor, an equity security holder, or 


any indenture trustee, may raise and may appear and 
be heard on any issue in a case under this Chapter. 
 
 
*303 The appellant falls within the clear language of 
this section, and it also has a real and substantial 
pecuniary interest in the disbursement of $15 million 
prior to the confirmation of a plan. 
 
Equally without merit is the appellees claim that the 
order of the district court establishing the Emergency 
Treatment Fund was justified under what it refers to 
as a “business judgment” standard.   We can find no 
support for such a standard, and if such a standard 
does exist, it would not allow the court to violate the 
clear dictates of the Bankruptcy Code, by paying 
certain unsecured claimants before their claims have 
been allowed and before a confirmed plan of 
reorganization is in place. 
 
REVERSED. 
 
C.A.4 (Va.),1987. 
Official Committee of Equity Sec. Holders v. Mabey 
832 F.2d 299, 16 Bankr.Ct.Dec. 1109, 17 Collier 
Bankr.Cas.2d 1210, Bankr. L. Rep.  P 72,013, 56 
USLW 2282 
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United States District Court,S.D. New York. 
In re 1567 BROADWAY OWNERSHIP 


ASSOCIATES, Debtor. 
Bankruptcy No. 96 B 42017 (JGK). 


 
Nov. 7, 1996. 


 
Debtor sought stay pending appeal of bankruptcy 
court order lifting automatic stay to allow mortgagee 
to complete foreclosure sale of property owned by 
debtor.   The District Court, Koeltl, J., held that 
debtor did not demonstrate likelihood of success on 
merits of its appeal of bankruptcy court's decision to 
lift stay. 
 
So ordered. 
 


West Headnotes 
 
[1] Bankruptcy 51 3776.5(2) 
 
51 Bankruptcy 
     51XIX Review 
          51XIX(B) Review of Bankruptcy Court 
               51k3776 Effect of Transfer 
                    51k3776.5 Supersedeas or Stay 
                         51k3776.5(2) k. Right;  Grant or 
Denial;  Discretion. Most Cited Cases
Debtor did not demonstrate, for stay pending appeal 
purposes, likelihood of success on merits of its appeal 
of bankruptcy court's decision to lift automatic stay to 
allow mortgagee to complete foreclosure sale;  debtor 
failed to show that mortgagee breached contractual 
obligation to debtor, failed to meet its obligations of 
good faith and fair dealing, violated its duty to 
disclose material facts to debtor, or induced debtor to 
rely on oral modification.  Fed.Rules 
Bankr.Proc.Rule 8005, 11 U.S.C.A. 
 
[2] Bankruptcy 51 3776.5(2) 
 
51 Bankruptcy 
     51XIX Review 
          51XIX(B) Review of Bankruptcy Court 
               51k3776 Effect of Transfer 
                    51k3776.5 Supersedeas or Stay 
                         51k3776.5(2) k. Right;  Grant or 
Denial;  Discretion. Most Cited Cases
To obtain stay pending appeal of bankruptcy court 


order, debtor must show strong likelihood of success 
on merits of appeal, that movant will suffer 
irreparable injury if stay is denied, that no substantial 
harm will be suffered by creditor if stay is granted, 
and that stay is in public's interest. 
 
[3] Bankruptcy 51 3776.5(2) 
 
51 Bankruptcy 
     51XIX Review 
          51XIX(B) Review of Bankruptcy Court 
               51k3776 Effect of Transfer 
                    51k3776.5 Supersedeas or Stay 
                         51k3776.5(2) k. Right;  Grant or 
Denial;  Discretion. Most Cited Cases
Failure to satisfy any of criteria for stay pending 
appeal of bankruptcy court order is fatal to debtor's 
motion. 
 
[4] Bankruptcy 51 2429(1) 
 
51 Bankruptcy 
     51IV Effect of Bankruptcy Relief;  Injunction and 
Stay 
          51IV(C) Relief from Stay 
               51k2422 Cause;  Grounds and Objections 
                    51k2429 Necessity of Asset for 
Reorganization or Rehabilitation 
                         51k2429(1) k. In General. Most Cited 
Cases
If debtor cannot show that reorganization is possible, 
debtor cannot show that property is necessary for 
effective reorganization. 
 
[5] Mortgages 266 211 
 
266 Mortgages 
     266IV Rights and Liabilities of Parties 
          266k211 k. Dealings and Transactions 
Between Parties. Most Cited Cases
Debtor's preliminary settlement negotiations with 
mortgagee did not form binding contract;  settlement 
was subject to approval of mortgagee's officials, and 
pre-workout agreement specifically stated that parties 
would not be considered bound absent signed 
writing. 
 
[6] Contracts 95 25 
 
95 Contracts 
     95I Requisites and Validity 
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          95I(B) Parties, Proposals, and Acceptance 
               95k25 k. Agreement to Make Contract in 
Future. Most Cited Cases
 
 Contracts 95 32 
 
95 Contracts 
     95I Requisites and Validity 
          95I(C) Formal Requisites 
               95k32 k. Agreements to Be Reduced to 
Writing. Most Cited Cases
Preliminary agreements are enforceable when parties 
have agreed on all of the essential terms, and 
reducing agreement to writing is mere formality, or 
when parties have settled on certain important issues 
and agree to bind themselves to negotiate in good 
faith and work out remaining terms. 
 
[7] Mortgages 266 211 
 
266 Mortgages 
     266IV Rights and Liabilities of Parties 
          266k211 k. Dealings and Transactions 
Between Parties. Most Cited Cases
In negotiating settlement with debtor, mortgagee did 
not breach implied duty of good faith or fair dealing;  
pre-workout agreement stated that mortgagee made 
no representations or assurances in connection with 
settlement discussions, parties agreed not to be bound 
at all by settlement negotiations or to rely on them, 
and parties did not make any binding agreement. 
 
[8] Contracts 95 168 
 
95 Contracts 
     95II Construction and Operation 
          95II(A) General Rules of Construction 
               95k168 k. Terms Implied as Part of 
Contract. Most Cited Cases
There can be no breach of duty of good faith under 
agreement that does not exist. 
 
[9] Mortgages 266 211 
 
266 Mortgages 
     266IV Rights and Liabilities of Parties 
          266k211 k. Dealings and Transactions 
Between Parties. Most Cited Cases
Mortgagee's failure to disclose to debtor that 
mortgagee's participant was refusing to agree to 
mortgagee's settlement with debtor did not constitute 
inequitable conduct;  memorandum outlining 
settlement proposal stated that settlement was 
contingent on approval of participant, and mortgagee 


itself had not consented to settlement terms. 
 
[10] Mortgages 266 211 
 
266 Mortgages 
     266IV Rights and Liabilities of Parties 
          266k211 k. Dealings and Transactions 
Between Parties. Most Cited Cases
Debtor's settlement negotiations with mortgagee did 
not constitute oral modification to original lending 
agreements, such that mortgagee would be estopped 
from denying validity of settlement;  pre-workout 
agreements explicitly provided that mortgagee made 
no assurances to debtor and would not be bound 
absent written agreement and made it clear that 
debtor could not rely on anything that was done or 
said during settlement negotiations. 
 
[11] Estoppel 156 78(6) 
 
156 Estoppel 
     156III Equitable Estoppel 
          156III(B) Grounds of Estoppel 
               156k78 Contracts 
                    156k78(6) k. Relying or Acting on 
Contract. Most Cited Cases
Under New York law, when party to written 
agreement induces other party's significant and 
substantial reliance on oral modification, party can be 
estopped from denying validity of that modification. 
 
 
*550 Helen Davis Chaitman, Ross & Hardies, 
Somerset, NJ, Joshua J. Angel, Angel & Frankel, 
New York City, for Appellant. 
Charlotte M. Fischman, Marc A. Goodman, Kramer, 
Levin, Naftalis, Nessen, Kamin & Frankel, New 
York City, for Respondent. 
Jeffrey C. Chancas, Borah, Goldstein, Altschuler & 
Schwartz, New York City, for Receiver. 
 


OPINION AND ORDER 
 
KOELTL, District Judge: 
On September 27, 1996, the United States 
Bankruptcy Court for the Southern District *551 of 
New York (Gallet, J.) ordered the lifting of the 
automatic stay imposed by section 362(a) of the 
Bankruptcy Code to allow Banque Nationale de Paris 
(“BNP”) to complete its foreclosure sale of property 
owned by 1567 Broadway Ownership Associates 
(“the debtor”).   This property, the premises located 
at 1567-69 Broadway in New York City (“the 
property”), is the sole asset of the debtor.   The debtor 
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has moved, pursuant to Rule 8005 of the Federal 
Rules of Bankruptcy Procedure, for a stay of the 
bankruptcy court's order pending its appeal of that 
order.   The bankruptcy court has previously denied 
the debtor's motion to stay its order. 
 
 


I. 
 
In March, 1989, BNP extended three consolidated 
loans to the debtor to finance the acquisition of the 
property and to develop it into a food court and other 
restaurants.  (Affidavit of Lowell R. Rabinowitz, 
Senior Vice President of BNP (“Rabinowitz Aff.”) at 
¶  3).   These loans were guaranteed by three of the 
debtor's general partners, National Restaurants 
Management, Inc., Elie Hirschfeld and Arthur H. 
Cohen (collectively “the guarantors”).  (Id.).  The 
debtor ultimately took in a fourth partner.  (Id. at ¶  
4). 
 
In March, 1993, BNP commenced a foreclosure 
action in New York Supreme Court which also 
sought deficiency judgments against the guarantors.  
(Id. at ¶  6).   On March 3, 1994, BNP obtained an 
order from the state court granting partial summary 
judgment, finding, among other things, that BNP had 
lent the debtor and the guarantors a total of 
approximately $26 million and that BNP was within 
its right in seeking foreclosure against the debtors 
and guarantors.  (Exhibit A to Rabinowitz Aff.).   
This grant of partial summary judgment was affirmed 
by the Appellate Division, First Department on April 
11, 1995.  (Exhibit B to Rabinowitz Aff.).   On 
October 17, 1994, BNP obtained a judgment of 
foreclosure in the amount of $40,687,552 plus 
interest accruing after April 1, 1994 at the rate of 
$19,674 per diem.  (Order and Judgment of 
Foreclosure and Sale, attached as exhibit C to 
Rabinowitz Aff.). 
 
After judgment was entered, the parties entered into 
settlement negotiations.   As a precursor to those 
negotiations, the parties signed pre-workout 
agreements which stated that the settlement 
discussions would not be binding if they did not 
result in a signed writing, that BNP made no 
representations or assurances in connection with the 
settlement discussions, and that settlement 
negotiations could be terminated at any time, without 
either cause or notice.  (Pre Work-Out Agreement, 
attached as Exhibit D to Rabinowitz Aff.). 
 
The debtor asserts that during its negotiations with 
BNP it was led to believe that an agreement had been 


reached between the parties.   The debtor argues that 
this settlement provided for the release of the debtor 
and the guarantors from their obligations to BNP.   In 
return, the debtor and guarantors would agree to 
transfer the property to BNP, pay a sum of money to 
BNP, and agree to cooperate in litigation against one 
of the property's tenants for failure to pay rent. 
 
BNP agrees that such negotiations were ongoing, but 
asserts that there were numerous significant 
disagreements between the parties over the terms of 
the settlement.  (Rabinowitz Aff. at ¶  13).   Thus, 
BNP contends that there was never an agreement 
between the parties on the essential terms of a deal 
and there was never any intent to be bound to any 
settlement proposal.   BNP further asserts that no 
agreement was ever executed, finalized or fully 
documented by BNP, or approved by its senior 
management in Paris.  (Id.).  That there was no 
signed writing or final written agreement is not 
contested by the debtor.   BNP states that after 
considering the settlement proposals it decided not to 
consent to a settlement, because it could not get the 
approval of Banco Espirito, its participant.  (Id. at ¶  
14). 
 
An involuntary petition on the debtor's behalf was 
filed on April 17, 1996, several days after BNP 
indicated it did not wish to continue settlement 
discussions and one day before BNP sought to 
conduct a foreclosure sale on the property.  
(Rabinowitz Aff. at ¶  15).   On May 30, 1996, the 
debtor filed an adversary proceeding against BNP, 
asserting that BNP's claims should be equitably 
subordinated*552  and seeking monetary damages 
against BNP.  (Id. at ¶  16).   The debtor's claims are 
based on BNP's alleged inequitable conduct during 
the settlement negotiations.  (Id.). 
 
On September 27, 1996, the bankruptcy court, after 
conducting a twelve day trial, granted BNP's motion 
to lift the automatic stay imposed by section 362(a) 
of the Bankruptcy Code and to allow BNP to 
complete its foreclosure sale of property owned by 
the debtor.  (Transcript of September 27, 1996 
hearing before the Honorable Jeffrey H. Gallet, 
United States Bankruptcy Judge (“Tr.”) at 1441).   In 
granting the motion to lift the automatic stay, the 
bankruptcy court stated that “no finding that I make 
in this case is res judicata or meant to be [binding] on 
the adversary proceeding.”  (Id. at 1412).   The 
bankruptcy court also noted that the motion was 
being tried without discovery and in a summary 
fashion.  (Id.). 
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The bankruptcy court first decided whether the 
parties had entered into a binding settlement 
agreement.  (Id. at 1419).   The bankruptcy court 
found that “[t]he correspondence in this case doesn't 
support the theory that the deal was done.”  (Id. at 
1430).   Specifically, the bankruptcy court pointed to 
an August 8, 1995 memorandum prepared by BNP's 
attorney.   That memorandum explicitly provided that 
the settlement agreement is “subject to the approval 
of” both BNP's management and its participant bank, 
Banco Espirito.  (Id.;  August 8, 1995 memorandum, 
attached as Exhibit 15 to Affidavit of Robert A. 
Abrams (“Abrams Aff.”).   The bankruptcy court 
found that this memorandum, and the other 
correspondence in the case, showed that the parties 
did not intend to be bound by the draft settlement 
proposals.  (Tr. at 1430). 
 
The bankruptcy court also rejected the argument that 
BNP had violated any duty of disclosure to the debtor 
or had misled the debtor.  (Tr. at 1432).   The 
bankruptcy court found that BNP did in fact hope to 
reach a settlement, and was prepared to compel 
Banco Espirito to go along.  (Id.)  The bankruptcy 
court found no evidence that BNP continued to 
negotiate after it had decided not to settle with the 
debtor.  (Id.). 
 
The bankruptcy court then determined the value of 
the property.   The bankruptcy court considered the 
reports of both parties' appraisers.  (Id. at 1435).   The 
bankruptcy court concluded that the property was 
worth between $20-30 million.  (Id. at 1437).   The 
bankruptcy court also found that the debtor and 
guarantors currently owed BNP in excess of $50 
million.  (Id. at 1440 (stating that the debtor and 
guarantors owed BNP “somewhere in the middle of 
$50 million now”)). 
 
The bankruptcy court then examined whether the 
debtor could reorganize.   (Id. at 1439).   The 
bankruptcy court found that the debtor could only 
reorganize if it won its adversary proceeding and was 
able to equitably subordinate or reduce BNP's claims.  
(Id.).  The bankruptcy court explicitly stated that it 
was not finding that the adversary proceeding was 
meritless.   (Id. at 1440).   The bankruptcy court did 
state however, that it did not believe that the debtor's 
debt would be sufficiently subordinated or reduced.   
(Id. at 1440-41).   The bankruptcy court found that 
the liability of the debtor, even should some of the 
debtor's debt be subordinated or reduced, would 
exceed the debtor's equity in the property.  (Id.). 
 
Based on these findings, the bankruptcy court lifted 


the automatic stay.   The debtor then petitioned the 
bankruptcy court for a stay of the lifting of the 
automatic stay pending appeal.  (Id.).  The 
bankruptcy court refused to grant the stay, but gave 
the debtor the opportunity to go directly to the district 
court to seek a stay.  (Id. at 1441-42).   The debtor 
then filed this appeal and sought a stay of the 
bankruptcy court's order lifting the stay pending a 
hearing of the appeal. 
 
 


II. 
 
 [1] [2] [3] Rule 8005 of the Federal Rules of 
Bankruptcy Procedure provides that a motion for a 
stay of a Bankruptcy Court order may be made to the 
District Court pending appeal of the order.   See 
Fed.R.Bankr.P. 8005.   To obtain a stay, the debtor 
must show (1) a strong likelihood of success on the 
merits of the appeal;  (2) that the movant will suffer 
irreparable injury if the stay is denied;  (3) that no 
substantial harm will be suffered *553 by the creditor 
if the stay is granted;  and (4) that the stay is in the 
public's interest.   See In re Crosswinds Assocs., 1996 
WL 350695 at *1 (S.D.N.Y. June 25, 1996);  In re 
Advanced Mining Systems, Inc., 173 B.R. 467, 468 
(S.D.N.Y.1994).   Failure to satisfy any one of these 
criteria is fatal to the debtor's motion.   See 
Crosswinds, 1996 WL 350695 *1;  Advanced Mining, 
173 B.R. at 468.   Therefore, when a debtor facing 
imminent foreclosure of real property seeks to stay 
the foreclosure sale pending appeal of an order lifting 
the automatic stay, courts have refused to stay that 
order when the debtor could not demonstrate a strong 
likelihood of success of appeal.   See Crosswinds, 
1996 WL 350695 *1;  Green Point Bank v. Treston, 
188 B.R. 9, 12 (S.D.N.Y.1995). 
 
To satisfy the first requirement, a strong likelihood of 
success on the merits of the appeal, the debtor must 
show that the bankruptcy court incorrectly lifted the 
automatic stay.   The bankruptcy court's findings of 
fact are reviewed by this Court under a “clearly 
erroneous” standard, while the bankruptcy court's 
conclusions of law are reviewed de novo.   See In re 
Ionosphere Clubs, Inc., 922 F.2d 984, 988-89 (2d 
Cir.1990), cert. denied, 502 U.S. 808, 112 S.Ct. 50, 
116 L.Ed.2d 28 (1991);  see also Crosswinds, 1996 
WL 350695 *1;  Green Point, 188 B.R. at 11. 
 
A bankruptcy court, in determining whether to lift the 
automatic stay, must consider whether the 
requirements of Section 362(d) of the Bankruptcy 
Code have been met.   The stay can be lifted if “the 
debtor does not have an equity in such property” and 
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“such property is not necessary to an effective 
reorganization.”  11 U.S.C. §  362(d)(2). FN1  The 
party seeking to lift the stay “has the burden of proof 
on the issue of the debtor's equity in the property.”  
11 U.S.C. §  362(g)(1);  see also In re 160 Bleecker 
Street Assocs., 156 B.R. 405, 410 (S.D.N.Y.1993).   
However, the debtor has “the burden of proof on all 
other issues.”  11 U.S.C. §  362(g)(2);  see also 
United Savings Assoc. of Texas v. Timbers of Inwood 
Forest Assocs., Ltd., 484 U.S. 365, 376-77, 108 S.Ct. 
626, 632-33, 98 L.Ed.2d 740 (1988). 
 
 


FN1. Alternatively, the stay can be 
terminated “for cause, including the lack of 
adequate protection of an interest in property 
of such party in interest.”  11 U.S.C. §  
362(d)(1).   The debtor argues that the 
bankruptcy court erred in determining that 
the creditor lacked adequate protection.   
Although the bankruptcy court did state 
there was “no adequate protection,” this 
conclusion was stated in the context of 
considering whether the debtor had equity in 
the property.   In any event, the bankruptcy 
judge clearly granted a stay based on the 
debtor's lack of equity in the property, and 
the inability of the debtor to reorganize.   As 
will be discussed below, this ruling was 
clearly correct.   This absence of equity and 
inability to reorganize provides an 
independent ground, under Section 362(d) of 
the Bankruptcy Code, to lift the automatic 
stay.   Thus, whether BNP is adequately 
protected, or whether the bankruptcy court 
lifted the stay based also on this ground is 
irrelevant to the debtor's likelihood of 
success on the merits. 


 
In this case, in considering whether the debtor had an 
equity interest in the property, the bankruptcy court 
first determined the value of the property.   After 
weighing the evidence provided by both sides and the 
report of each parties' appraiser, the bankruptcy court 
determined that the property was worth between $20-
$30 million.   This figure fell between the estimates 
given by the two sides.   The debtor has not argued 
that this factual finding was clearly erroneous. 
 
The bankruptcy court also found that the debtor's 
liability to BNP was in excess of $50 million.   The 
debtor has also not argued that this figure was clearly 
erroneous.   Given the appraisals submitted to the 
bankruptcy court and the value of the debt, the 
findings of the bankruptcy court were not clearly 


erroneous.   Thus, the sole asset of the debtor, 
although worth between $20-$30 million, is 
encumbered by debt such that the debtor is at least 
$20 million short of having any equity in the 
property. 
 
However, the debtor argues that it does in fact have 
equity in the property because BNP's claims against it 
should be reduced, based either on the doctrine of 
equitable subordination or because of the other 
claims the debtor raises against BNP.   The debtor 
asserts that based on these claims its obligations to 
BNP will be reduced below the value of the property.   
Therefore, according to the debtor, whether it has 
equity in the property cannot be determined without 
resolution of these adversarial claims. 
 
*554  [4] Whether the property is “necessary to an 
effective reorganization” also depends on the 
resolution of both the debtor's equitable 
subordination claims and the other grounds upon 
which the debtor seeks reduction of its debt to BNP.   
If a debtor cannot show that reorganization is 
possible, that debtor cannot show that the property is 
necessary for an effective reorganization.   See 
United Savings Assoc., 484 U.S. at 376-77, 108 S.Ct. 
at 633-34 (burden on the debtor to show there is a 
reasonable prospect of a successful reorganization);  
In re 160 Bleecker Street Assocs., 156 B.R. at 411 
(same).   At oral argument, BNP's counsel argued that 
the debtor owed so much money to BNP that 
reorganization was impossible.  (Transcript of 
October 24, 1996 hearing at 37). 
 
The debtor disputes that reorganization is impossible.   
At oral argument, counsel for the debtor argued that 
if BNP's claim were to be reduced by $10 million, 
through either equitable subordination or the 
imposition of damages against BNP, the property 
would be fully capable of paying the debt service.  
(Id. at 15).   The debtor argues that BNP, during the 
proceedings before the bankruptcy court, 
acknowledged that the debtor could effectively 
reorganize if the debtor was successful on its 
adversarial claims.  (Id. at 16).   The bankruptcy court 
also found that the debtor's ability to reorganize 
depended on succeeding on its claims against BNP.  
(Tr. at 1439).   An evaluation of the debtor's claims 
against BNP is therefore required to determine 
whether the debtor has shown that the property is 
necessary to its effective reorganization, the second 
prong of the test for lifting the automatic stay. 
 
The debtor argues that because its adversarial claims 
needed to be resolved before the bankruptcy court 
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could properly decide whether to lift the automatic 
stay, the bankruptcy court erred in lifting the stay 
without deciding the merits of these claims.   The 
bankruptcy court declined to find that the adversarial 
claims were meritless, but it did determine that those 
claims were insufficient to provide a basis for the 
debtor to possess any equity in the property or to 
reorganize.   Because it is these determinations made 
by the bankruptcy court about the debtor's adversarial 
claims that are the subject of the appeal, to determine 
the likelihood of the appeal's success we turn to the 
merits of the debtor's claims. 
 
 


III. 
 
 [5] “Equitable subordination, which is founded upon 
estoppel, is the doctrine invoked by the courts to 
deny equal treatment to creditors based on some 
inequitable or unconscionable conduct in which they 
have engaged, or a special position which they 
occupy vis-a-vis the bankrupt that justifies 
subordination of their claims.”  In re Credit 
Industrial Corp., 366 F.2d 402, 408-09 (2d 
Cir.1966);  see also In re 80 Nassau Assocs., 169 
B.R. 832, 837 (Bankr.S.D.N.Y.1994);  In re 
Teltronics Services, Inc., 29 B.R. 139, 167 
(Bankr.E.D.N.Y.1983). 
 
The debtor asserts that BNP's claims should be 
subordinated or reduced because of BNP's 
inequitable conduct during the two parties' settlement 
negotiations.   While the debtor states claims both for 
equitable subordination, and for the reduction of its 
liability to BNP based on the awarding of damages 
against BNP, both types of claims are based on the 
same alleged inequitable conduct.   Thus, the debtor's 
two types of claims will be considered together for 
the purpose of this motion. 
 
According to the debtor, BNP engaged in inequitable 
conduct by breaching its alleged settlement 
agreement with the debtor, not meeting its 
obligations of good faith and fair dealing, and 
violating its duty to disclose material facts to the 
debtor.   The debtor also argues that BNP's claim 
should be reduced because the debtor relied to its 
detriment on BNP's oral promises.   BNP denies that 
any binding agreement was ever reached which 
modified the obligations of the debtor and the 
guarantors, and denies that it acted inequitably. 
 
To prove that BNP breached its contractual 
obligation, the debtor must first prove that a legally 
enforceable agreement existed.   The bankruptcy 


court made factual findings on this issue and 
determined that no binding contract existed.   While 
these factual findings are reviewed only for clear 
error, the existence of a contract, given these factual 
*555 findings, is subject to de novo review.  Shann v. 
Dunk, 84 F.3d 73, 77 (2d Cir.1996);  Ronan Assocs. 
v. Local 94-94A-94B, International Union of 
Operating Engineers, AFL-CIO, 24 F.3d 447, 449 
(2d Cir.1994). 
 
 [6] “Ordinarily, preliminary manifestations of assent 
that require further negotiation and further contracts 
do not create binding obligations.”  Dunk, 84 F.3d at 
77;  see also Teachers Insurance and Annuity Assoc. 
of America v. Tribune Co., 670 F.Supp. 491, 497-99 
(S.D.N.Y.1987).  “Nonetheless, [courts] have 
recognized that in some rare instances, if a 
preliminary agreement clearly manifests such 
intention, it can create binding obligations.”  Dunk, 
84 F.3d at 77;  see also Tribune, 670 F.Supp. at 497-
99.   Preliminary agreements are enforceable in two 
contexts.   First, they are enforceable when the parties 
have agreed on all of the essential terms, and 
reducing the agreement to writing is a mere 
formality.   See Dunk, 84 F.3d at 77;  see also 
Tribune, 670 F.Supp. at 497-99.   Second, 
preliminary agreements can be binding when the 
parties have settled on certain important issues and 
agree to bind themselves to negotiate in good faith 
and work out the remaining terms.   See Dunk, 84 
F.3d at 77;  see also Tribune, 670 F.Supp. at 497-99. 
 
The debtor argues that its preliminary contract 
negotiations with BNP, even though they were not 
reduced to a signed written preliminary agreement, 
formed a binding contract.   However, the bankruptcy 
court explicitly found that the parties had not agreed 
on all of the essential terms of the contract.   The 
bankruptcy court found that “[t]he correspondence in 
this case doesn't support the theory that the deal was 
done.”  (Tr. at 1430).   Specifically, the court pointed 
to an August 8, 1995 memorandum prepared by 
BNP's attorney.   That memorandum, on which the 
debtor relies for the existence of a binding agreement, 
explicitly states that the settlement agreement is still 
subject to the approval of BNP and Banco Espirito.  
(Id.;  August 8, 1995 memorandum attached as 
Exhibit 15 to Abrams Aff.). 
 
The court's ruling on this issue was clearly correct.   
The correspondence cited by the bankruptcy court 
shows that the agreement was still conditional on the 
approval of BNP officials.   Thus, it cannot be 
considered a binding agreement subject only to 
memoralization in writing.   Moreover, the pre-
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workout agreement specifically stated that the parties 
would not be considered bound absent a signed 
writing.   Such an agreement demonstrates that the 
parties did not intend to be bound by the settlement 
negotiations.   See R.G. Group, Inc. v. Horn & 
Hardart Co., 751 F.2d 69, 75 (2d Cir.1984);  
Reprosystem, B.V. v. SCM Corp., 727 F.2d 257, 262 
(2d Cir.), cert. denied, 469 U.S. 828, 105 S.Ct. 110, 
83 L.Ed.2d 54 (1984). 
 
Furthermore, the parties in this case, represented by 
numerous lawyers, continued to negotiate for months 
after the August 8, 1995 memorandum, and prepared 
drafts that actually varied the terms of the August 
1995 outline.  (See Comparison of August, 1995 
Outline with Drafts of Settlement Agreement, 
attached as Exhibit F to Rabinowitz Aff.).   Such 
continued negotiations would argue strongly against 
the existence of a binding contract in August 1995.   
See Dunk, 84 F.3d at 77;  see also Tribune, 670 
F.Supp. at 497-99.   Thus, the debtor has not 
demonstrated the likelihood that a preliminary 
agreement existed that needed only to be formalized 
in writing, and the debtor has not shown a strong 
likelihood that a breach of contract action can be 
maintained against BNP. 
 
 [7] [8] Similarly, the debtor has not demonstrated 
that BNP breached an implied duty of good faith or 
fair dealing.   There can be no breach of a duty of 
good faith under an agreement that does not exist.   
See Fasolino Foods Co., Inc. v. Banca Nazionale del 
Lavoro, 961 F.2d 1052, 1056 (2d Cir.1992);  Village 
on Canon v. Bankers Trust Co., 920 F.Supp. 520, 534 
(S.D.N.Y.1996).   An obligation of good faith and 
fair dealing can also arise when the parties intend to 
bind themselves to negotiate in good faith to work 
out the remaining terms of an agreement.   See Dunk, 
84 F.3d at 77;  see also Tribune, 670 F.Supp. at 497-
99.   In this case, however, the pre-workout 
agreement stated that BNP made no representations 
or assurances in connection with the settlement 
discussions.   The pre-workout agreement also 
provided *556 that settlement negotiations could be 
terminated at any time, without either cause or notice.   
The parties agreed not to be bound at all by the 
settlement negotiations or to rely upon them.   The 
debtor has failed to demonstrate any agreement to 
negotiate in good faith.   Indeed, the parties expressly 
disclaimed that they had any binding agreement. 
 
 [9] The debtor also claims the BNP engaged in 
inequitable conduct by failing to inform the debtor 
that Banco Espirito was refusing to agree to the 
settlement.   In the absence of a fiduciary duty, a duty 


to disclose arises only if “(1) one party makes a 
partial or ambiguous statement that requires 
additional disclosure to avoid misleading the other 
party ... or (2) one party possesses superior 
knowledge, not readily available to the other, and 
knows that the other is acting on the basis of 
mistaken knowledge.”  Remington Rand Corp. v. 
Amsterdam-Rotterdam Bank, N.V., 68 F.3d 1478, 
1483 (2d Cir.1995);  see also Aaron Ferer & Sons 
Ltd. v. Chase Manhattan Bank, 731 F.2d 112, 123 
(2d Cir.1984). 
 
BNP did not have any duty to disclose its 
disagreement with its participant, Banco Espirito.   
The August 8, 1995 memorandum, which outlined 
the settlement proposal that existed at that time, 
explicitly stated that the settlement was contingent on 
the approval of BNP's senior management and Banco 
Espirito, the participant.  (August 8, 1995 
memorandum attached at Exhibit E to Rabinowitz 
Aff.).   Thus, the debtor knew that the settlement 
required Banco Espirito's approval. 
 
Given these facts, the debtor cannot credibly claim 
that the mere willingness of BNP to negotiate caused 
the debtor to believe that Banco Espirito had already 
consented to the settlement.   BNP itself had clearly 
not yet consented to the deal.   Because BNP did not 
mislead the debtor about the need for Banco 
Espirito's approval, and because the debtor could not 
have been acting under mistaken information, BNP 
had no duty to disclose its disagreement with Banco 
Espirito.   Moreover, the pre-workout agreements 
plainly put the debtor on notice that it could not rely 
on the settlement negotiations for any rights.   The 
debtor cannot now pick out a piece of those 
negotiations, the role of Banco Espirito, and claim 
that it relied on the failure to disclose that fact. 
 
 [10] [11] Finally, the debtor argues that its 
settlement negotiations with BNP constituted an oral 
modification to the original lending agreements.   
Under New York law, when a party to a written 
agreement induces the other party's significant and 
substantial reliance upon an oral modification, that 
party can be estopped from denying the validity of 
that modification.   See Rose v. Spa Realty Assocs., 
42 N.Y.2d 338, 344, 397 N.Y.S.2d 922, 927, 366 
N.E.2d 1279, 1284 (1977);  see also Towers Charter 
& Marine Corp. v. Cadillac Ins. Co., 894 F.2d 516, 
521 (2d Cir.1990);  Village on Canon v. Bankers 
Trust Co., 920 F.Supp. at 527 (S.D.N.Y.1996). 
 
In this case, however, the debtor has not 
demonstrated that the parties in this case did in fact 
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 agree to a binding oral modification.   Moreover, 
BNP cannot be said to have induced reliance by the 
debtor.   In fact, the pre-workout agreements, which 
explicitly provided that BNP made no assurances to 
the debtor and would not be bound absent a written 
agreement, made it clear that the debtor could not 
rely on anything that was done or said during the 
settlement negotiations.   Thus, the debtor has failed 
to show a likelihood of success on its claim for 
equitable estoppel, and has no basis to claim that 
BNP's claims should be reduced. 


END OF DOCUMENT 


 
 


IV. 
 
The debtor has failed to show that BNP breached a 
contractual obligation to the debtor, failed to meet its 
obligations of good faith and fair dealing, violated its 
duty to disclose material facts to the debtor, or 
induced the debtor to rely on an oral modification.   
The debtor therefore has not demonstrated a 
likelihood of success in demonstrating inequitable 
conduct or the breach of any agreements with the 
debtor or the guarantors.   In the absence of such 
conduct, neither the debtor's equitable subordination 
claims nor the other bases on which it seeks to reduce 
BNP's claims have any likely merit.   Without 
success on these claims, the debtor would have no 
equity in the property and the property*557  is not 
necessary to an effective reorganization.   Therefore, 
the bankruptcy court was correct in lifting the 
automatic stay. 
 
Thus, the debtor has not shown a likelihood of 
success on the merits of its appeal of the bankruptcy 
court's decision to lift the stay.  “The test for granting 
a stay under Federal Rule of Bankruptcy Procedure 
8005 is conjunctive;  each of its four requirements 
must be satisfied.”  Crosswinds, 1996 WL 350695 
*2;  Advanced Mining, 173 B.R. at 468;  see also In 
re Friedberg, 1991 WL 259038 at *2 (S.D.N.Y. Nov. 
25, 1991).   The debtor's failure to demonstrate a 
likelihood of success of the merits, by itself, 
establishes that the bankruptcy court's order should 
not be stayed.   Thus, it is unnecessary to consider 
whether the debtor has met the other three 
requirements for obtaining a stay.   See Crosswinds, 
1996 WL 350695 at *2.   The motion for a stay is 
denied. 
 
SO ORDERED. 
 
S.D.N.Y.,1996. 
In re 1567 Broadway Ownership Associates 
202 B.R. 549 
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United States District Court, S.D. New York. 
In re PINE LAKE VILLAGE APARTMENT CO., 


Debtor. 
Thomas J. HARTIGAN, as Trustee of The Twenty 


Seven Trust under that certainTrust Agreement dated 
as of May 1, 1980, Plaintiff-Appellee, 


v. 
PINE LAKE VILLAGE APARTMENT CO., 


Defendant-Appellant. 
No. 82 Civ. 3008 (GLG). 


 
June 10, 1982. 


 
Debtor moved to modify an order of the bankruptcy 
court allowing a stay pending appeal of an order of 
that court.  The District Court, Goettel, J., held that 
debtor was not entitled to stay pending appeal of 
bankruptcy court order annulling automatic stay 
against lien enforcement without posting of any bond 
where granting of stay could result in substantial 
harm to trustee and it was questionable whether 
debtor had truly shown that it would suffer 
irreparable injury. 
 
Motion denied. 
 


West Headnotes 
 
[1] Bankruptcy 51 2430.10(3) 
 
51 Bankruptcy 
     51IV Effect of Bankruptcy Relief;  Injunction and 
Stay 
          51IV(C) Relief from Stay 
               51k2430 Adequate Protection 
                    51k2430.10 Claims and Interests 
Protected 
                         51k2430.10(3) k. Time Element;  
Rights as of Filing Date. Most Cited Cases
 (Formerly 51k2430, 51k217.6(2), 
51k217(7)) 
Secured creditor has right to be protected against any 
decline in value that collateral could suffer if 
automatic stay was in effect since, absent stay, 
creditor could foreclose, preventing any further loss 
in value of security.  Bankr.Code, 11 U.S.C.A. §  
362(d)(2). 
 
[2] Bankruptcy 51 3773 


 
51 Bankruptcy 
     51XIX Review 
          51XIX(B) Review of Bankruptcy Court 
               51k3773 k. Taking and Perfecting Appeal;  
Time;  Bond. Most Cited Cases
 (Formerly 51k444) 
Requiring debtor to post bond pending appeal of 
bankruptcy court order annulling automatic stay 
against lien enforcement in amount of $400,000 was 
reasonable where $400,000 represented only slightly 
more than six percent of value of collateral.  Rules 
Bankr.Proc. Rule 805, 11 U.S.C.A.;  Bankr.Code, 11 
U.S.C.A. §  362(d)(2). 
 
[3] Federal Courts 170B 684.1 
 
170B Federal Courts 
     170BVIII Courts of Appeals 
          170BVIII(F) Effect of Transfer and 
Supersedeas or Stay 
               170Bk684 Supersedeas or Stay of 
Proceedings 
                    170Bk684.1 k. In General. Most Cited 
Cases
 (Formerly 170Bk684) 
Stay pending appeal involves extraordinary relief and 
discretion of court. 
 
[4] Bankruptcy 51 3776.5(2) 
 
51 Bankruptcy 
     51XIX Review 
          51XIX(B) Review of Bankruptcy Court 
               51k3776 Effect of Transfer 
                    51k3776.5 Supersedeas or Stay 
                         51k3776.5(2) k. Right;  Grant or 
Denial;  Discretion. Most Cited Cases
 (Formerly 51k3776, 51k444.2) 
Debtor was not entitled to stay pending appeal of 
bankruptcy court order annulling automatic stay 
against lien enforcement without posting of any bond 
where granting of stay could result in substantial 
harm to trustee and it was questionable whether 
debtor had truly shown that it would suffer 
irreparable injury.  Rules Bankr.Proc. Rule 805, 11 
U.S.C.A;  Bankr.Code, 11 U.S.C.A. §  362(d)(2). 
 
[5] Bankruptcy 51 3773 
 
51 Bankruptcy 
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     51XIX Review 
          51XIX(B) Review of Bankruptcy Court 
               51k3773 k. Taking and Perfecting Appeal;  
Time;  Bond. Most Cited Cases
 (Formerly 51k444) 
Bankruptcy judge's decision concerning need for and 
appropriate amount of bond pending appeal is 
entitled to considerable weight.  Rules Bankr.Proc. 
Rule 805, 11 U.S.C.A. 
 
 
*396 Zalkin, Rodin & Goodman by Andrew D. 
Gottfried, New York City, for defendant-appellant. 
Burns & Fox by John M. Burns, III, New York City, 
for plaintiff-appellee. 
 


MEMORANDUM DECISION  
 
GOETTEL, District Judge. 
The debtor moves, pursuant to Bankruptcy Rule 805, 
to modify an order of the Bankruptcy Court which 
allowed a stay pending appeal of that court's order 
annulling the automatic stay against lien enforcement 
providing that a supersedeas bond in the amount of 
$400,000 be filed.  The debtor seeks to obtain a stay 
pending appeal without the posting of any bond. 
 
The debtor is a limited partnership tax shelter whose 
sole asset is an apartment complex in Lindenwold, 
New Jersey, which is encumbered by a consolidated 
first mortgage securing present indebtedness of 
approximately $14 million.  This indebtedness 
resulted from a series of building loans aggregating 
$10,400,000 made by Chase Manhattan Mortgage 
and Realty Trust between October 1971 and June 
1974, which funds were used for the construction of 
the apartment complex.  The realty trust restructured 
the unpaid obligations pursuant to a Consolidation 
and Modification Agreement dated May 12, 1975, 
which provided, among other things, that all rental 
income from the apartment complex would be 
applied solely to operating expenses and the payment 
of the then outstanding principal sum of $10,400,000 
(plus accruing interest) out of net cash flow until 
March 1, 1982, when all unpaid principal and 
accrued interest would be due and payable. 
 
Later (as part of a plan of arrangement under Chapter 
XI), the realty trust assigned to the trustee/plaintiff-
appellee Hartigan all of its interest in the property.  
Thereafter, Hartigan sought a foreclosure of the 
property and other relief in the Superior Court of the 
State of New Jersey.  The debtor then filed its 
petition in Chapter XI in the Bankruptcy Court for 
this district, which had the effect of staying all further 


proceedings in the state court.  Hartigan then 
commenced proceedings seeking relief from the 
automatic stay against lien enforcement.  The matter 
was tried on April 14, 1982 before Bankruptcy Judge 
Schwartzberg, who rendered a thirty-two page 
decision, 19 B.R. 819, that recited the facts giving 
rise to the proceedings in great detail and considered 
the legal issues at length.  His decision granted 
Hartigan relief from the automatic stay.  The debtor 
moved for reargument or, in the alternative, for a stay 
of the Bankruptcy Court order pending appeal. [FN1]  
The bankruptcy judge, in a seven-page decision, 
denied the motion for reargument, but granted the 
stay pending appeal on condition that the debtor file a 
$400,000 bond on or before May 10, 1982. 
 
 


FN1. One of the grounds for the motion for 
reargument was the fact that the debtor had 
submitted two alternate plans, one of which 
had not been considered by the Bankruptcy 
Court. 


 
The bond was not filed.  The stay expired on May 10, 
1982.  On the following day, by order to show cause, 
the debtor brought on the instant motion.  As a result 
of the failure to post the bond, the trustee has been 
taking various steps towards foreclosing the property 
in the New Jersey courts.  However, an actual 
foreclosure sale is far from imminent. [FN2]
 
 


FN2. In opposition to the New Jersey 
proceedings, the debtor submitted ex parte 
an order enjoining the trustee from 
proceeding in the New Jersey courts.  The 
Court has not signed this order, which 
concerns matters either sub judice before the 
Bankruptcy Court or previously determined 
by it. 


 
Since the facts were set forth in such detail in the 
Bankruptcy Court opinion, they will not be repeated 
herein.  Essentially, the situation is that the mortgage 
debt on the property, plus accrued interest, amounts 
to more than twice the value of *397 the property.  
The debtor desires to keep this losing enterprise 
going, apparently because of tax consequences to its 
tax shelter program.  Both of the plans proposed by 
the debtor call for the equity security holders to 
contribute $700,000 of new capital and to guaranty 
the sufficiency of the cash flow for three years.  One-
half of the new funds would be paid to the mortgagee 
and the remainder of its interest would be paid out 
over a period of thirty years.  The mortgagee's 
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unsecured interest (in excess of $7 million) is 
accounted for differently under the proposals, but, 
realistically speaking, would be totally lost.  Trade 
creditors would be paid in full.  If one class of 
impaired creditors accepts the plan and another 
rejects it (as the mortgagee will with respect to his 
secured and unsecured interests), the plan cannot be 
confirmed unless all of the conditions of section 
1129(a) are met and, more important, the plan is “fair 
and equitable” under the standard set forth in section 
1129(b). [FN3]
 
 


FN3. By offering to pay the trade creditors 
in full, the debtor has made a technical error 
because if paid in full, they would not 
constitute an “impaired” class and their 
approval of the plan of arrangement would 
be meaningless.  This technical error, 
however, could be easily corrected and is 
not a critical point in considering the 
position of the parties. 


 
As the bankruptcy judge noted, the debtor's proposal 
cannot have any validity unless there is a likelihood 
of reorganization.  The trade creditors are actually an 
artificial class whose claims would have been paid in 
due course but for the Chapter XI filing.  Even if the 
trade creditors are viewed as an approving impaired 
class, the plan, in the opinion of the bankruptcy 
judge, was so basically unfair as to have no chance of 
approval.  The debtor's maximum possible income 
after expenses appears inadequate to pay the 
proposed amortization amount of the new mortgage.  
Moreover, the equity interests (general and limited 
partners of a partnership having no other asset but the 
apartment house) would retain their interests, while 
the mortgagee's secured claim would receive 
something less than its value prior to the plan and its 
unsecured claims would, practically speaking, be 
eliminated. 
 
In the opinion of the Bankruptcy Court, the plan did 
not satisfy the fair and equitable test and the debtor's 
lack of equity in the estate and its unobtainable 
objective under Chapter XI constituted sufficient 
cause for granting the mortgagee's requested relief.  
Moreover, the debtor did not meet the requirements 
of 11 U.S.C. s 362(d)(2) because it does not have an 
equity interest in its only asset.  The bankruptcy 
judge also found, based on his previous rulings, that 
the proposed payment in full to one group of 
unsecured claimants (the trade creditors), while 
affording the mortgagee's unsecured deficiency claim 
virtually no recognition, clearly discriminated 


unfairly in a manner forbidden by 11 U.S.C. 
1129(b)(1). 
 
For purposes of this opinion, we will assume that a 
respectable appellate question has been raised 
concerning whether the trade creditors constitute a 
separate class for purposes of approving the plan. 
[FN4]  Regardless of that, it appears extremely 
unlikely that the plan proposed can ultimately be 
declared to be fair and equitable under the 
circumstances described.  We need not pass upon that 
issue at this time, however, since the only issue 
presently before the Court is the propriety of 
requiring security for a stay pending appeal. 
 
 


FN4. We do note, however, that the trade 
creditors have been maneuvered into a 
separate class by the debtor solely for 
purposes of being able to make this 
argument. 


 
 [1] Unquestionably, a secured creditor has the right 
to be protected against any decline in value that the 
collateral could suffer if an automatic stay was in 
effect since, absent the stay, the creditor would 
foreclose, preventing any further loss in the value of 
the security.  This is true even when it is a matter of 
losing the use of money that is tied up in real estate 
where the creditor could reinvest the proceeds at a 
greater return under current interest rates.  In re 
Monroe Park, 17 B.R. 934 (D.Del.1982). 
 
*398 The debtor argues that the net rent proceeds will 
equal any lost interest and that the trustee is not 
entitled to the net rent and interest as well.  The 
problem with this argument is that the Bankruptcy 
Court had earlier determined, interpreting the 
mortgage documents and the applicable New Jersey 
law, that the rent proceeds had been validly assigned 
to the mortgagee as additional collateral.  Indeed, in 
the New Jersey proceedings after March 10, 1982, 
the trustee has asserted his right to these proceeds 
directly. 
 
 [2] The $400,000 required as security amounts to 
only a one-half year's interest on the minimum 
secured value of the mortgaged property at New 
Jersey's statutory interest rate upon foreclosed 
judgments (12% per annum).  Clearly, the requiring 
of a bond representing only slightly more than six 
percent of the value of the collateral is not 
unreasonable.  If the debtor can fund $700,000 in 
new money to float its tax shelter incentive 
reorganization plan, it can also raise a bond in the 
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amount of $400,000. 
 
 [3] [4] A stay involves extraordinary relief and the 
discretion of the court.  Resident Advisory Board v. 
Rizzo, 429 F.Supp. 222, 224 (D.Pa.1977).  This 
circuit has formulated the elements required for a 
stay pending appeal in various fashions.  Compare 
Eastern Airlines v. Civil Aeronautics Board, 261 F.2d 
830 (2d Cir. 1958) with Washington Metropolitan 
Area v. Holiday Tours, 559 F.2d 841, 844 
(D.C.Cir.1977) (relying on Charlie's Girls, Inc. v. 
Revlon, 483 F.2d 953, 954 (2d Cir. 1973); Hamilton 
Watch Co. v. Benrus Watch Co., 206 F.2d 738, 740 
(2d Cir. 1953)).  It is apparent, however, that taking 
even the easier standard, the granting of a stay could 
result in substantial harm to the trustee and it is 
questionable whether the debtor has truely shown 
that, without a stay, it will suffer irreparable injury. 
 
 [5] Requiring a supersedeas bond is supported by the 
bankruptcy rules and by traditional equity practice in 
federal courts.  See Graysonia-Nashville Lumber Co. 
v. Goldman, 260 F. 600, 605-06 (8th Cir. 1919); 
American Trust Co. v. Speers Sand & Clay Works, 
Inc., 60 F.2d 994 (D.Md.1932).  Moreover, the 
bankruptcy judge's decision concerning the need for 
and appropriate amount of the bond is entitled to 
considerable weight.  In re Wymer, 5 B.R. 802 
(Bkrtcy.App. 9th Cir. 1980).  Consequently, 
considering all of the circumstances recited above, 
the debtor's motion must be denied. 
 
SO ORDERED. 
 
D.C.N.Y., 1982. 
In re Pine Lake Village Apartment Co. 
21 B.R. 395 
 
END OF DOCUMENT 
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v. 
UNITED PRESS INTERNATIONAL, INC., 
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Wire service brought action after supplier of foreign 
news photographs ceased service.   The United States 
District Court for the Southern District of New York, 
Peter K. Leisure, J., denied wire service's motion for 
preliminary injunction to prevent termination of 
photograph supply.   Wire service appealed.   The 
Court of Appeals, Cardamone, Circuit Judge, held 
that wire service would suffer immediate, irreparable 
harm if supply of foreign photographs was 
discontinued, and, thus, wire service was entitled to 
preliminary injunction prohibiting supplier from 
terminating service until trial could be held. 
 
Reversed and remanded. 
 


West Headnotes 
 
[1] Injunction 212 138.6 
 
212 Injunction 
     212IV Preliminary and Interlocutory Injunctions 
          212IV(A) Grounds and Proceedings to Procure 
               212IV(A)2 Grounds and Objections 
                    212k138.6 k. Nature and Extent of 
Injury;  Irreparable Injury. Most Cited Cases
 
 Injunction 212 138.9 
 
212 Injunction 
     212IV Preliminary and Interlocutory Injunctions 
          212IV(A) Grounds and Proceedings to Procure 
               212IV(A)2 Grounds and Objections 
                    212k138.9 k. Adequacy of Remedy at 
Law. Most Cited Cases
Party seeking preliminary injunction must show 
injury is likely before other requirements for issuance 
of injunction will be considered;  irreparable harm 
must be shown to be imminent, not remote or 


speculative, and alleged injury must be one incapable 
of being fully remedied by monetary damages. 
 
[2] Federal Courts 170B 815 
 
170B Federal Courts 
     170BVIII Courts of Appeals 
          170BVIII(K) Scope, Standards, and Extent 
               170BVIII(K)4 Discretion of Lower Court 
                    170Bk814 Injunction 
                         170Bk815 k. Preliminary Injunction;  
Temporary Restraining Order. Most Cited Cases
 
 Injunction 212 155 
 
212 Injunction 
     212IV Preliminary and Interlocutory Injunctions 
          212IV(A) Grounds and Proceedings to Procure 
               212IV(A)4 Proceedings 
                    212k154 Conditions on Refusing 
                         212k155 k. Giving Security. Most 
Cited Cases
Whether preliminary injunction should issue or not 
rests in discretion of district court which, absent 
abuse, will not be disturbed on appeal. 
 
[3] Federal Courts 170B 812 
 
170B Federal Courts 
     170BVIII Courts of Appeals 
          170BVIII(K) Scope, Standards, and Extent 
               170BVIII(K)4 Discretion of Lower Court 
                    170Bk812 k. Abuse of Discretion. Most 
Cited Cases
Abuse of discretion exists when district court makes 
error of law or of fact. 
 
[4] Federal Courts 170B 812 
 
170B Federal Courts 
     170BVIII Courts of Appeals 
          170BVIII(K) Scope, Standards, and Extent 
               170BVIII(K)4 Discretion of Lower Court 
                    170Bk812 k. Abuse of Discretion. Most 
Cited Cases
Trial court exceeds its discretion if decision reached 
is not within range of its decision-making authority 
which reviewing court determines is acceptable for 
given set of facts. 
 
[5] Injunction 212 138.37 


©  2006 Thomson/West. No Claim to Orig. U.S. Govt. Works. 
 



http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DocName=0218552901&FindType=h

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DocName=0182306401&FindType=h

http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=212

http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=212IV

http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=212IV%28A%29

http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=212IV%28A%292

http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=212k138.6

http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=212k138.6

http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=212

http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=212IV

http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=212IV%28A%29

http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=212IV%28A%292

http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=212k138.9

http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=212k138.9

http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=170B

http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=170BVIII

http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=170BVIII%28K%29

http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=170BVIII%28K%294

http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=170Bk814

http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=170Bk815

http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=170Bk815

http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=212

http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=212IV

http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=212IV%28A%29

http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=212IV%28A%294

http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=212k154

http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=212k155

http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=212k155

http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=212k155

http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=170B

http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=170BVIII

http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=170BVIII%28K%29

http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=170BVIII%28K%294

http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=170Bk812

http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=170Bk812

http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=170Bk812

http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=170B

http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=170BVIII

http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=170BVIII%28K%29

http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=170BVIII%28K%294

http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=170Bk812

http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=170Bk812

http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=170Bk812





903 F.2d 904 Page 2
903 F.2d 904 
(Cite as: 903 F.2d 904) 
 
 
212 Injunction 
     212IV Preliminary and Interlocutory Injunctions 
          212IV(A) Grounds and Proceedings to Procure 
               212IV(A)3 Subjects of Relief 
                    212k138.36 Contracts 
                         212k138.37 k. In General. Most Cited 
Cases
 (Formerly 212k138.36) 
News and pictures are life's blood of wire service 
industry so that interrupting flow of pictures even 
briefly threatens wire service company's continued 
viability for purposes of determining whether 
preliminary injunction will issue to require British 
based wire service to continue to provide 
international news pictures to United States wire 
service company. 
 
[6] Newspapers 274 7 
 
274 Newspapers 
     274k7 k. News Associations and Agencies. Most 
Cited Cases
Irreparable injury to wire service, incalculable in 
dollars and cents, would occur if wire service were 
suddenly unable to supply subscribers with foreign 
news photographs, and, thus, issuance of preliminary 
injunction was necessary to maintain wire service's 
ability to distribute photographs until full trial 
concerning agreement between wire service and 
foreign supplier of photographs could be held. 
 
[7] Newspapers 274 7 
 
274 Newspapers 
     274k7 k. News Associations and Agencies. Most 
Cited Cases
Threat of irreparable harm to wire service if supply of 
foreign photographs was cut off outweighed any 
harm that supplier might suffer as result of 
preliminary injunction requiring continued supply, 
and, thus, preliminary injunction was warranted. 
 
 
*904 Mitchell A. Karlan, New York City (Randy M. 
Mastro, Roger C. Goodspeed, Gibson, Dunn & 
Crutcher, New York City, of counsel), for defendant-
appellant. 
Robert G. Sugarman, New York City (Evie C. 
Goldstein, Patrick DeAlmeida, Gerald Padian, Weil, 
Gotshal & Manges, New *905 York City, of 
counsel), for plaintiff-appellee. 
 
Before MESKILL, CARDAMONE and PIERCE, 


Circuit Judges. 
CARDAMONE, Circuit Judge: 
United Press International (UPI) is one of a handful 
of major wire services that sells foreign and domestic 
news and photographs to subscribing newspapers and 
magazines.   As a result of financial problems it sold 
to Reuters Limited (Reuters), another major wire 
service company, its foreign newspicture service.   
Reuters agreed in turn to furnish such newspictures to 
UPI for the latter to supply to its subscribers.   This 
litigation began when Reuters terminated this service 
to UPI.   UPI moved in the Southern District of New 
York (Leisure, J.) to obtain a preliminary injunction 
ordering Reuters to continue the foreign newspicture 
service pending final judgment of the underlying 
litigation over a contract that establishes the parties' 
rights to receive news photographs from each other.   
Upon denial of its motion for a preliminary 
injunction, UPI appeals. 
 
 


BACKGROUND  
 
UPI and Reuters are news gathering organizations 
that market and sell both written stories and 
newspictures to their subscribers, which are primarily 
newspapers and news magazines.   Because these 
companies and similar organizations gather and 
transmit their products electronically-often utilizing 
telephone lines-they have been dubbed “wire 
services.”   UPI, based in the United States, 
historically has been considered, along with the 
Associated Press (AP), one of the two major 
American wire services.   Other than the AP, UPI has 
had few competitors providing the U.S. print media 
with national and international news and 
photographs.   Recently Reuters, a British wire 
service, has given UPI increased competition. 
 
The relevant dealings between the parties began in 
1984.   Until then UPI had foreign bureaus gathering 
news and photographs of international events for 
distribution to its approximately 150 subscribers.   It 
experienced financial difficulties in the early 1980s 
that prompted it to sell its foreign newspicture service 
to Reuters, which at that time had no newspicture 
production capacity.   Although UPI sold its foreign 
newspicture service, it retained its foreign news 
reporting service and its domestic reporting and 
newspicture services.   A correlate contract was 
formed at the time of the sale of the foreign 
newspicture service.   Under it the parties agreed to 
supply each other with newspictures-Reuters 
providing UPI with foreign photographs, gathered 
through a world-wide network of staff and free lance 
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photographers, for UPI to sell to its U.S. subscribers, 
and UPI providing Reuters with United States 
photographs for Reuters to distribute outside the 
United States.   This exchange was documented in a 
Picture Service Agreement (Agreement) dated June 
25, 1984-effective January 1, 1985-and was to remain 
in force for ten years. 
 
The Agreement requires UPI and Reuters to provide 
each other with newspictures in “the same in volume 
and quality as supplied by UPI to its US and 
international newspicture subscribers” as of June 25, 
1984.   It also expressly permits Reuters to market 
and sell in the U.S. its full newspicture service-
including photographs not chosen by UPI-providing 
that it reimburse UPI for lost profits resulting from 
the termination of contracts by UPI's subscribers who 
elect to purchase “the full and unedited Reuters 
Service” in the United States.   Disagreements 
between the parties regarding such reimbursement 
were to be resolved through arbitration. 
 
Despite its ten-year term, the Agreement was 
terminable by either party in the event that 
default shall be made in the due observance or 
performance of any provision on the part of either 
party hereto to be observed or performed under any 
of the UPI/Reuters Agreements and such default shall 
continue for 10 days after notice to the defaulting 
party. 
 
In the face of such a continuing default,at any time 
thereafter during the continuance of such [default], 
the party not in *906 default may ... terminate this 
Agreement, [and] ... exercise any other rights at law 
or in equity, including the right to a decree of specific 
performance which remedy both parties hereby agree 
is an appropriate remedy. 
 
 
The parties had many disputes in the several years 
following Reuters' purchase of UPI's foreign 
newspicture service.   UPI's finances worsened, 
leading it to file for bankruptcy in 1985, from which 
it is emerging.   Its finances would appear now to be 
on a more solid financial footing.   Reuters' internal 
memoranda reflect its concern regarding UPI's 
financial stability and its concern that UPI might be 
unable to provide Reuters with continuing 
newspicture coverage in the United States.   Letters 
sent by both parties reveal that one party was often 
displeased with the other's coverage of specific news 
events, and UPI complained to Reuters that the 
latter's sales of its service in the U.S. had cost UPI 
subscribers for which it had not received 


reimbursement.   As a result of increased tensions 
arising from its suspicions about Reuters' inroads into 
the U.S. market, UPI negotiated in 1989 with Agence 
France Presse (France Presse), a French wire service 
and the only other organization capable and willing 
to provide UPI with foreign newspicture service.   
These negotiations led to France Presse committing 
itself to provide UPI with foreign newspictures for a 
three-month period in the event that Reuters stopped 
its service.   Although there is no indication that the 
French wire service company would be unwilling to 
extend its three-month commitment, so far it has 
refused to commit itself for any further period. 
 
In early 1989 the already strained relations between 
the parties deteriorated further.   UPI asked Reuters 
on January 17 for reimbursement for lost revenues 
allegedly caused by Reuters' sales of its foreign 
picture service to UPI subscribers.   Reuters 
responded in a letter dated January 30 that UPI had 
fallen short of its obligation to provide pictures of the 
same quality and volume as it had supplied as of June 
25, 1984.   This initial letter made no mention of 
terminating the Agreement, nor of the words 
“default” or “notice.”   But Reuters' subsequent 
March 22, 1989 letter referred to the written notice to 
UPI in its letter of January 30, 1989 that claimed UPI 
was in default of its obligations under Section 1.1 of 
the Agreement, and stated that UPI had not cured the 
defects. 
 
Throughout the remainder of 1989 each of the parties 
asserted that the other had violated the Agreement.   
At the same time they continued to provide each 
other with photographs.   In January 1990 UPI 
advised Reuters that without reimbursement for lost 
subscribers it would commence arbitration 
proceedings to recover its damages.   On February 
16, 1990 Reuters informed UPI that it was ceasing 
transmission of foreign news photographs and 
terminating the Agreement, basing its right to do so 
on the continuing default noted in its letters of 
January 30 and March 22, 1989. 
 
After Reuters stopped transmitting photographs for 
approximately ten hours on February 16 the parties 
agreed that Reuters would resume transmissions until 
March 2 to allow UPI to seek judicial relief.   On 
February 27 Judge Leisure entered a temporary 
restraining order (TRO) requiring Reuters to continue 
transmissions until a hearing could be held on UPI's 
request for a preliminary injunction.   After the 
hearing held on March 12 the district court denied 
UPI's motion, finding that it had failed to establish a 
likelihood of irreparable harm.   The district judge 
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observed that the threatened irreparable injury which 
UPI alleged consisted of an immediate loss of 
customers who would not accept a substitution of 
Reuters' photographs by France Presse and the 
possible loss of all of UPI's newspicture subscribers 
if-after the expiration of three months-UPI is unable 
to extend its arrangement with France Presse.   
Because the district court believed the first 
irreparable injury claim to be compensable in money 
damages and the second claim to be speculative, it 
concluded that UPI had failed to establish irreparable 
harm. 
 
UPI appealed and on March 15, 1990 moved in this 
Court for a stay and an *907 expedited appeal.   On 
March 20 UPI's motion was granted.   During oral 
argument of the expedited appeal the stay was 
extended pending this decision.   We now reverse. 
 
 


DISCUSSION  
 


I Requirements for Issuance of a Preliminary 
Injunction 


 
 
It is well established in this Circuit that a party 
seeking a preliminary injunction must show that it is 
likely to suffer possible irreparable injury if the 
injunction is not granted and “either (1) a likelihood 
of success on the merits of its case or (2) sufficiently 
serious questions going to the merits to make them a 
fair ground for litigation and a balance of hardships 
tipping decidedly in its favor.”  Coca-Cola Co. v. 
Tropicana Products, Inc., 690 F.2d 312, 314-15 (2d 
Cir.1982).   See also, Tucker Anthony Realty Corp. v. 
Schlesinger, 888 F.2d 969, 972 (2d Cir.1989);  Video 
Trip Corp. v. Lightning Video, Inc., 866 F.2d 50, 52 
(2d Cir.1989);  New York v. Nuclear Regulatory 
Comm'n, 550 F.2d 745, 755-56 (2d Cir.1977). 
 
 [1] Because a showing of probable irreparable harm 
is “ ‘the single most important prerequisite for the 
issuance of a preliminary injunction,’ ” Bell & 
Howell:  Mamiya Co. v. Masel Co. Corp., 719 F.2d 
42, 45 (2d Cir.1983) (quoting 11 C. Wright & A. 
Miller, Federal Practice & Procedure §  2948, at 431 
(1973)), the moving party must first demonstrate that 
such injury is likely before the other requirements for 
the issuance of an injunction will be considered.   
Irreparable harm must be shown by the moving party 
to be imminent, not remote or speculative, Tucker, 
888 F.2d at 975, and the alleged injury must be one 
incapable of being fully remedied by monetary 
damages.   Id.;  Loveridge v. Pendleton Woolen Mills, 


Inc., 788 F.2d 914, 917-18 (2d Cir.1986). 
 
 


II Appellate Review 
 
 [2] [3] [4] Whether a preliminary injunction should 
issue or not rests in the discretion of the district court 
which, absent an abuse of discretion, will not be 
disturbed on appeal.  Thornburgh v. American 
College of Obstetricians and Gynecologists, 476 U.S. 
747, 755, 106 S.Ct. 2169, 2175-76, 90 L.Ed.2d 779 
(1986);  Doran v. Salem Inn, Inc., 422 U.S. 922, 931-
32, 95 S.Ct. 2561, 2567-68, 45 L.Ed.2d 648 (1975);  
Stormy Clime Ltd. v. ProGroup, Inc., 809 F.2d 971, 
973-74 (2d Cir.1987).   An abuse of discretion exists 
when the district court has made an error of law or of 
fact.  Coca-Cola, 690 F.2d at 315, 317-18 (erroneous 
conclusion of fact);  see also United States v. 
Corrick, 298 U.S. 435, 438, 56 S.Ct. 829, 830-31, 80 
L.Ed. 1263 (1936) (error of law);  Parents' Ass'n of 
P.S. 16 v. Quinones, 803 F.2d 1235, 1239 (2d 
Cir.1986) (error of law).   But cf. Stormy Clime, 809 
F.2d at 974 (distinguishing abuse of discretion from 
error of law).   In analyzing what the term “abuse of 
discretion” means, we have observed that when 
“reviewing the action of a trial court, an appellate 
court is not limited to reversing only when the lower 
court's action exceeds any reasonable bounds and to 
rubber-stamping with the imprimatur of an 
affirmance when it does not.”  Coca-Cola, 690 F.2d 
at 315.   A trial court's discretion is exceeded “when 
the decision reached is not within the range of 
decision-making authority a reviewing court 
determines is acceptable for a given set of facts.”  
Stormy Clime, 809 F.2d at 974. 
 
Upon applying these standards, we believe that the 
district court abused its discretion when it denied 
UPI's motion for a preliminary injunction. 
 
 


III Irreparable Harm 
 
In denying UPI's motion, the trial court relied heavily 
on the commitment made by France Presse to supply 
UPI with foreign newspictures for three months.   
Judge Leisure found that while the French wire 
service had refused to agree to any longer 
commitment, it might agree to do so later and hence 
he concluded that UPI had shown no imminent 
irreparable injury. 
 
A key argument raised by UPI-one not discussed by 
the district court-is that terminating the delivery of a 
unique product to a distributor whose customers 
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expect *908 and rely on the distributor for a 
continuous supply of that product almost inevitably 
creates irreparable damage to the good will of the 
distributor.  Jacobson & Co. v. Armstrong Cork Co., 
548 F.2d 438, 444-45 (2d Cir.1977) (threatened loss 
of customers and good will from manufacturer's 
termination of supply of a brand of products to 
distributor posed irreparable injury);  Interphoto 
Corp. v. Minolta Corp., 295 F.Supp. 711, 723-24 
(S.D.N.Y.) (“it would be impossible to estimate or 
compute [movant's] damages for the loss of good will 
it will suffer as a result of being unable to provide its 
retail customers with [opponent's] products.”), aff'd, 
417 F.2d 621 (2d Cir.1969) (per curiam).   See also 
Bergen Drug Co. v. Parke, Davis & Co., 307 F.2d 
725, 728 (3rd Cir.1962);  Supermarket Services, Inc. 
v. Hartz Mountain Corp., 382 F.Supp. 1248, 1256-57 
(S.D.N.Y.1974).   This is particularly evident when 
many of the distributor's customers have indicated 
not only a strong preference for the terminated 
product, but also have threatened to stop dealing with 
the distributor if it cannot continue to supply that 
product. 
 
 [5] News and pictures are the lifeblood of the wire 
service industry so that interrupting the flow of 
pictures even briefly threatens a wire service 
company's continued viability.   Each picture tells a 
story and carries a reminder of the truth contained in 
the old adage that weighs one picture against a 
thousand words.   Hence, it comes as no surprise that 
UPI presented uncontested evidence that many of its 
customers are troubled by the prospect of losing 
Reuters' photographs.   Two of UPI's executives 
testified at depositions that some customers will 
cancel their subscriptions if it is unable to provide 
Reuters photographs regardless of whether UPI 
replaces Reuters with France Presse.   This evidence 
was further bolstered by a survey made by UPI of 36 
out of its approximately 150 subscribers, in which 
some of those surveyed indicated that they would 
immediately drop their subscription if UPI became 
unable to provide Reuters photographs.   The district 
court adopted as a finding of fact that it is “likely that 
some UPI customers may not be content with the 
replacement of Reuters by France Presse, and may 
choose to disconnect UPI.” 
 
 [6] Moreover, uncontested testimony by UPI 
officials establishes that if UPI is unable to extend its 
arrangement with France Presse after expiration of 
the initial three-month commitment, UPI will have no 
other source of foreign newspictures, and it therefore 
might well lose most of its newspicture service 
subscribers.   At oral argument Reuters conceded this 


point, stating that if UPI is unable to extend the 
France Presse arrangement UPI would likely suffer 
irreparable harm.   Because there was no evidence 
before the trial court that the French wire service 
company would refuse to continue to supply 
photographs, the district court considered this 
possibility speculative. 
 
We agree that the actual loss of France Presse's 
services is not imminent.   Yet even a speculative loss 
may cause immediate irreparable harm to UPI's good 
will.   It is self-evident that newspapers that are 
furnished with stories and photographs by wire 
service rely on the services' continuing dependability.   
As demonstrated by recent happenings in Eastern 
Europe, history-making events occur as quickly as a 
blink of the public's eye, and interruption however 
short the time in a newspaper's coverage of the news 
causes it to lose readership.   So a newspaper is 
naturally at risk when its source of foreign 
photographs is only guaranteed for three months.   
We cannot imagine that UPI's reputation and good 
will in the news industry would not be injured by 
such an announcement.   Further, an injury of this 
sort is nearly impossible to value.   See Dominion 
Bankshares Corp. v. Devon Holding Co., 690 F.Supp. 
338, 348 (E.D.Pa.1988);  Supermarket Services, 382 
F.Supp. at 1256-57. 
 
The denial of the preliminary injunction was also 
premised on the notion that UPI could show no more 
than an immediate loss of some but not most of its 
customers, and that a loss of customers is 
compensable by monetary damages.   We leave aside 
the catch-22 implication of requiring a movant *909 
seeking a preliminary injunction to produce evidence 
to support its claim of irreparable harm that its 
present customers will cease subscribing if foreign 
pictures are no longer furnished to it.   Alerting UPI's 
subscribers to the tentative nature of the foreign 
newsphoto service could well lead to cancellation of 
their subscriptions thereby creating the irreparable 
harm the movant is attempting to demonstrate.   
Again, in cases where a preliminary injunction has 
issued to prevent a product source from suspending 
delivery to a distributor, the irreparable harm has 
often consisted of the loss of customers and the 
competitive disadvantage that resulted from a 
distributor's inability to supply its customers with the 
terminated product.   See, e.g., Jacobson, 548 F.2d at 
444-45;  Supermarket Services, 382 F.Supp. at 1256;  
Interphoto, 295 F.Supp. at 723-24.   Cf. John B. Hull, 
Inc. v. Waterbury Petroleum Products, Inc., 588 F.2d 
24, 29 (2d Cir.1978) (irreparable injury shown when 
“plaintiff is deprived totally of the opportunity to sell 
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an entire line of merchandise and may incur injury to 
its goodwill and reputation ‘as a dependable 
distributor’ ” (quoting Supermarket Services, 382 
F.Supp. at 1256)), cert. denied, 440 U.S. 960, 99 
S.Ct. 1502, 59 L.Ed.2d 773 (1979).   We are 
persuaded that similar irreparable injury to UPI 
incalculable in dollars and cents will likely occur 
were UPI suddenly to be unable to supply Reuters 
foreign news photographs to its subscribers. 
 
While UPI's subscribers may still be aware of the 
prospect that UPI will eventually lose Reuters' 
service, depending on the outcome of the underlying 
litigation, allowing UPI to continue to distribute 
Reuters photographs pendente lite will calm the 
concerns of many subscribers who will have the 
security of knowing that UPI's supply of foreign 
newspictures will not suddenly run dry.  Thus, the 
issuance of a preliminary injunction is necessary to 
maintain the status quo until a full trial is had. 
 
The district court did not reach the second prong of 
the test, that is, either a likelihood of success on the 
merits or sufficiently serious questions going to the 
merits making them a firm ground for litigation and a 
balance of hardships in its favor.  Video Trip Corp., 
866 F.2d at 52.   The record demonstrates that UPI 
has sufficiently shown serious questions going to the 
merits and a balance of hardships in its favor to 
satisfy this second prong. 
 
One issue raised is whether UPI has breached the 
Agreement by failing to supply Reuters with 
newspictures from the United States in the same 
volume and of the same quality as those it supplied to 
its subscribers on June 25, 1984.   Since this 
contention appears to be the sole justification for 
Reuters' termination of the Agreement, its 
determination in UPI's favor would require judgment 
for UPI.   Moreover, after examining the affidavits 
and deposition testimony submitted by UPI on the 
issue of whether its supply of photographs has fallen 
below the quality of those furnished on June 25, 
1984, UPI has presented enough evidence to create a 
substantial issue of fact requiring the scrutiny only a 
trial could afford.   Hence, there is at least one issue 
of sufficient importance going to the merits to create 
a firm ground for litigation. 
 
 [7] As for the last element of the second prong-a 
balance of hardships in the movant's favor-certainly 
UPI's irreparable harm discussed earlier outweighs 
any harm that Reuters might suffer as a result of a 
preliminary injunction issuing against it.   Reuters 
need do only what it has done for the past five years-


provide UPI with newspictures.   The hardship, if 
any, for Reuters that may result from continuing its 
relationship under the agreement pending the 
outcome of the litigation is, on the basis of the 
record, insignificant in comparison to the hardships 
that UPI faces absent a preliminary injunction. 
 
 


CONCLUSION  
 
We believe the district court exceeded its discretion 
when it concluded that UPI would not suffer 
immediate irreparable harm were the preliminary 
injunction denied.   UPI also presented sufficient 
evidence to show serious questions going to the 
merits of the suit and a balance of *910 hardships in 
its favor.   Therefore, the order appealed from is 
reversed and the matter remanded to the district court 
with directions to issue the preliminary injunction 
and thereafter to proceed to a trial on the merits. 
 
Reversed and remanded. 
 
C.A.2 (N.Y.),1990. 
Reuters Ltd. v. United Press Intern., Inc. 
903 F.2d 904 
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United States Bankruptcy Court,D. Maryland. 
In re RIDGELY COMMUNICATIONS, INC., 


Debtor. 
Bankruptcy No. 89-5-1705-JS. 


 
April 15, 1992. 


 
Secured creditor moved for distribution of proceeds 
from sale of Chapter 11 debtor's Federal 
Communications Commission (FCC) broadcasting 
licenses.   The Bankruptcy Court, James F. 
Schneider, J., held that:  (1) debtor's FCC 
broadcasting licenses became property of estate when 
bankruptcy petition was filed, and (2) creditor may 
perfect security interest in broadcasting license, 
limited to extent of licensee's propriety rights in 
license vis-a-vis private third parties. 
 
Motion granted. 
 


West Headnotes 
 
[1] Bankruptcy 51 2544 
 
51 Bankruptcy 
     51V The Estate 
          51V(C) Property of Estate in General 
               51V(C)2 Particular Items and Interests 
                    51k2544 k. Licenses and Permits. Most 
Cited Cases
Chapter 11 debtor's Federal Communications 
Commission (FCC) broadcasting licenses became 
property of estate when bankruptcy petition was 
filed.  Bankr.Code, 11 U.S.C.A. §  541. 
 
[2] Secured Transactions 349A 12 
 
349A Secured Transactions 
     349AI Nature, Requisites, and Validity 
          349AI(A) Nature and Essentials 
               349Ak11 Property and Rights Subject to 
Security Interest 
                    349Ak12 k. Title or Interest of Debtor. 
Most Cited Cases
Creditor may perfect security interest in a debtor's 
Federal Communications Commission (FCC) 
broadcasting license, limited to extent of licensee's 
propriety rights in license vis-a-vis private third 
parties, and right of creditor includes right to claim 


proceeds received by debtor licensee from private 
buyer in exchange for transfer of license to that 
buyer;  however, creditor cannot acquire general right 
of blanket security interest in broadcast license, nor 
may creditor foreclose on broadcasting license, as 
such rights are rights of licensee vis-a-vis FCC and 
may not be abrogated by private agreement.  
Communications Act of 1934, § §  301, 304, 47 
U.S.C.A. § §  301, 304;  Md.Code, Commercial Law, 
§  9-106. 
 
[3] Secured Transactions 349A 115.1 
 
349A Secured Transactions 
     349AIII Construction and Operation 
          349AIII(A) In General 
               349Ak115 Property Included 
                    349Ak115.1 k. In General. Most Cited 
Cases
 (Formerly 349Ak115) 
Debtor's Federal Communications Commission 
(FCC) broadcasting license fell within provision of 
security agreement granting creditor security interest 
in debtor's “general intangibles,” as defined under 
Maryland's Uniform Commercial Code.  Md.Code, 
Commercial Law, §  9-106. 
 
[4] Bankruptcy 51 2046 
 
51 Bankruptcy 
     51I In General 
          51I(C) Jurisdiction 
               51k2046 k. Jurisdiction Over Property. 
Most Cited Cases
Once bankruptcy court has determined that certain 
property of debtor is not property of estate, 
bankruptcy court lacks jurisdiction to render decision 
on issue of whether security interest can be perfected 
in such “non-asset.”  28 U.S.C.A. §  157(b)(2)(K);  
Bankr.Code, 11 U.S.C.A. §  541(a). 
 
 
*375 F. Thomas Rafferty, Blum, Yumkas, Mailman, 
Gutman & Denick, P.A., Baltimore, Md., for debtor. 
Lewis S. Goodman and Linda V. Donhauser, Miles & 
Stockbridge, Baltimore, Md., for Ameritrust Co. Nat. 
Ass'n. 
Edmund A. Goldberg, Office of the U.S. Trustee, 
Baltimore, Md. 
 


MEMORANDUM OPINION GRANTING 
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MOTION OF AMERITRUST COMPANY N.A. TO 


DISTRIBUTE PROCEEDS FROM SALE OF 
BROADCASTING LICENSES  


JAMES F. SCHNEIDER, Bankruptcy Judge. 
 


FINDINGS OF FACT 
 
1. The instant voluntary Chapter 11 bankruptcy 
petition was filed in this Court on May 23, 1989.   
The debtor is engaged in the business of owning and 
operating two radio stations, WVOC-AM and 
WCEZ-FM, which are located in Columbia, South 
Carolina. 
 
2. On October 4, 1990, this Court authorized the sale 
of the two radio stations to Clayton Radio, Inc. for a 
total purchase price of $2,550,000.00.   The net 
proceeds from the sale totalled $2,473,286.91. 
 
3. The sale included all of the debtor's assets, 
including the broadcasting licenses for WVOC-AM 
and WCEZ-FM. 
 
4. The sale of the assets was free and clear of all 
liens, with any liens attaching to the sale proceeds. 
 
5. On December 5, 1990, the sale to Clayton Radio, 
Inc. took place, and the closing documents and sale 
proceeds were escrowed pending final approval of 
the sale by the Federal Communications commission 
[“F.C.C.”]. 
 
6. Thereafter, the sale to Clayton Radio, Inc. was 
approved by the F.C.C. 
 
7. Ameritrust Company National Association, as a 
fully secured creditor of the debtor, holds a first 
priority lien against all the debtor's tangible and 
intangible property.   The claim of Ameritrust totalled 
over $4.3 million. 
 
8. On April 19, 1991, Ameritrust filed the instant 
motion to distribute the net proceeds [P. 189], in 
which Ameritrust claimed a balance in the 
approximate amount of $2 million after payment of 
certain priority and administrative claims. 
 
9. The debtor filed a partial objection [P. 195] on 
May 13, 1991.   Among the grounds set forth in 
support of the objection by the debtor were the 
following assertions: 
[3.] Under the Federal Communications Law and its 
own loan documents, Ameritrust's claim to a lien 
does not extend to the proceeds of the two radio 
stations licenses 


 
 
 .    .    .    .    . 
[6.] In a distress sale such as this one, the tangible 
assets should arguably *376 be credited with only 
their liquidation values....   Under any plausible 
allocation mechanism, there exists substantial 
proceeds from the unencumberable federal broadcast 
licenses for administrative payment to unsecured 
creditors in the Ridgely Communications, Inc. 
bankruptcy case. 
 
Debtor's Response and Partial Objection [P. 195]. 
 
10. On May 24, 1991, the debtor filed a motion to 
value collateral [P. 200] pursuant to Section 506 of 
the Bankruptcy Code, by which it asserted that the 
secured claim of Ameritrust did not extend to the 
broadcasting licenses and that therefore its claim to 
proceeds from the sale of the stations should be 
limited to those funds attributable to only the “hard 
assets” of the two radio stations, exclusive of the 
licenses.   The debtor further contended that because 
the sale to Clayton Radio, Inc., was a distress sale, 
the Court should utilize a liquidation valuation to 
determine that Ameritrust receive only $750,000 of 
the sale proceeds attributable to the stations' “hard 
assets.” 
 
11. At a hearing held on November 8, 1991, this 
Court overruled the debtor's objection, denied the 
debtor's motion to value collateral and granted 
Ameritrust's motion to                             proceeds, 
based upon the following analysis. 
 
 


CONCLUSIONS OF LAW 
 
1. The issue in this case is whether a creditor may 
perfect a security interest in an F.C.C. broadcasting 
license to the extent that the creditor may enforce a 
claim to proceeds resulting from a sale of the license 
by a debtor in bankruptcy. 
 
 [1] 2.   The broadcasting licenses granted to the 
debtor prepetition by the F.C.C. became property of 
the bankruptcy estate when the instant Chapter 11 
petition was filed, pursuant to the broad definition of 
property of the estate contained in Section 541 of the 
Bankruptcy Code.   In the Matter of Fugazy Express, 
Inc., 114 B.R. 865 (Bankr.S.D.N.Y.1990), aff'd 124 
B.R. 426 (S.D.N.Y.1991).   This conclusion seems to 
have been implicitly acknowledged by the debtor, 
which only objected to the disbursement of sale 
proceeds from the licenses to Ameritrust, but not to 
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the disbursement of proceeds to the unsecured 
creditors. 
 
 [2] 3.   The general policy of the F.C.C. is that a 
lender/creditor may not perfect a security interest in a 
broadcast license.   This policy has been enunciated 
in several F.C.C. decisions, more recently in the case 
of In re Merkley, 94 F.C.C.2d 829 (1983).   In 
Merkley, the F.C.C. reiterated its long-standing 
position that “a broadcast license, as distinguished 
from the station's plant or physical assets, is not an 
owned asset or vested property interest so as to be 
subject to a mortgage, lien, pledge, attachment, 
seizure, or similar property right.”  Id. at 830-31 
(Citations omitted).   The rationale for this policy is 
that “such hypothecation endangers the independence 
of the licensee who is and who should be at all times 
responsible for and accountable to the Commission in 
the exercise of the broadcasting trust.”  FN1  Id. 
 
 


FN1. The F.C.C. has adopted a rule, similar 
to the proscription against security interests, 
which provides that a transferor of a 
broadcast license may retain “no right of 
reversion of the license, no right to 
reassignment of the license in the future, and 
may not reserve the right to use the facilities 
of the station for any period whatsoever.”  
47 C.F.R. §  73.1150(a).   The rule is 
another indication of the F.C.C.'s primary 
concern with preserving its regulatory 
authority over licensees and over the transfer 
of broadcast licenses. 


 
4. However, the F.C.C. has recognized that a licensee 
possesses some property interest, albeit limited, in the 
broadcasting license.   In the case of In re Bill Welch, 
3 F.C.C.R. 6502 (1988), the Commission permitted 
the for-profit sale of a “bare” F.C.C. authorization for 
unbuilt facilities.   The Commission had previously 
interpreted Sections 301 and 304 of the 
Communications Act, FN2 47 U.S.C. § §  301 & 304, 
to require *377 that a broadcast license convey no 
property interest to the licensee and that a “bare” sale 
violated the provisions of the Act by recognizing a 
valuable property interest in the license itself.   
However, in Bill Welch, the Commission reversed 
this position and reinterpreted Sections 301 and 304.   
After analyzing the legislative history of the Act, the 
Commission reasoned that the Act only addressed the 
concern that licensees might attempt to assert 
property rights in the actual broadcast frequencies 
themselves as against the Federal government.   The 
Commission acknowledged that a license confers 


certain private rights upon the licensee and that these 
rights may be sold for profit to a private party, 
subject to Commission approval.   The Commission 
recognized that rights between licensees and the 
Commission are to be distinguished from rights 
between the licensee and a private third party.   It is 
this distinction that permits a licensee to receive a 
profit from the transfer of a license to third party. 
 
 


FN2. Section 301 provides in pertinent part: 
It is the purpose of this Act, among other 
things, to maintain the control of the United 
States over all the channels of radio 
transmission;  and to provide for the use of 
such channels, but not the ownership 
thereof, by persons for limited periods of 
time, under licenses granted by Federal 
authority, and no such license shall be 
construed to create any right, beyond the 
terms, conditions, and periods of the license. 
47 U.S.C. §  301 (1988). 
Section 304 of the Act provides: 
No station license shall be granted by the 
Commission until the applicant therefor 
shall have signed a waiver of any claim to 
the use of any particular frequency or of the 
electromagnetic spectrum as against the 
regulatory power of the United States 
because of the previous use of the same, 
whether by license or otherwise. 
47 U.S.C. §  304 (1988). 


 
5. That a broadcast license confers certain proprietary 
rights has also been recognized in the bankruptcy 
context.  Matter of Fugazy Express, Inc., supra, held 
that a broadcast license became property of the estate 
upon the filing of a bankruptcy petition and that the 
F.C.C. could not cancel the license without first 
obtaining relief from the automatic stay.  114 B.R. at 
873. 
 
6. In Fugazy, supra, Judge Lifland discounted the 
weight of two contrary decisions, In re D.H. 
Overmyer Telecasting Co., 35 B.R. 400 
(Bankr.N.D.Ohio 1983) and In re Braniff Airways, 
Inc., 700 F.2d 935 (5th Cir.1983): 
... The court in Overmyer held that the debtor's FCC 
license was not property of the estate as commonly 
defined, due to the fact that the FCC retained 
continuing and exclusive jurisdiction over any 
subsequent transfer of the license by the debtor.  Id. 
at 401.   Defendants also cite In re Braniff Airways, 
Inc., 700 F.2d 935 (5th Cir.1983), which held that the 
debtor's airport landing slots were neither licenses nor 
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property rights, but instead were Federal Aviation 
rules which imposed restrictions on the use of the 
debtor airline's property, its airplanes. 
However, the rationale of both the Overmyer and 
Braniff cases was rejected by this district in the well 
reasoned opinion In re Beker Indus. Corp., 57 B.R. 
611 (Bankr.S.D.N.Y.1986).   In Beker, the court 
found that the debtor's ability to truck phosphate ore 
on public roads pursuant to an administrative 
agency's order was a license so as to be property of 
the estate within the meaning of §  541, stating that: 
Both of these cases [Overmyer and Braniff ] failed to 
consider either the legislative history to §  541 of the 
Code which defines property of an estate or United 
States v. Whiting Pools, Inc., 462 U.S. 198, 204, 103 
S.Ct. 2309, 2313, 79 L.Ed.2d 515 (1983), where the 
Supreme Court, upon examination of that history, 
observed that “Congress intended a broad range of 
property to be included in the estate”.   Following 
Whiting Pools and relying on it, the district court in 
Bernstein v. R.C. Williams, Inc. (In re Rocky 
Mountain Trucking Co.), 47 B.R. 1020 
(D.Colo.1985) held that a state agency issued 
certificate of public convenience and necessity 
enabling a trucking firm to serve as a common carrier 
throughout the state is property of the estate, even 
though dormant pursuant to agency rules, and 
therefore consideration by the commission of post-
petition failure to utilize the license was within the 
automatic stay provided by §  362(a)(3) of the Code.   
Other courts are in accord in holding similar permits 
*378 to be property of an estate.   See e.g., In re 
Golden Plan of California, Inc., 37 B.R. 167 
(Bankr.E.D.Cal.1984);  In re Hodges, 33 B.R. 51 
(Bankr.E.D.Pa.1983);  In re R.S. Pinellas Motel 
Partnership, 2 B.R. 113, 5 B.C.D. 1292, 1 C.B.C.2d 
349 (Bankr.M.D.Fla.1979). 
 
In re Beker Indus. Corp., 57 B.R. at 622. 
 
Further, the court in Beker specifically rejected the 
proposition that the mere existence of state or federal 
regulation precludes property rights from coming 
within the wide horizon of property of the bankruptcy 
estate by ruling that: 
To hold otherwise would be to rule ... that a property 
interest subject to regulation, as nearly all are, or 
conditioned upon regulatory requirements, is not 
property of an estate.   Such a ruling would 
contemplate that all licenses and permits issued by 
governmental units are not property of the estate.... 
Far more consistent with general Congressional 
intent as found by Whiting Pools is to construe such 
rights as within the definition of property of an estate, 
to recognize, as discussed infra, that valid regulation 


continues post-petition as provided in 28 U.S.C. §  
959(b) (1978) and to apply the evident Congressional 
intent, reflected in § §  362(b)(4) and (b)(5) of the 
Code that good faith enforcement by governmental 
units of valid regulation is to be permitted to 
continue.  Id. 57 B.R. at 622. 
 
114 B.R. at 870. 
 
7. The case of In re Jewel F. Smith, 94 B.R. 220 
(Bankr.D.Ga.1988), recognized that a broadcast 
license was property within the context of the 
Bankruptcy Code and that it became property of the 
estate upon the filing of the bankruptcy petition.   
However, the court in Smith went on to hold that a 
creditor could not take a security interest in the 
debtor's broadcast license.   The creditor had filed an 
objection to the trustee's proposed assignment of the 
broadcast license, claiming that it was subject to the 
creditor's perfected first lien security interest in the 
license.   The creditor argued that a security interest 
may be taken in a license and that the creditor may 
foreclose on the license after receiving permission 
from the F.C.C.   The court, relying upon In re 
Merkley, supra, held that a security interest may not 
be taken in a broadcast license.   The court also cited 
with approval Stephens Industries, Inc. v. McClung, 
789 F.2d 386 (6th Cir.1986).   In Stephens Industries, 
the Sixth Circuit Court of Appeals cited in dicta and 
without comment, but apparently with approval, the 
language of Merkley.   However, the Stephens court 
was not addressing the issue of whether a creditor 
could perfect a security interest in a broadcast 
license.   Rather, the court was rejecting the argument 
that a mortgage on the “hard assets” of a radio station 
must include the F.C.C. license because the F.C.C. 
would not permit a license to be transferred apart 
from the physical assets of the station, (a position 
later repudiated by the F.C.C. in Bill Welch, supra ). 
 
8. The case at bar is distinguishable from In re Smith 
upon examination of the nature of the proprietary 
rights sought to be enforced by the creditor in the 
instant case.   In Smith, the creditor sought to 
abrogate a right of the licensee, i.e., its ability to 
freely initiate a transfer of a license.   The right to 
initiate a transfer is a right granted by the terms of the 
license and is seriously impaired if it is subject to the 
dictates of a creditor.   If a security interest were 
recognized by the court in Smith to the extent 
requested, the licensee would not have had the ability 
to freely exercise its rights under the license.   This 
interference in the relationship between the licensee 
and the Federal government is precisely the evil the 
F.C.C. was attempting to avoid by the terms of its 
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policy against the recognition of security interests 
outlined in Merkley. 
 
9. However, the limited nature of the security interest 
claimed by Ameritrust in the instant case implicates 
none of these concerns.   Ameritrust is not asserting 
any interest in the rights of the licensee with respect 
to the F.C.C.   The right to transfer a license is a right 
between the F.C.C. and the licensee;  the right to 
receive remuneration for the transfer is a right with 
respect *379 to the two private parties.   It is this 
limited right in which Ameritrust claims to have 
perfected its security interest. 
 
 [3] 10.   Ameritrust is secured both prepetition and 
postpetition by a first lien in certain of the debtor's 
real property and all of the debtor's personal property, 
including all of the debtor's accounts, chattel paper, 
instruments, documents, notes, equipment, furniture, 
fixtures, general intangibles and licenses (to the 
extent not prohibited by law).   The security 
agreement and financing statements, carried forward 
postpetition by orders authorizing the debtor to use 
cash collateral and to obtain debtor-in-possession 
financing, contemplated the granting to Ameritrust of 
security interests in the debtor's broadcasting 
licenses.   In addition, the loan documents asserted an 
interest in the debtor's “general intangibles.”   Under 
Article 9 of the Uniform Commercial Code, “general 
intangibles” are defined as “any personal property, 
including things in action, other than goods, 
accounts, chattel paper, documents, instruments and 
money.”  Md.Com.Law Code Ann. §  9-106 
(Supp.1991).   Governmental licenses of all types are 
generally considered to be “general intangibles” 
under the U.C.C., i.e., property interests in which 
security interests may be perfected.   See Freightliner 
Market Dev. Corp. v. Silver Wheels Freightlines, 
Inc., 823 F.2d 362 (9th Cir.1987) (distinguishing 
rights between government and licensee from rights 
between licensee and private third party and holding 
that Federal and state transportation operating 
authorities are “general intangibles”);  In re O'Neill's 
Shannon Village, 750 F.2d 679 (8th Cir.1984) (liquor 
license is “general intangible” under U.C.C. §  9-
106);  First Pennsylvania Bank, N.A. v. Wildwood 
Clam, Inc., 535 F.Supp. 266 (E.D.Pa.1982) 
(commercial clamming license is “general 
intangible”);  In re Genuario, 109 B.R. 550 
(Bankr.D.R.I.1989) (liquor license is “general 
intangible”);  In re Cleveland Freight Lines, Inc., 14 
B.R. 777 (Bankr.N.D.Ohio 1981) (certificate of 
public convenience and necessity is “general 
intangible” and security interest attaches to proceeds 
of sale of certificate).   Contra In re Oklahoma City 


Broadcasting Co., 112 B.R. 425 
(Bankr.W.D.Okla.1990) (F.C.C. broadcast license is 
not “general intangible” under U.C.C.). 
 
11. For the foregoing reasons, this Court holds that a 
creditor may perfect a security interest in a debtor's 
F.C.C. broadcasting license, limited to the extent of 
the licensee's proprietary rights in the license vis-a-
vis private third parties.   The right of the licensee 
crucial to this decision (and the only right recognized 
by the Court in this case) is the right of the creditor to 
claim proceeds received by the debtor licensee from a 
private buyer in exchange for the transfer of the 
license to that buyer.   The right to receive such 
proceeds is a private right of the licensee that 
constitutes a proprietary interest in which a creditor 
may perfect a security interest.   It is this private right 
asserted against the assignee/transferee and not 
against the Federal government, in which Ameritrust 
may properly assert a security interest.   Because a 
valid security interest was perfected in this case, 
Ameritrust is entitled to the value received from the 
transfer of the broadcast license in which it held a 
fully perfected security interest. 
 
12. Prudence dictates that the narrow holding of this 
opinion be emphasized.   The holding is not a 
recognition of a general right of creditors to take 
blanket security interests in broadcast licenses.   Nor 
does the security interest recognized here entitle the 
creditor to “foreclose” on a broadcasting license (i.e., 
initiate an involuntary transfer of the license to the 
creditor) or to compel the initiation of a transfer or 
assignment of a license to a private third party.   
These are rights of the licensee vis-a-vis the F.C.C. 
and may not be abrogated by private agreement. 
 
 [4] 13.   After this Court announced its decision at 
the hearing on November 9, 1991, but before this 
opinion was committed to paper, the U.S. District 
Court for the Western District of Wisconsin (Crabb, 
D.J.) issued a contrary decision in the case of New 
Bank of New England, N.A. v. Tak Communications, 
Inc. (“*380In re Tak Communications, Inc.”), 138 
B.R. 568  (W.D.Wis.1992).   In Tak, the court held 
that Federal law does not permit banks to perfect 
security interests in an F.C.C. license, sustaining on 
appeal a bankruptcy court's grant of summary 
judgment to a debtor in a declaratory judgment 
proceeding brought by the banks.   The decision was 
not rendered in relation to a distribution of proceeds 
arising from a sale of a broadcasting license as a 
going concern approved by the F.C.C. as in the 
instant case.   The decision appears to have been 
rendered without the apparent injustice which is 
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END OF DOCUMENT present in the instant case, that of the debtor's insiders 
claiming against fully secured creditors the lion's 
share of proceeds from the sale of a radio station, the 
most valuable asset of which was the broadcasting 
license.   This Court disagrees with the Tak decision 
because it was overbroad.   The Tak court did not 
have to deny the secured claim of the banks in order 
to vindicate the legitimate concerns of the F.C.C. in 
regulating the use of the airways.   The debtor argued 
its position as if it were interested in merely 
vindicating the policies of the F.C.C.   The court 
adopted the debtor's arguments with the avowed 
purpose of addressing the concerns of the F.C.C. 
without addressing the more immediate concerns of 
the bankruptcy court of adjusting rights between 
creditors and debtors.   The court stated that “Federal 
courts have jurisdiction to determine the validity of a 
lien asserted against the estate of a debtor, 28 U.S.C. 
s. 157(b)(2)(K), and to apply federal law,” p. 579, but 
as has been indicated in the opinion of this Court, the 
Tak court applied the wrong federal law.   Implicit in 
the decision is the legal conclusion that broadcasting 
licenses are not property of a debtor's bankruptcy 
estate under Section 541(a) of the Bankruptcy Code 
(which this Court believes to be incorrect).   If the 
license is not property of the estate, it follows that a 
Federal court sitting in bankruptcy has no subject 
matter jurisdiction to render a decision on the issue 
presented of whether a security interest could be 
perfected in the non-asset.   This is especially true 
where the F.C.C., whose policies are being asserted 
as a bar to such security interest, is not even a party 
to the contest.   At best, the bulk of the Tak court's 
holding is dicta after it held the license not to be an 
asset of the debtor's estate. 
 
14. The sale at issue in the instant case included all of 
the physical assets of the debtor as well as the F.C.C. 
broadcast licenses.   Because Ameritrust had a 
perfected security interest in all of the assets covered 
by the court-approved sale, the Court finds it 
unnecessary to address the issue of the valuation of 
the individual assets.   The station was sold as a 
going-concern in an arms-length transaction and 
Ameritrust is entitled to the proceeds from the sale as 
approved by the Court.   Ameritrust's motion to 
distribute proceeds is granted. 
 
ORDER ACCORDINGLY. 
 
Bkrtcy.D.Md.,1992. 
In re Ridgely Communications, Inc. 
139 B.R. 374, 17 UCC Rep.Serv.2d 877, Bankr. L. 
Rep.  P 74,614, 70 Rad. Reg. 2d (P & F) 1171 
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United States Bankruptcy Court,S.D. New York. 
In re ROXRUN ESTATES, INC., Debtor. 


Bankruptcy No. 86 B 12326 (TLB). 
 


July 1, 1987. 
 
Townhouse village association holding prepetition 
judgment of foreclosure and sale against unimproved 
land which was property of Chapter 7 debtor's estate 
moved for lifting of stay to allow enforcement of 
judgment.   Trustee opposed relief and requested that 
stay be continued in effect, but that motions 
concerning appeal from judgment in state court be 
allowed to proceed.   The Bankruptcy Court, Tina L. 
Brozman, J., held that:  (1) townhouse association 
had demonstrated that debtor lacked equity in 
property, for purposes of justifying grant of relief 
from stay, by proving that liens on property exceeded 
appraised worth of property;  (2) there could be no 
finding that property was necessary for effective 
reorganization in case in which debtor was not 
attempting to reorganize, but was voluntarily 
liquidating under Chapter 7;  and (3) townhouse 
association was “party in interest” entitled to seek 
relief from stay. 
 
Stay lifted. 
 


West Headnotes 
 
[1] Evidence 157 571(7) 
 
157 Evidence 
     157XII Opinion Evidence 
          157XII(F) Effect of Opinion Evidence 
               157k569 Testimony of Experts 
                    157k571 Nature of Subject 
                         157k571(7) k. Value. Most Cited 
Cases
Testimony of real estate salesperson who was owner 
of real estate consulting business, member of county 
planning board, and had performed for fee many 
appraisals of improved and unimproved land, that 
value of essentially unimproved, relatively level 
property with road system was $5,900 per acre, the 
same as high sales price of another small group of 
residential lots overlooking golf course, provided 
reasonable valuation of property, although debtor 
property owner's trustee and a creditor claimed 


appraised property was more valuable because its lots 
carried rights to use swimming pool and tennis 
courts. 
 
[2] Bankruptcy 51 2439(1) 
 
51 Bankruptcy 
     51IV Effect of Bankruptcy Relief;  Injunction and 
Stay 
          51IV(C) Relief from Stay 
               51k2435 Proceedings 
                    51k2439 Evidence 
                         51k2439(1) k. In General. Most Cited 
Cases
 (Formerly 51k217.5(5)) 
Townhouse village association holding prepetition 
judgment of foreclosure and sale against unimproved 
land which was property of Chapter 7 debtor had 
established debtor lacked equity in property, for 
purposes of justifying grant of relief from stay, by 
proving that liens on property exceeded property's 
worth, where townhouse association had submitted 
uncontroverted evidence that it was owed more than 
$178,000 prepetition and at least another $18,000 in 
unpaid postpetition maintenance assessments and 
unpaid real estate taxes, and another creditor held 
secured claim for $400,000, while property had been 
appraised as having worth of $179,336, and petition 
schedule stated property had market value of 
$100,000.  Bankr.Code, 11 U.S.C.A. §  362(d). 
 
[3] Bankruptcy 51 2432 
 
51 Bankruptcy 
     51IV Effect of Bankruptcy Relief;  Injunction and 
Stay 
          51IV(C) Relief from Stay 
               51k2430 Adequate Protection 
                    51k2432 k. Equity Cushion. Most Cited 
Cases
 (Formerly 51k217.6(2)) 
In determining equity for purposes of justifying grant 
of relief from stay, all liens secured by property in 
question should be considered.  Bankr.Code, 11 
U.S.C.A. §  362(d). 
 
[4] Bankruptcy 51 2429(1) 
 
51 Bankruptcy 
     51IV Effect of Bankruptcy Relief;  Injunction and 
Stay 
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          51IV(C) Relief from Stay 
               51k2422 Cause;  Grounds and Objections 
                    51k2429 Necessity of Asset for 
Reorganization or Rehabilitation 
                         51k2429(1) k. In General. Most Cited 
Cases
 (Formerly 51k659.5(3)) 
Lack of equity in property is not dispositive on 
request to lift stay, because debtor may resist such 
relief if it can prove that property is necessary for 
effective reorganization.  Bankr.Code, 11 U.S.C.A. §  
362(d). 
 
[5] Bankruptcy 51 2429(2) 
 
51 Bankruptcy 
     51IV Effect of Bankruptcy Relief;  Injunction and 
Stay 
          51IV(C) Relief from Stay 
               51k2422 Cause;  Grounds and Objections 
                    51k2429 Necessity of Asset for 
Reorganization or Rehabilitation 
                         51k2429(2) k. Particular Assets. Most 
Cited Cases
 (Formerly 51k659.5(3)) 
For purposes of justifying grant of relief from stay, 
there could be no finding that debtor's property was 
necessary for effective reorganization, although 
trustee and creditor claimed property was necessary 
to reorganize, that creditor was amenable to workable 
rehabilitation plan, and that only reasonable 
likelihood that debtor would be able to propose plan 
resulting in successful reorganization was needed, 
where debtor was voluntarily liquidating in Chapter 
7, not attempting to reorganize.  Bankr.Code, 11 
U.S.C.A. § §  362(d), 701 et seq. 
 
[6] Bankruptcy 51 2435.1 
 
51 Bankruptcy 
     51IV Effect of Bankruptcy Relief;  Injunction and 
Stay 
          51IV(C) Relief from Stay 
               51k2435 Proceedings 
                    51k2435.1 k. In General. Most Cited 
Cases
 (Formerly 51k2435, 51k217.5(5)) 
Request for relief from stay was properly 
accomplished through motion and was not required to 
be commenced through adversary proceeding.  Rules 
Bankr.Proc.Rules 4001, 4004, 7001, 11 U.S.C.A.;  
Bankr.Code, 11 U.S.C.A. §  362. 
 
[7] Bankruptcy 51 2438 


 
51 Bankruptcy 
     51IV Effect of Bankruptcy Relief;  Injunction and 
Stay 
          51IV(C) Relief from Stay 
               51k2435 Proceedings 
                    51k2438 k. Parties;  Standing. Most 
Cited Cases
 (Formerly 51k217.5(5)) 
Townhouse village association holding prepetition 
judgment of foreclosure and sale against unimproved 
land which was property of Chapter 7 debtor's estate 
was “party in interest” entitled to seek relief from 
stay;  secured creditor was “party in interest” for 
purposes of stay, townhouse association had filed 
claim, and townhouse association was scheduled as 
secured creditor by debtor.  Bankr.Code, 11 U.S.C.A. 
§  362. 
 
[8] Bankruptcy 51 2440 
 
51 Bankruptcy 
     51IV Effect of Bankruptcy Relief;  Injunction and 
Stay 
          51IV(C) Relief from Stay 
               51k2435 Proceedings 
                    51k2440 k. Hearing. Most Cited Cases
 (Formerly 51k217.5(5)) 
Although it is not appropriate on motion to lift stay to 
adjudicate whether secured party's lien is voidable as 
preference, it is appropriate to consider alleged 
voidability of that lien.  Bankr.Code, 11 U.S.C.A. §  
362. 
 
[9] Bankruptcy 51 2438 
 
51 Bankruptcy 
     51IV Effect of Bankruptcy Relief;  Injunction and 
Stay 
          51IV(C) Relief from Stay 
               51k2435 Proceedings 
                    51k2438 k. Parties;  Standing. Most 
Cited Cases
 (Formerly 51k217.5(1)) 
Even if state court judgment and order of foreclosure 
entered within 90 days of filing of petition were set 
aside as preference, townhouse village association 
would still have lien on unimproved land which was 
property of debtor's Chapter 7 estate, and would thus 
remain secured creditor in bankruptcy, for purposes 
of granting townhouse association relief from stay, 
where lien did not arise from judgment of 
foreclosure, but rather, was occasioned by operation 
of village declaration stating that all assessments, 
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interest, costs, and fees should be charge on land and 
continuing assessment upon property against which 
such assessment was made.  Bankr.Code, 11 
U.S.C.A. §  547. 
 
[10] Bankruptcy 51 2603 
 
51 Bankruptcy 
     51V The Estate 
          51V(E) Preferences 
               51k2602 Nature of Transfer 
                    51k2603 k. Creation of Lien or Security 
Interest. Most Cited Cases
 (Formerly 51k165(3.2)) 
Townhouse village association obtained no priority 
over general unsecured creditors by virtue of 
judgment of foreclosure and sale against unimproved 
land which was property of debtor's Chapter 7 estate, 
and judgment thus could not be set aside as 
preference.  Bankr.Code, 11 U.S.C.A. §  547. 
 
[11] Bankruptcy 51 2440 
 
51 Bankruptcy 
     51IV Effect of Bankruptcy Relief;  Injunction and 
Stay 
          51IV(C) Relief from Stay 
               51k2435 Proceedings 
                    51k2440 k. Hearing. Most Cited Cases
 (Formerly 51k217.6(5)) 
Argument that townhouse village association, which 
held judgment of foreclosure and sale against debtor's 
property, and sought relief from stay, was adequately 
protected, came too late, where argument was first 
presented to bankruptcy court in trustee's posthearing 
memorandum. 
 
[12] Bankruptcy 51 2439(1) 
 
51 Bankruptcy 
     51IV Effect of Bankruptcy Relief;  Injunction and 
Stay 
          51IV(C) Relief from Stay 
               51k2435 Proceedings 
                    51k2439 Evidence 
                         51k2439(1) k. In General. Most Cited 
Cases
 (Formerly 51k217.6(5)) 
Trustee failed to meet his burden of proof on 
argument that townhouse village association, which 
held judgment of foreclosure and sale against debtor's 
property and sought relief from stay, was adequately 
protected, where total liens on property were 
approximately $596,000, and property had appraised 


value of $179,336.  Bankr.Code, 11 U.S.C.A. §  
362(g). 
 
[13] Bankruptcy 51 2440 
 
51 Bankruptcy 
     51IV Effect of Bankruptcy Relief;  Injunction and 
Stay 
          51IV(C) Relief from Stay 
               51k2435 Proceedings 
                    51k2440 k. Hearing. Most Cited Cases
 (Formerly 51k659.5(4)) 
Bankruptcy court did not have to reach question of 
adequate protection, in resolving motion for relief 
from stay, where creditor seeking relief had satisfied 
test for relief on ground debtor did not have equity in 
property and property was not necessary to effective 
reorganization.  Bankr.Code, 11 U.S.C.A. §  362(d). 
 
[14] Bankruptcy 51 2442 
 
51 Bankruptcy 
     51IV Effect of Bankruptcy Relief;  Injunction and 
Stay 
          51IV(C) Relief from Stay 
               51k2435 Proceedings 
                    51k2442 k. Determination and Relief;  
Conditions. Most Cited Cases
 (Formerly 51k659.5(4)) 
Although townhouse village association holding 
prepetition judgment of foreclosure and sale against 
unimproved land which was debtor's property had 
established lifting of stay was justified, bankruptcy 
court would not lift stay for single purpose of 
foreclosure, but would lift stay to allow continuation 
of foreclosure action and all state court litigation 
respecting propriety of judgment, to protect whatever 
ability trustee might have to overturn the judgment of 
foreclosure.  Bankr.Code, 11 U.S.C.A. §  362. 
 
 
*999 Jordan & Walster, Roxbury, N.Y., by Herbert 
Jordan, for RR Village ass'n, inc. 
Frank Taddeo, Jr., New York City, special counsel to 
the trustee. 
Mark Lewis Brecker, New York City, for LGP Gem 
Ltd. 
 


DECISION AND ORDER ON MOTION FOR 
RELIEF FROM AUTOMATIC STAY  


 
TINA L. BROZMAN, Bankruptcy Judge. 
A townhouse village association which holds a 
prepetition judgment of foreclosure and sale against 
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unimproved land which is property of the chapter 7 
estate asks us to lift the automatic stay of section 362 
of the Bankruptcy Code to allow enforcement of the 
judgment.   The trustee opposes this relief and asks 
us, instead, to continue the automatic stay in effect 
but to allow motions concerning an appeal from the 
judgment in state court to proceed, in essence without 
requiring the debtor to post the supersedeas bond 
ordered by the state appellate court.   In response to 
the cross-motion, the townhouse association 
suggested that we lift the stay for all purposes with 
respect to the pending litigation and foreclosure 
proceeding.   The trustee urges that we should grant 
the more limited relief for a number of reasons, 
including that the “property is absolutely necessary 
for an effective reorganization ... [and] [t]hat the 
Trustee will promptly submit a feasible plan of 
reorganization....”  Supplemental Memorandum of 
Law of the Trustee at page 12.   The assertion of that 
defense, which is certainly curious in the context of a 
voluntary, chapter 7 liquidation, is typical of the 
quality of advocacy which has laced the trustee's 
efforts to oppose the motion to lift the stay.  FN1  An 
evidentiary hearing was conducted on June 16, 1987.   
At the close of the creditor's case, the trustee declined 
to adduce any evidence, resting instead on his 
counsel's cross-examination of the creditor's expert.   
For the reasons discussed below, we grant the motion 
to lift the stay for all purposes with respect to the 
litigation and foreclosure proceeding pending in the 
state courts. 
 
 


FN1. We are particularly concerned that 
counsel has been less than candid in reciting 
the facts.   He states, for example, that the 
debtor prior to bankruptcy was besieged by 
its unsecured creditors.   Inasmuch as this 
debtor has only a single unsecured creditor, 
LGP Gems, Ltd. (“LGP”), who happens to 
hold the debtor's only other secured debt and 
is owned by the debtor's sole shareholder, it 
ill behooves counsel to characterize this 
debtor as the typical one besieged by 
demands of its unsecured creditors.   As the 
cover sheet to the bankruptcy petition makes 
clear, this debtor has only two creditors, 
secured or unsecured. 


 
I.  


 
Roxrun Estates, Inc. (“Roxrun”) is the owner of 130 
lots in a planned unit development which it acquired 
in 1982 from Roxbury Run Corporation.   The deed 
recites that the land is subject to the Offering 


Statement and Declaration of Covenants, Conditions 
and Restrictions of Roxbury Run Village 
(“Declaration”) dated August 10, 1972 and recorded 
on that same date.   Article IV, section 1 of the 
Declaration provides that the owner of each plot of 
land in the development shall pay to RR Village 
*1000 Association, Inc. (“RRVA”) annual 
maintenance assessments, property tax assessments 
and any special assessments, which, “together with 
interest, costs and reasonable attorney's fees shall be 
a charge on the land and shall be a continuing lien 
upon the property against which each such 
assessment is made.”   Section 10 of the same article 
provides that RRVA may foreclose such liens where 
there are defaults “in a like manner as a mortgage 
lien on a real property” and grants to RRVA a power 
of sale in connection with such liens. 
 
On May 2, 1985, RRVA instituted a foreclosure 
action against Roxrun in the Supreme Court of the 
State of New York based upon Roxrun's failure to 
pay maintenance assessments and special 
assessments for capital improvements which RRVA 
claimed were due.   RRVA also filed on the same 
date a notice of pendency of the foreclosure action. 
 
RRVA prevailed in the foreclosure action;  on 
October 1, 1986, an order and judgment of 
foreclosure and sale was entered.   The judgment 
awarded RRVA $169,230.99, plus interest computed 
at the 9% legal rate, plus additional assessments to 
become due between August 20, 1986 and the sale 
date.   A sale was scheduled for December 8, 1986.   
Roxrun appealed and applied to the Appellate 
Division for a stay of the sale pending appeal.   
RRVA cross-appealed.   On December 4, 1986, the 
Appellate Division issued a decision to consolidate 
the two appeals and to grant a stay conditioned upon 
the posting of a $100,000 undertaking. 
 
Instead of posting the bond, Roxrun filed its 
voluntary, Chapter 7 petition several hours before the 
scheduled sale.   In deference to the automatic stay, 
the referee adjourned the sale.   As of the filing date, 
RRVA was due $178,111.99 in accordance with the 
terms of its judgment. 
 
At about the same time as the bankruptcy petition 
was filed, RRVA moved to dismiss the appeals from 
the order and judgment of foreclosure. FN2  By cross-
motion dated December 16, 1986, Roxrun (and not 
the bankruptcy trustee), without leave of court, 
opposed that motion and asked the Appellate 
Division, among other things, to a) specify the 
contents of and financial responsibility for 
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assembling the record on appeal b) reaffirm Roxrun's 
right to perfect all appeals c) declare that the 
requirement of the $100,000 undertaking was for the 
sole purpose of insuring that the value of the property 
would not be diminished during the appeal  FN3 and d) 
expand its order of consolidation.   LGP also cross-
moved in opposition to RRVA's motion and in 
support of Roxrun's cross-motion. 
 
 


FN2. LGP had also appealed. 
 


FN3. Roxrun's counsel, who is special 
counsel to the trustee here, represented to 
the Appellate Division that if the 
undertaking were so limited “Roxrun would 
then be in a position to withdraw its 
bankruptcy petition....” 


 
RRVA responded to these cross-motions with letters 
asking the Appellate Division to hold the cross-
motions in abeyance pending the appointment of a 
bankruptcy trustee because the appeals were stayed 
by the bankruptcy.   The Appellate Division 
concurred.   In February, 1987 it ordered the appeals 
be held in abeyance even though the trustee (without 
seeking bankruptcy court approval) had asked the 
Appellate Division to consider RRVA's motion to 
dismiss the appeals and the two cross-motions. FN4


 
 


FN4. RRVA had properly advised the 
Appellate Division that the appeals were 
stayed until this court issued an order 
annulling, modifying, terminating or 
vacating the automatic stay, even though the 
trustee had asked the Appellate Division to 
rule. 


 
By motion filed May 6, 1987, RRVA moved this 
court for an order to permit execution of the 
judgment of foreclosure and sale, contending that the 
debtor had no equity in the property, that RRVA's 
interest was not adequately protected and that there 
was good cause to modify the stay.   The good cause 
was alleged to be that the filing was made solely to 
obtain the benefit of the automatic stay, which 
obviated the need to post the $100,000 bond which 
the Appellate Division four days earlier had imposed.   
The motion was supported by affidavits and a variety 
of documents, including*1001  an appraisal by one 
Perry White.   RRVA submitted evidence that it was 
owed, in addition to the $178,111.99 prepetition 
amount, $17,221.62, (comprised of $6,009.12 in 
post-petition interest pursuant to the judgment and 


$11,212.50 in post-petition maintenance assessments) 
and $7,326.60 in unpaid and overdue real estate 
taxes.   None of these calculations were controverted 
by the trustee.   The trustee opposed the motion and 
cross-moved to lift the stay for the limited purposes 
of allowing the Appellate Division to determine 
RRVA's motion to dismiss the appeals and Roxrun's 
and LGP's cross-motions.   The trustee contended that 
Roxrun has “potentially great equity” in the land 
because “an efficient developer could [conceivably] 
realize a profit margin of 5-10% ...” (Affirmation of 
Frank Taddeo, Esq. dated May 25, 1987 at ¶  20).   
The trustee also contended that the bankruptcy filing 
was not improper.   Nowhere in his initial opposition 
did the trustee urge that RRVA was adequately 
protected. 
 
The motions to lift the stay were first heard on June 
2, 1987.   During oral argument, the trustee's special 
counsel contended, for the first time, that RRVA's 
judgment of foreclosure constituted a voidable 
preference which the trustee would eventually seek to 
set aside.   Because the trustee challenged the validity 
of RRVA's appraisal and because RRVA's counsel 
did not have his appraiser present to testify, RRVA 
consented to a continuation of the automatic stay to 
allow it to bring in its appraiser. FN5  A valuation 
hearing was set for June 16, 1987, with the 
understanding that no adjournments would be 
granted.   RRVA consented to a limited modification 
of the automatic stay to permit the Appellate Division 
to rule prior to the valuation hearing on one prong of 
Roxrun's motion, namely, the request that the 
Appellate Division limit the purpose of the $100,000 
bond.   The Appellate Division did rule, denying 
Roxrun's motion and refusing to modify its order.   
Roxrun's “backer,” Isaac Pollak, who is the sole 
shareholder of both Roxrun and LGP, refused to post 
the bond. 
 
 


FN5. The court permitted LGP to effectively 
intervene and appear in opposition to 
RRVA's motion and in support of the 
trustee's cross-motion. 


 
On June 16, 1987, notwithstanding that RRVA's 
motion was made some six weeks earlier and that the 
trustee was specifically advised on June 2 that no 
further adjournments would be granted, the trustee 
asked this court to “commence” the valuation hearing 
that day and then “continue” it for several weeks to 
allow the trustee to retain an appraiser.   The 
application was denied, the court noting that the 
trustee had had ample time since the motion was 
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made to prepare his case.   The evidentiary hearing 
was conducted, RRVA calling Mr. White and the 
trustee calling no witnesses. FN6


 
 


FN6. Counsel for the trustee and RRVA 
both requested the opportunity to submit 
post-trial briefs, which request was granted, 
but on an expedited schedule. 


 
Perry White, a 23 year resident of Roxbury, New 
York, the town in which Roxrun's land is located, is a 
real estate salesperson and branch manager of a real 
estate office in Roxbury.   He is also the owner of a 
real estate consulting business, a member of the 
Delaware County Planning Board and a former 
chairman of the Town of Roxbury Planning Board.   
He has several years' experience in the sale of 
unimproved property in Roxbury and has performed 
for a fee many appraisals of land, improved and 
unimproved, in the Roxbury area, including 
improved sites in the development of which Roxrun's 
property is a part.   In preparing his appraisal of 
Roxrun's land he visited Roxrun's property once for 
an extended period of time and visited comparable 
sites as well.   The court found Mr. White to be a 
particularly articulate and credible witness. 
 
Roxbury is a town of 2,500 people located in a rural, 
mountainous area of Delaware County.   Much of its 
land is or was farmed.   The town contains two 
hamlets of higher density.   One of these hamlets is 
the Roxbury hamlet, where Roxrun's property is 
located. 
 
Roxrun's lots, which constitute 29.8 acres, are 
adjacent to Roxbury Run Village.   The Roxrun 
property is essentially *1002 unimproved, except for 
a road system, and is relatively level.   Roxbury Run 
Village is the only existing townhouse and/or 
condominium project in the Town of Roxbury.   It 
contains well in excess of 100 units. 
 
 [1] In making his appraisal, Mr. White utilized fair 
market value.   To arrive at the fair market value he 
utilized a comparable market data analysis, that is, he 
looked for properties essentially similar to the 
Roxrun property that have been sold within the past 
12 months and compared the value of those 
properties with Roxrun's property using necessary 
adjustments.   The most comparable sales which Mr. 
White found were those of a small group of 
residential lots overlooking the Kass Inn golf course.   
These ranged in sales price from $4,400 per acre to 
$5,900 per acre.   Mr. White found that the Roxrun 


property was worth the highest amount per acre that 
the Kass Inn property sold for, namely, $5,900 per 
acre, for a total of $175,820.   Although the trustee 
and LGP argue that the Roxrun property is more 
valuable because the Roxrun lots carry rights to use a 
swimming pool and tennis courts, the owners of the 
Kass Inn lots may use the golf course and tennis 
courts (for a fee).   No testimony was adduced 
suggesting that any small difference in available 
amenities would affect the sales price of otherwise 
comparable lots and, therefore, the accuracy of the 
appraisal. FN7


 
 


FN7. Arguably, the Kass Inn land could be 
more attractive to a purchaser than Roxrun's.   
At Roxbury Run Village, all purchasers are 
assessed fees for the construction, 
maintenance and operation of the common 
facilities.   At Kass Inn, fees are paid only 
for the use of the facilities.   To some 
purchasers, this might be a preferable 
arrangement.   We decline to speculate about 
whether one system makes the land more 
valuable than the other.   Inasmuch as the 
amenities available are roughly comparable, 
we see no reason to criticize the appraiser's 
analysis or his use of the Kass Inn property 
as the most comparable property available. 


 
II.  


 
Bankruptcy Code section 362(d) provides that upon 
request of a party in interest, the court shall grant 
relief from the automatic stay 
(1) for cause, including the lack of adequate 
protection of an interest in property of such party in 
interest;  or 
(2) with respect to a stay of an act against property 
under subsection (a) of this section if- 
(a) the debtor does not have an equity in such 
property;  and 
(b) such property is not necessary to an effective 
reorganization. 
 
The party moving for relief from the stay carries the 
burden of proof on the issue of the debtor's equity in 
the subject property while the party opposing such 
relief bears the burden of proof on all other issues.  
11 U.S.C. §  362(g). 
 
 [2] [3] Through proving that the liens on Roxrun's 
property exceed the property's worth, RRVA has 
demonstrated that Roxrun lacks equity in the 
property.   RRVA has submitted uncontroverted 
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evidence that it was owed in excess of $178,000 pre-
petition and at least another $18,000 in unpaid post-
petition maintenance assessments and unpaid real 
estate taxes.   Further, LGP holds a secured claim for 
$400,000. FN8  Thus, total liens are in the approximate 
amount of at least $596,000. FN9


 
 


FN8. The debtor's bankruptcy petition lists 
secured claims in favor of LGP in amounts 
of $360,000 and $400,000.   The schedules 
annexed to the petition state that LGP has a 
1982 mortgage of $360,000 and that it later 
obtained a judgment in the amount of 
$400,000 based upon that lien.   The trustee 
did not indicate any dispute concerning the 
validity of that $400,000 lien. 


 
FN9. In determining equity for purposes of 
11 U.S.C. §  362(d), all liens secured by the 
property in question should be considered.   
See Pistole v. Mellor (In re Mellor ), 734 
F.2d 1396, 1400 n. 2 (9th Cir.1984);  2 L. 
King, Collier on Bankruptcy ¶  362.07 at 
362-60 (15th ed. 1987);  M. Bienenstock, 
Bankruptcy Reorganization at 135 (1987). 


 
The amount of the liens far exceeds Mr. White's 
appraisal of the property, which was $175,820. FN10  
We find no reason to quarrel with this valuation.   
Through his testimony, Mr. White demonstrated that 
he conducted a thorough appraisal, the details of 
*1003 which we described above.   See part I supra.   
Also evident from Mr. White's testimony was his 
excellent knowledge of the subject matter. 
 
 


FN10. Mr. White said that this figure should 
be adjusted by a 1% increase per month so 
that as of the time that he was testifying, the 
value of the property was 2% higher, or 
$179,336. 


 
Faced with this credible appraisal, the trustee came 
forward with no competing appraisal but instead 
sought only to discredit White's testimony and 
appraisal through cross-examination.   Regrettably 
for the trustee that cross-examination served only to 
convince this court of the strength of the White 
appraisal.   Further, we note that Roxrun itself stated 
on schedule B to its Voluntary Chapter 7 Petition that 
the property had a market value of $100,000.   The 
bankruptcy petition was signed by Mr. Pollak yet he 
never testified as to why that $100,000 figure which 
he put in the schedules was incorrect.   Accordingly 


we find overwhelming evidence that Roxrun lacks 
equity in the property.  FN11


 
 


FN11. We are not convinced by the trustee's 
argument that Roxrun has potentially great 
equity in the land because if a developer 
invested money to build townhouses on the 
property he might realize a profit.   We are 
necessarily concerned with whether this 
debtor has current equity in the property.   
Moreover, the trustee's assertion was not 
backed up by any evidence;  in fact, Mr. 
White testified that, in his opinion, 
development of the property at this point in 
time might no longer be profitable. 


 
 [4] [5] The lack of equity is not dispositive on a 
request to lift the stay because the debtor may resist 
such relief if it can prove that the property is 
necessary for an effective reorganization.  11 U.S.C. 
§  362(d);  In re Saint Peter's School, 16 B.R. 404, 
409 (Bankr.S.D.N.Y.1982).   The trustee and LGP 
strenuously urge that the property is indeed necessary 
to reorganize, that LGP is more than amenable to a 
“workable rehabilitation plan” and that it need only 
show a “reasonable likelihood” that Roxrun will be 
able to propose a plan resulting in a successful 
reorganization.   But Roxrun is not attempting to 
reorganize, it is voluntarily liquidating.   Thus there 
can be no question that the property is not necessary 
for an effective reorganization.   The courts and 
commentators agree that in a chapter 7 case, where 
the debtor has no equity in the property, the 
automatic stay must be lifted.  Rusiski v. Pribonic (In 
re Pribonic ), 16 C.B.C.2d 626, 639, 70 B.R. 596 
(Bankr.W.D.Penn.1987).   See generally B. 
Weintraub & A. Resnick, Bankruptcy Law Manual ¶  
1.09[8] at 1-46 (1986);  Sovran Bank, N.A. v. 
Anderson, 743 F.2d 223, 225 n. 1 (4th Cir.1984).  FN12


 
 


FN12. We are mindful that property may be 
necessary for an effective reorganization 
even if the estate is being liquidated if that 
liquidation is occurring in the context of a 
chapter 11 case, for a liquidating plan is 
permissible in chapter 11.  11 U.S.C. §  
1123.   But to confirm a liquidating plan the 
debtor must be able to satisfy certain 
administrative and priority indebtedness 
which it need not do in chapter 7.   Thus, 
there is a substantial difference between the 
two kinds of liquidation. 
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 [6] Also unconvincing are several other defenses 
raised by the trustee in his effort to resist lifting the 
automatic stay.   First, it is argued that RRVA was 
required to commence an adversary proceeding rather 
than proceed, as it did, by motion.   A quick look at 
the Federal Rules of Bankruptcy Procedure would 
have instructed the trustee's counsel that relief from 
the automatic stay is accomplished through a motion.   
See Fed.R.Bankr.P. 4001, 4004, 7001. 
 
 [7] Equally unpersuasive is the argument that RRVA 
is not a party in interest entitled to seek relief from 
the stay. FN13  We cannot conceive how a secured 
creditor could be anything other than a party in 
interest for purposes of section 362.   The argument 
that RRVA is not a party in interest because it has not 
filed a claim is ludicrous not only because the 
creditor did file a claim, but because RRVA was 
scheduled as a secured creditor by the debtor. 
 
 


FN13. 11 U.S.C. §  362(d) refers to a “party 
in interest” making the request for relief 
from the stay. 


 
 [8] It is also argued that RRVA is not entitled to 
relief from the stay because the trustee is intending to 
bring a preference action to set aside the order and 
judgment of foreclosure. FN14  The theory is that the 
judgment is voidable because it was entered within 
ninety days of the filing of Roxrun's petition.   
Although it is not appropriate*1004  on a motion to 
lift the stay to adjudicate whether a secured party's 
lien is voidable as a preference, it is appropriate to 
consider the alleged voidability of that lien.   See B. 
Weintraub & A. Resnick, Bankruptcy Law Manual at 
911.09[8] n. 88 (Supp.1986);  Cheshire County 
Savings Bank v. Pappas, (In re Pappas ), 55 B.R. 
658, 661 (Bankr.D.Mass.1985).   See also Johnson v. 
Righetti, (In re Johnson ), 756 F.2d 738, 740 (9th 
Cir.), cert. denied, 475 U.S. ----, 106 S.Ct. 88, 88 
L.Ed.2d 72 (1985). 
 
 


FN14. After the close of the record on this 
matter, the trustee instituted such an action. 


 
 [9] Without analyzing all the elements necessary for 
the trustee to prove a preference, we do not see how 
setting aside the judgment and order of foreclosure 
would alter RRVA's position as a secured creditor in 
this bankruptcy.   The lien it holds does not arise 
from the judgment of foreclosure but rather is 
occasioned by the operation of the provision of the 
Declaration which states that all assessments, 


interest, costs, and fees “shall be a charge on the land 
and shall be a continuing lien upon the property 
against which such assessment is made.”   
Declaration at Art. IV, §  1.   See Colonial Financial 
Corporation v. Nelson, 148 Misc. 55, 264 N.Y.S. 139 
(Nassau Cty.Ct.1933) (upholding as against first 
mortgagee lien created by agreement between lot 
owner and development association which lien arose 
from annual assessments);  see also Fiore v. Smith, 
96 N.Y.S.2d 610 (Sup.Ct.Queens Cty.1950) (parties 
may by agreement establish a lien);  Herzog v. 
Birmingham Fire Insurance Company (In re D.H. 
Overmyer Co., Inc.), 19 B.R. 750, 758 
(Bankr.S.D.N.Y.1982).   The Declaration cannot be 
clearer as to this point.   The foreclosure action was 
only a means to enforce an already existing lien.   
Article IV, section 10 of the Declaration, which deals 
with remedies of RRVA for nonpayment of 
assessments, includes the right of RRVA to 
“foreclose the lien against the Townhouse Unit.”   
Obviously, foreclosure presupposes a valid lien and 
the judgment of foreclosure thereby implicitly 
constitutes a finding that RRVA had a valid and 
subsisting lien.   Thus the trustee's attempt to 
characterize the lien as a judicial lien arising out of 
the docketing of a money judgment pursuant to 
N.Y.C.P.L.R. 5203(a) is simply wrong.   
Accordingly, even assuming that the judgment and 
order of foreclosure were set aside as a preference 
pursuant to 11 U.S.C. section 547, the lien arising 
from the assessments would survive. 
 
 [10] But we do not believe that the judgment could 
be set aside as a preference precisely because RRVA 
obtained no priority over general unsecured creditors 
by virtue of the judgment.   One leading bankruptcy 
commentator has addressed this issue in the context 
of a preference action, succinctly stating: 
Section 547, however, is concerned primarily with 
judgments or judicial proceedings that create liens 
within the preference reach back period to secure 
claims that previously had no preferential standing.   
Accordingly, a judgment entered within the 
preference reach back period and arising out of the 
enforcement of a valid and subsisting lien, which has 
priority over claims of general creditors and against 
which the trustee cannot assert a paramount right, 
does not constitute an avoidable preference. 
 
4 L. King, Collier on Bankruptcy ¶  547.03 at 547-19 
(15th ed. 1987) (footnote omitted). 
 
 [11] [12] [13] [14] Having found that the debtor 
lacks equity in the property and that it is not 
necessary for an effective reorganization, we must lift 
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the automatic stay. FN15  We *1005 do not, however, 
believe it appropriate to lift the automatic stay for the 
single purpose of foreclosure.   To protect whatever 
ability, if any, the trustee may have to overturn the 
judgment of foreclosure, we lift the automatic stay to 
allow continuation of the foreclosure action and all 
the state court litigation respecting the propriety of 
that judgment. 
 
 


FN15. The trustee's argument that RRVA is 
adequately protected is first presented to this 
court in the trustee's post-hearing 
memorandum and comes too late in the day.   
In any event, it is the trustee who would bear 
the burden of proof on such an issue, 11 
U.S.C. §  362(g), and clearly he has failed to 
meet that burden.   See Post-Hearing 
Memorandum of RRVA filed June 23, 1987 
at 13-14.   Further, we do not have to reach 
the question of adequate protection because 
the creditor has fulfilled the two-pronged 
test under section 362(d)(2), which is not 
derived from the concept of adequate 
protection.  “[T]he import of that test is that 
if the debtor lacks equity in property and 
does not need it to reorganize, then the stay 
is unjustified.   Restraining creditors from 
enforcing their rights is strong medicine.   
The Bankruptcy Code does not sanction the 
stay for the stay's sake.”   M. Bienenstock, 
Bankruptcy Reorganization at 135 (1987). 


 
IT IS SO ORDERED. 
 
Bkrtcy.S.D.N.Y.,1987. 
In re Roxrun Estates, Inc. 
74 B.R. 997 
 
END OF DOCUMENT 
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United States Bankruptcy Court,S.D. Texas,Houston 


Division. 
In re SAN JACINTO GLASS INDUSTRIES, INC., 


Debtor. 
Bankruptcy No. 88-05602-H5-11. 


 
Dec. 7, 1988. 


 
Matter came before court on motion of creditor for 
authority to sell personal property.   The Bankruptcy 
Court, Margaret A. Mahoney, J., held that 
undersecured creditor failed to establish 
circumstances warranting application of exception to 
strict compliance with marshaling requirements. 
 
Motion granted. 
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51 Bankruptcy 
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[5] Bankruptcy 51 2536 
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                    51k2536 k. Letters of Credit. Most Cited 
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[6] Debtor and Creditor 117T 14 
 
117T Debtor and Creditor 
     117Tk13 Marshaling Assets and Securities 
          117Tk14 k. Grounds in General. Most Cited 
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No equitable remedy can encumber paramount 
creditor, or otherwise jeopardize his right to fully 
realize his claim. 
 
[8] Bankruptcy 51 2394.1 
 
51 Bankruptcy 
     51IV Effect of Bankruptcy Relief;  Injunction and 
Stay 
          51IV(B) Automatic Stay 
               51k2394 Proceedings, Acts, or Persons 
Affected 
                    51k2394.1 k. In General. Most Cited 
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 (Formerly 51k2394) 
Action of beneficiary under letter of credit in drawing 
against letter does not require resort to court for prior 
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assets in violation of automatic stay.  Bankr.Code, 11 
U.S.C.A. §  362. 
 
[9] Bankruptcy 51 2971 
 
51 Bankruptcy 
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          51VII(F) Priorities 
               51k2971 k. Marshaling. Most Cited Cases
Although bankruptcy courts have broad equitable 
powers, equitable remedies such as marshaling 
should be administered with temperance to prevent 
established commercial standards from being 
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[10] Debtor and Creditor 117T 14 
 
117T Debtor and Creditor 
     117Tk13 Marshaling Assets and Securities 
          117Tk14 k. Grounds in General. Most Cited 
Cases
While marshaling doctrine should be invoked to 
effect equitable result, it should, to extent possible, 
uphold rights and duties that parties contract for 
when undertaking business transactions. 
 
[11] Bankruptcy 51 2971 
 
51 Bankruptcy 
     51VII Claims 
          51VII(F) Priorities 
               51k2971 k. Marshaling. Most Cited Cases
Bankruptcy court should allow marshaling even 
when, at times, strict adherence to common debtor 
requirement has not been met. 
 


[12] Debtor and Creditor 117T 14 
 
117T Debtor and Creditor 
     117Tk13 Marshaling Assets and Securities 
          117Tk14 k. Grounds in General. Most Cited 
Cases
Exceptions to marshaling requirements should be 
applied only when moving party presents clear and 
convincing evidence of basis of marshaling exception 
and inequitable conduct by persons or entity whose 
assets are subject to marshaling. 
 
[13] Debtor and Creditor 117T 14 
 
117T Debtor and Creditor 
     117Tk13 Marshaling Assets and Securities 
          117Tk14 k. Grounds in General. Most Cited 
Cases
Undersecured creditor fell short of demonstrating that 
circumstances warranted exception to application of 
strict compliance with marshaling requirements, 
where undersecured creditor reasoned only that 
unsecured creditor's estate would benefit by 
marshaling of assets, but failed to allege inequitable 
conduct. 
 
 
*935 Keavin D. McDonald (Bonham, Carrington & 
Fox, of counsel), Houston, Tex., for debtor. 
Elizabeth M. Guffy (Jenkins & Gilchrist, P.C., of 
counsel), Houston, Tex., for Bank of New England, 
N.A. 
Michael S. Holmes (Lackshin & Nathan, of counsel), 
Houston, Tex., for William Galtney. 
John Mayer (Ross, Banks, May, Cron & Cavin, of 
counsel), Houston, Tex., for Westinghouse Credit 
Corp. 
Gary C. Miller (Mayor, Day & Caldwell, of counsel), 
Houston, Tex., for First City Nat. Bank of Houston, 
Independent Executor for the Estate of Lamar 
McCormick. 
Lawrence A. Young (O'Connor, Wisner, Craig & 
Young, P.C., of counsel), Houston, Tex., for five 
petitioning unsecured creditors. 
 


MEMORANDUM OPINION AND ORDER 
REGARDING DEBTOR'S APPLICATION TO 


SELL PERSONAL PROPERTY  
MARGARET A. MAHONEY, Bankruptcy Judge. 
 


JURISDICTION  
 
This matter is before me on motion by San Jacinto 
Glass Industries, Inc. (debtor) to sell personal 
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property pursuant to 11 U.S.C. §  363.   I have 
jurisdiction to hear this proceeding under 28 U.S.C. §  
1334(b), 28 U.S.C. §  157(a), and the District Court's 
Order of Reference of Bankruptcy Cases and 
Proceedings.   Since the resolution of the issues 
before me turns on the interpretation and application 
of a specific provision of Title 11, the proceeding is a 
core proceeding pursuant to 28 U.S.C. §  
157(b)(2)(N).   See also, In the Matter of J.P. Wood, 
M.D. and C.B. Wood, 825 F.2d 90, 93 (5th Cir.1987). 
 
 


FACTS  
 
San Jacinto Glass Industries, Inc. (debtor) is a 
Chapter 11 debtor by virtue of the filing of an 
involuntary Chapter 7 petition on June 30, 1988, and 
debtor's conversion to a voluntary Chapter 11 case on 
August 1, 1988.   Prior to bankruptcy, debtor 
borrowed money and entered into security 
agreements with various creditors, including current 
claimants, First City National Bank of Houston (First 
City), executor of the estate of Lamar McCormick, 
and Westinghouse*936  Credit Corporation (WCC).   
To evidence part of its indebtedness, debtor executed 
a promissory note with First City for $828,900.06 on 
September 12, 1986.   As security for the note, First 
City was given priority interest in debtor's accounts, 
chattel paper, instruments, general intangibles and 
current and after-acquired inventory.   According to 
First City's proof of claim, debtor still owed $661,024 
at the time of bankruptcy.  FN1


 
 


FN1. At the time the note was executed, 
debtor also owed First City $449,434.13 
which was due to be paid on October 31, 
1986.   Presumably, this unsecured portion 
of the debt has been paid, and the 
outstanding indebtedness is therefore fully 
covered by the security agreement described 
herein.   Whether or not this is accurate, 
First City stipulates that its allowed claim is 
less than fully secured. 


 
WCC made two purchase money loans to debtor to 
finance the acquisition of certain specified production 
line equipment. FN2  WCC has a senior perfected 
security interest in this equipment which at present 
secures an outstanding deficiency of $217,695. 


FN2. In another transaction, debtor 


guaranteed a loan made by WCC to a sister 
company, Texas Mirror, Inc.   The 
deficiency on that loan totals $7,128.61.   
The three debts were later cross-
collateralized. 


 
To additionally secure payment of its purchase 
money loans, WCC required debtor to obtain an 
irrevocable standby letter of credit for $100,000.   By 
its terms, the letter of credit could be drawn on by 
WCC if WCC presented proof of debtor's default on 
loan repayments.   The letter of credit was personally 
guaranteed by debtor's Chairman of the Board, Mr. 
William Galtney, and his wife.   The issuer of the 
letter of credit, Allied Bank, received as security 
from the Galtneys municipal bond units worth 
$100,000.   To date, WCC has not drawn on the letter 
of credit even though the debtor has not made a loan 
payment since April 1988, over two (2) months 
before the bankruptcy case was filed by its creditors. 
 
Since the filing of the petition, debtor has three times 
sought and obtained court authorization to sell 
substantial portions of its assets.   These sales have 
been represented as a continuation of debtor's 
prebankruptcy plan to effect a controlled liquidation 
of its business.   The first sale involved equipment 
that debtor claims was substantially all of its assets.   
The sale netted $460,000 the proceeds of which are 
being held pending the resolution of a lien dispute. 
 
The second and third sales consisted exclusively of 
equipment encumbered by a WCC purchase money 
security interest.   The proceeds of the second sale, 
$80,000, were paid to WCC without dispute from any 
party.   The third sale, the subject of this proceeding, 
was authorized by me over creditor objections and 
netted $214,000.   No party disputes WCC's priority 
claim to these proceeds.   However, First City is 
asking this court to order a marshaling of assets to 
compel WCC to proceed first against the letter of 
credit to satisfy its claim.   The proceeds of the 
equipment sale would then be used only to the extent 
needed to cover any remaining deficiency owed to 
WCC.   If WCC were to proceed in this manner, 
approximately $90,000 would be made available to 
unsecured claimants.  FN3  Included in this class of 
creditors is First City, at least to the extent that its 
claim against the debtor is undersecured. 
 


  
 FN3.  


 
 


©  2006 Thomson/West. No Claim to Orig. U.S. Govt. Works. 
 



http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=11USCAS363&FindType=L

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=28USCAS1334&FindType=L

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=28USCAS1334&FindType=L

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=28USCAS157&FindType=L

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=11USCAS363&FindType=L

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=28USCAS157&FindType=L

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=28USCAS157&FindType=L

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1987100100&ReferencePosition=93

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1987100100&ReferencePosition=93

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1987100100&ReferencePosition=93





93 B.R. 934 Page 4
93 B.R. 934, 3 Tex.Bankr.Ct.Rep. 121, Bankr. L. Rep.  P 72,539 
(Cite as: 93 B.R. 934) 
 
  Sale Proceeds  $214,000
WCC's claim $224,824 
Less: Letter of Credit Draw 100,000 
  124,824
Proceedings Remaining for   
  Distribution to General   
  Creditors  $89,176
 
 
Alternatively, First City has protested the sale as being 
outside a plan of reorganization and asked that the 
proceeds be withheld from WCC until a plan is 
confirmed.   The proceeds of the sale have been placed in 
escrow pending the outcome of this proceeding. 
 
 


PROCEDURE  
 
This proceeding is normally treated as an adversary 
proceeding as that is defined in Bankruptcy Rule 7001(7) 
(“[An adversary proceeding] is a proceeding in a 
bankruptcy court ... (7) to obtain an injunction or *937 
other equitable relief”).   However, since First City is 
seeking marshaling in response to debtor's motion to sell 
and WCC's motion to lift stay, the matter need not be 
brought as an adversary proceeding.   See In re Mel-O-
Gold, Inc., 88 B.R. 205, 207 (Bankr.S.D.Iowa 1988) 
(under Bankruptcy Rule 7001(7), marshaling can be 
requested in response to any type of motion brought by 
another party and in that context need not be filed as an 
adversary proceeding). 
 
 


Marshaling of Assets  
 
Marshaling of assets originated as a common law doctrine 
and enjoys continued vitality in state and federal case law.   
The doctrine is founded in equity, and its application in 
bankruptcy is supported by 28 U.S.C. §  1481 which 
grants bankruptcy courts the powers of a court of equity. 
 
 [1] The purpose underlying marshaling “is to prevent the 
arbitrary action of a senior lienor from destroying the 
rights of a junior lienor or a creditor having less security.”  
Meyer v. United States, 375 U.S. 233, 237, 84 S.Ct. 318, 
321, 11 L.Ed.2d 293 (1963).   The doctrine asserts that a 
senior lien creditor with a right to proceed against more 
than one asset of a debtor must, in fairness, attempt to 
satisfy his claim(s) from assets that are not encumbered 
with junior liens.   By exercising such a choice, there are 
more funds available for distribution to other creditors of 
the common debtor, thus satisfying these claims to the 
maximum extent possible. 


 
 [2] The traditional threshold requirements of marshaling 
are threefold:  (1) the contesting claimants both have 
secured claims against a common debtor;  (2) the assets or 
funds subject to marshaling belong solely to the common 
debtor;  and (3) one of the lienholders, alone, has the right 
to resort to more than one fund or asset of the debtor.  Id. 
at 236, 84 S.Ct. at 320-21.
 
 


1. Secured Lienholder Requirement. 
 
In this case, the party invoking the marshaling doctrine, 
First City, is an undersecured creditor of the debtor, with 
outstanding claims totaling $661,024.  FN4  However, with 
regard to the equipment at issue here, First City is an 
unsecured creditor due to WCC's priority position as 
purchase money security interest holder.   Both parties 
have stipulated to the validity and seniority of WCC's 
lien.   In addition, First City does not claim and does not 
hold any enforceable interest in the letter of credit, or in 
any other collateral of debtor to which WCC may look for 
satisfaction of its claim.   First City, then, holds unsecured 
status with regard to all assets which might be the subject 
of a marshaling order against WCC. 
 
 


FN4. See footnote 1, supra. 
 


2. Property of the Debtor. 
 
 [3] [4] [5] It is well established that credit extended by a 
third party on behalf of a debtor via a letter of credit is not 
considered property of the bankruptcy estate as defined in 
11 U.S.C. §  541(a)(1).   In the Matter of Compton Corp., 
831 F.2d 586, 589 (5th Cir.1987).   The same is true of 
proceeds distributed pursuant to a letter of credit.  Id.  
This view, however, does not hold for the party who is 
entitled to receive payment via a letter of credit.   Such 
right to payment is deemed the property of the 
beneficiary, even if not exercised until after bankruptcy.  
Farmer v. Crocker Nat'l. Bank, (In re Swift Aire Lines, 
Inc.), 20 B.R. 286, 288 (Bankr.C.D.Cal.1982).   The facts 
of this case indicate that WCC is entitled to draw on the 
letter of credit as the beneficiary of the contract made 
between the issuer, Allied Bank, and the debtor.   There is 
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no indication in the record that the terms of the agreement 
require WCC to first proceed against the equipment 
purchased with the loan proceeds.   While WCC's reliance 
on the letter of credit might be viewed as contingent, 
WCC nonetheless holds an undisputed legal right to 
receive payment from the letter of credit.   Therefore, the 
letter of credit and its proceeds are to be considered the 
property of WCC, and not that of the debtor. 
 
 


*938 3. Unencumbered Access to All Funds. 
 
 [6] [7] The hallmark of the marshaling doctrine is 
contained in the requirement that one creditor alone have 
access to more than one of the debtor's assets by which to 
realize its claim.   In equity, the paramount creditor's 
power to make discretionary choices regarding sources of 
repayment should be tempered but only to the extent 
necessary to insure that other deserving creditors be 
spared needless adverse effects.  Meyer, 375 U.S. 233, 
237, 84 S.Ct. 318, 321.   No equitable remedy can 
encumber the paramount creditor, or otherwise jeopardize 
his right to fully realize his claims.   2 J. Story, 
Commentaries on Equity Jurisprudence §  869, at 247 
(14th Ed.1918).   See also, Peoples Bank of Tuscaloosa v. 
Computer Room, Inc., (In re Computer Room, Inc.), 24 
B.R. 732, 736 (Bankr.N.D.Ala., W.D.1982). 
 
 [8] It has already been shown that WCC has the right to 
draw against the letter of credit if it chooses to do so.   
The procedure involved would not require any resort to 
the court for prior authorization since the payment is not 
deemed to be a transfer of assets in violation of the 
automatic stay provisions of 11 U.S.C. §  362.  Braucher 
v. Continental Illinois Nat'l. Bank and Trust Co. of 
Chicago, (In re Illinois-California Exp., Inc.), 50 B.R. 
232, 235 (Bankr.D.Colo.1985).   There are no known 
legal impediments to drawing on the letter, such as fraud 
in the making of the credit arrangements.   As to the 
purchase money security interest in the equipment, the 
proceeds of the equipment sale are presently being held in 
escrow.   WCC need only obtain court authorization based 
on a favorable disposition of this proceeding before 
accessing these funds.   In short, there would be no 
inequitable hardship placed on WCC if they were ordered 
by this court to proceed first against either fund. 
 
It should be noted that First City, as unsecured creditor, 
does not have access to either fund which is the subject of 
its marshaling request.   Such access is another one of the 
traditional requirements of marshaling that has not been 
met by First City as the party seeking marshaling. 
 
 


5. Applications of the Marshaling Doctrine. 


 
First City is asserting that their unsecured creditor status 
and the fact that one of the funds is not property of the 
debtor should not prevent marshaling in this case.   First 
City relies upon the case of In re Jack Green's Fashions 
for Men-Big & Tall, 597 F.2d 130 (8th Cir.1979), and the 
line of cases following this controversial 8th Circuit 
decision. FN5  WCC contests application of this line of 
cases, noting that other circuits and commentators have 
severely criticized the extension of such equitable remedy 
to unsecured creditors. 
 
 


FN5. The line of cases that has followed this 
decision is In the Matter of Multiple Services 
Industries, Inc., 18 B.R. 635 
(Bankr.E.D.Wis.1982);  In re Tampa Chain Co., 
Inc., 53 B.R. 772, 13 B.C.D. 792 
(Bankr.S.D.N.Y.1985);  and Farmers and 
Merchants Bank v. Gibson, 81 B.R. 83 
(Bankr.N.D.Fla.1984), aff'd., 81 B.R. 84 
(N.D.Fla.1986). 


 
 [9] [10] The bankruptcy courts have broad equitable 
powers as provided under 28 U.S.C. §  1481.   However, 
equitable remedies such as marshaling should be 
administered with temperance to prevent established 
commercial standards from being undermined in the 
process.   As aptly described in Matter of Samuels & Co., 
Inc., 526 F.2d 1238 (5th Cir.1979), equity courts are not 
to engage in reworking commercial law merely to avoid 
certain undesirable results.   So while the marshaling 
doctrine should be invoked to effect an equitable result, it 
should, to the extent possible, uphold the rights and duties 
that parties contract for when undertaking business 
transactions.   That is why the traditional requirements for 
marshaling have been strictly construed.   However, in 
light of the new, broadened applications of the doctrine, a 
study of commercial and bankruptcy ramifications is in 
order to test the strictness of the marshaling requirements 
and their suitability to this case. 
 
The marshaling elements that the Jack Green's line of 
cases tries to soften are (1) the lack of standing of an 
unsecured creditor, and (2) the property-of-the-estate 
requirement.*939    The courts have found a means to 
“end-run” these requirements in the name of equity.   To 
satisfy the standing issue, courts have granted to the 
bankruptcy trustee (or the debtor-in-possession) the status 
of hypothetical judgment lien creditor, as defined in 11 
U.S.C. §  544(a). FN6  As for the property requirement, 
courts have sought a means to either reclassify a 
particular fund or asset as that of the bankruptcy debtor 
(the “two fund” theory) or alternatively, to view the 
actions of a debtor's guarantor in such a way as to 
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characterize the guarantor as an alter-ego of that debtor, 
i.e., piercing the corporate veil (the “common debtor” 
theory). 
 
 


FN6. See House and Senate Reports (Reform Act 
of 1978) following Section 544 (trustee has 
rights of a creditor on a simple contract with 
judicial lien on debtor's property or a credit with 
an unsatisfied writ of execution, as of petition 
date). 


 
The Jack Green's decision does not offer findings or 
otherwise justify relaxing the common debtor/two fund 
requirement.   In that case, a bank made loans to a 
corporation and took a security interest in the debtor's 
business assets and in personal real estate holdings of the 
guarantors, two of the debtor's controlling shareholders.   
The corporation and the shareholders all filed for 
bankruptcy.   Upon request by the trustee, the bankruptcy 
court ordered the bank to first proceed against the real 
estate of the guarantor-shareholders before going after the 
business assets of the debtor.   The 8th Circuit Court of 
Appeals sustained this ruling, reasoning that it would be 
“in the highest degree inequitable” to exhaust the 
corporation's assets before looking to the guarantors for 
satisfaction of its claim. 
 
Because the 8th Circuit Court of Appeals did not 
elaborate on its reasons for upholding the general 
creditor's marshaling motion, this district has not followed 
Jack Green's.  In re Mesa Intercontinental, Inc., 79 B.R. 
669, 672 n. 1 (Bankr.S.D.Tex.1987) (describing the 
decision as an unclearly reasoned departure from the 
majority view). 
 
Following the precedent established in Jack Green's, the 
court in Farmers & Merchants Bank v. Gibson, 7 B.R. 
437 (Bankr.N.D.Fla.1980) attempted an exceptional 
application of marshaling by using §  544(a) to grant 
standing to the trustee and using a “reliance theory” so as 
to deem the proceeds of a guaranteed loan a capital 
contribution to the debtor's estate.   In that case, a working 
capital loan was personally guaranteed by the debtor 
corporation's president and principal stockholder and also 
by his spouse.   Security for the loan included real and 
personal assets of the guarantors and a second mortgage 
on their personal residence.   A loan note covering the 
guarantee was co-signed by the corporation and the 
individuals.   While the court acknowledged sound 
reasons for otherwise upholding the three traditional 
marshal requirements, the court observed that the working 
capital loan could have induced suppliers and service 
providers to extend credit to the debtor.   In that light, the 
loan guarantee could be construed as a contribution to 


capital.   Accordingly, the general creditors were to be 
given greater equitable considerations than the loan 
guarantors would otherwise enjoy, and marshaling was 
ordered.   The court chose to marshal by directing the 
creditor-bank to proceed first against the guarantor's 
assets.   The trustee was then subrogated to the bank's 
right to any surplus from these liquidations. 
 
On appeal, the opinion was vacated and remanded to the 
bankruptcy court for further findings on the issue of 
whether the act of co-signing the note improperly served 
as partial substantiation for finding the guarantee 
collateral to be property of the debtor.   More 
significantly, the district court found that the contribution 
to capital determination was unsubstantiated in that there 
was no corroborating evidence such as (1) corporate 
control by the guarantors, (2) treatment of the guarantees 
as a capital contribution, or (3) undercapitalization of the 
corporation at the time the loan was made.   Peacock v. 
Gibson, 81 B.R. 79 (N.D.Fla.1981).   Upon remand, the 
bankruptcy court found that the creditor bank had already 
foreclosed on all available nonexempt property of the 
guarantors.   Ruling that the homestead claim of the 
guarantors was *940 superior to that of a judgment lien 
creditor, the court refused to allow foreclosure on the 
second mortgage.   This mooted the marshaling issue 
since the bank was not able to collect its entire claim 
against the guarantor's nonexempt assets.   Therefore, the 
trustee would not realize any additional money under a 
marshaling-by-subrogation order.   Farmers and 
Merchants Bank v. Gibson, 81 B.R. 81, 82 
(Bankr.N.D.Fla.1984). 
 
On reconsideration, the court vacated this ruling due to 
factual inaccuracies.   However, the court found no 
material error in the previous findings and therefore 
reasserted that marshaling was not applicable to the 
exempted property in this case.  Farmers and Merchants 
Bank v. Gibson, 81 B.R. 83 (Bankr.N.D.Fla.1984), 
vacating Farmers and Merchants Bank v. Gibson, 81 B.R. 
81 (Bankr.N.D.Fla.1984).   On appeal, the district court 
affirmed the exception given to the exempt property.   
The court also acknowledged that marshaling against 
nonexempt properties of the guarantors would have been 
moot since the insufficiency of such collateral would 
require the bank to foreclose against the corporate debtor's 
assets to fully satisfy its claim.   In essence, the 
bankruptcy court didn't need to reach the marshaling issue 
in this case.   However, the reasoning of the case makes 
clear that the court would entertain a possible exception to 
the common debtor requirement under a contribution to 
capital theory.  Gibson v. Farmers and Merchants Bank, 
81 B.R. 84, 87 (N.D.Fla.1986). 
 
In In re Tampa Chain Company, Inc., 53 B.R. 772, 13 
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B.C.D. 792 (Bankr.S.D.N.Y.1985), a bankruptcy trustee 
succeeded in getting common debtor status applied to 
shareholder-guarantors.   In that case, the court found that 
the creditor-bank loaned working capital funds in large 
part on the strength of the guarantee which was 
collateralized with the personal assets of the guarantors.   
However, the court also found inequitable business 
conduct on the part of the guarantors with which to 
support its marshaling order.   The court found that the 
guarantors had essentially used the debtor corporation as a 
“personal piggy bank” (Id., 53 B.R. at 779, 13 B.C.D. at 
796).   The evidence showed that the guarantors were the 
recipients of a significant proportion of the corporate 
borrowings, had paid in capital to the corporation but later 
withdrew an even greater amount of funds, and had used 
the corporate funds to pay for expenses of a strictly 
personal nature.   This combined showing of inequitable 
guarantor conduct, along with lender reliance on the 
guarantor's collateral (versus that of the corporation), 
supported the court's finding of a “common debtor,” 
thereby justifying marshaling. 
 
In In the Matter of Multiple Services Industries, Inc., 18 
B.R. 635 (Bankr.E.D.Wis.1982), the court ordered a 
creditor bank to marshal assets and to look first to the 
guarantors on a corporate debt before claiming against the 
assets of the corporate debtor.   The guarantor, an officer 
and shareholder of the debtor, had secured his guarantee 
with a second mortgage on his personal residence.   
Responding to the request of the trustee, the court ordered 
marshaling under a contribution to capital theory, even 
though there was no other mitigating evidence with which 
to support a common debtor exception.   Furthermore, the 
court did not give much weight to the fact that the creditor 
bank was having to suffer the extra expense, delay and 
risk of foreclosing and paying off the first mortgage on 
the residence rather than proceed directly against the 
debtor's assets.   The court noted plainly that marshaling 
will not always be denied because there is a delay in 
enforcing one's rights as a secured creditor. 
 
 


DISCUSSION  
 
 [11] As seen in the above cases, courts will find that the 
personal property of a debtor's guarantor can be reached 
under certain circumstances.   In reviewing these minority 
decisions, I agree in principle with the notion that 
bankruptcy courts should allow marshaling even when, at 
times, strict adherence to the common debtor requirement 
has not been met.   See also Weintraub and Resnick, 
“From the Bankruptcy Courts,” U.C.C.L.J., vol 18:364, 
369-*941 370 (1986).   What seems to be lacking from 
the above decisions however is a set of standards by 
which courts and those privy to commercial transactions 


may test guarantor behavior for primary liability under a 
marshaling order.   As one commentator has noted, the 
obligation to which the guarantor submits is the 
contingent claim of the secured creditor with whom he 
contracts.   See Lachman, “Marshaling Assets in 
Bankruptcy:  Recent Innovations in the Doctrine,” 6 
Cardozo L.Rev. 671, 677 (1985).   If the law is going to 
delimit this guarantor's liability and contrarily limit the 
secured creditor's rights of enforcement against the 
principal in deference to the equitable claims of unsecured 
creditors, the law should also carefully define when such 
a result is to be justified.   Future loan transactions will be 
seriously impaired if the courts do not stand by the 
contractual expectations of all parties to the transaction.   
As stated by Story in his treatise on equity law: 
Where a creditor has a right to resort to two persons who 
are his joint and several debtors, he is not compellable to 
yield up his remedy against either, since he has a right to 
stand upon the letter and spirit of his contract unless some 
supervening equity changes or modifies his rights. 
 
2 J. Story, Commentaries on Equity Jurisprudence, §  866 
at 245 (14th Ed.1918) (emphasis added). 
 
The concern for non-justified interference with the 
regularity of commercial transactions was aptly described 
in Stuhley v. U.S. S.B.A. (In re United Med. Research, 
Inc.), 12 B.R. 941 (Bankr.C.D.Cal.1981) where the court 
refused to allow marshaling of a guarantor's assets 
without a strong showing of inequitable conduct with 
which to justify piercing the corporate veil. 
It is poor policy for courts to upset legitimate business 
transactions because of some vague concept of equity.   
We tend to forget that these decisions affect future 
commercial transactions.  Id. at 943.
 
The court went on to warn that the guarantor of corporate 
loans would feel more insecure and less willing to 
facilitate such financing for fear of losing his personal 
assets through marshaling.  Id.
 
 [12] In the spirit of the foregoing, I endorse the approach 
to marshaling in bankruptcy advanced in Chittenden Trust 
Co. v. Sebert Lumber Co., Inc., (In re Vermont Toy 
Works, Inc.), 82 B.R. 258 (Bankr.D.Vt.1987).   That court 
ruled that exceptions to marshaling should be applied only 
when the moving party presents clear and convincing 
evidence of (1) the basis of the marshaling exception and 
(2) inequitable conduct by the person(s) or entity whose 
assets are subject to marshaling.  Id. at 314.
 
As to the “two fund” or “common debtor” requirement, 
Vermont Toy recognized a “contribution to capital” 
exception but the court would not grant marshaling relief 
unless the facts also revealed a showing of “sufficient 
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inequitable conduct” on the part of the guarantor.  Id. at 
319.   The court cited with approval the case of In re 
Tampa Chain Co., Inc., supra, as applying this two-prong 
test. 
 
The Vermont Toy court also recognized a common debtor 
exception when sufficient evidence of inequitable 
guarantor conduct supported a finding of an alter-ego 
relationship between corporate debtor and guarantor.   
However, while many courts recognize the exception, it 
has been rarely applied because of “lack of proper 
allegation or evidence”.  Id. at 320-321.   See also, Coors 
of N. Miss. v. Bank of Longview, et. al, (In re Coors of 
North Mississippi, Inc.), 66 B.R. 845 at 867 
(Bankr.N.D.Miss.1986). 
 
 [13] Putting this standard of proof to the facts of this 
case, it is seen that First City falls short of carrying its 
burden of pleading and proof.   First City does little more 
than reason that the unsecured creditor's estate would be 
benefitted by a marshaling of assets in this case.   At no 
point does First City allege inequitable conduct by the 
guarantor, William Galtney.   Neither does it put forth 
grounds on which to find an alter-ego relationship 
between the debtor company and its president/guarantor.   
Neither does it allege its inducement to extend credit to 
the debtor based on the *942 receipt by the debtor of 
working capital loan proceeds as a result of the Galtneys' 
guarantee.   The cases used to support its position, 
Green's, Farmers and Tampa Chain, are cited only for the 
notion that secured creditors can be required to first look 
to the property of a shareholder/guarantor before 
proceeding against the corporate debtor's assets.   While 
the Tampa Chain case reasoning and result support First 
City's position, First City has not shouldered its burden of 
proof with which to effect the same outcome here.   In 
short, there is insufficient evidence in the record with 
which to justify an equitable exception to the rules 
governing the commercial transaction at issue here.   
Without such an exception, First City's motion for 
marshaling cannot be granted. 
 
The spirit of the Code protects the value of the debtor's 
estate while it tries to minimize detrimental effects to 
creditors.   In this vein, this court is required to review the 
competing equities and legal rights of all parties-in-
interest.   Where, as here, the unsecured creditor has 
failed to plead and present evidence of conduct or 
circumstances that would justify elevating its rights over 
those who have taken steps to protect their claim, there 
are no supervening equitable rights to be recognized.   
The law of commercial transactions will not be modified 
by the Bankruptcy Court unless and until a claimant 
establishes that his equitable rights are at least equal to 
those who have otherwise waived the protections of their 


legal rights through wrongdoing or overreaching.   There 
is no evidence of such conduct here, nor has First City so 
plead that this was the case. 
 
For the reasons stated, First City's motion to compel 
WCC to draw against its letter of credit with Allied Bank 
is therefore denied. 
 
 


Sub Rosa Plan of Reorganization  
 
First City's contention that the sale of equipment to 
Viracon is a sub rosa plan of reorganization is partially 
mooted by this court's authorization to sell the assets 
given at the hearing held September 19, 1988.   Further, 
the decision to disallow First City's motion to order 
marshaling of assets clears the way for WCC to obtain the 
proceeds of said sale.   As WCC has aptly pointed out in 
its brief, this sale does not represent the bulk of debtor's 
original estate.   Two earlier sales of debtor's assets were 
authorized by this court that involved substantially all of 
debtor's assets.  (See Order, “Emergency Application to 
Sell” signed July 27, 1988, and Order, “Debtor's 
Application to Sell Equipment,” signed August 16, 1988).   
Together those sales netted $520,000, more than two 
times the amount of proceeds that this third sale has 
yielded.   If First City takes issue with such sales being 
conducted outside of a plan of (liquidating) 
reorganization, it is odd that First City raised no objection 
to the second sale. 
 
Furthermore, prior to being involuntarily forced into 
bankruptcy, the debtor had undertaken a program of 
controlled liquidation of the business.   Beginning in April 
1988 and thereafter until petition time, the debtor had 
been seeking to sell his production equipment at fair 
market prices to interested buyers.   After petition date, 
the debtor has sought court authorization to continue with 
these liquidating sales.   Since all parties are aware of 
debtor's intentions, and since the vast majority of secured 
claims are undisputed, the only real issue presented to the 
court is whether the proposed sale is for fair market value.   
Since all parties to the hearing agreed that the sales prices 
were market prices for the equipment, that issue is not 
even present here. 
 
It should also be noted that the debtor has a proposed plan 
of reorganization on file which calls for the full 
satisfaction of all allowed secured claims.   Under the 
terms of this plan, which has not yet been considered by 
the parties in interest, WCC's claim is to be satisfied from 
sales of equipment in which WCC held a purchase money 
security interest.   Other secured claimants will be paid 
from sales of all other equipment and inventory.   Given 
that WCC's priority claim to the proceeds is undisputed, 
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and since marshaling will not be ordered in this case, I do 
not see that anything will be gained by making WCC 
*943 wait for the funds that, by all accounts, will 
eventually be paid to them. 
 
 


1. Distinguishing the Braniff Line of Cases. 
 
First City contends that a distribution of sale proceeds 
should not occur outside a confirmed plan of 
reorganization unless there is a showing of extraordinary 
circumstances.   First City cites In re Conroe Forge & 
Manufacturing Corp., 82 B.R. 781 (Bankr.W.D.Pa.1988);  
In re Braniff Airways, Inc., 700 F.2d 935 (5th Cir.1983);  
and In re White Motor Credit Corp., 14 B.R. 584 
(Bankr.N.D.Ohio 1981) to support its position. 
 
Braniff established a standard for reviewing a proposed 
Section 363 transaction for sale, or use or lease of the 
estate's property outside the ordinary course of business.   
The transaction in Braniff essentially involved a “swap” 
of travel benefits on the purchaser-airliner in exchange for 
Braniff's terminal leases and landing slots.   Acceptance 
of the deal was conditioned on obtaining certain 
concessions by the creditors of Braniff.   These included 
compromising or releasing claims against the airline, and 
automatically endorsing any plan of reorganization 
approved by a majority of the creditor's committee. 
 
The Braniff court found that the voting curtailment and 
the release of claims provisions went beyond the scope of 
§  363.   The court stated that when a transaction attempts 
to specify the terms of a reorganization plan, the parties 
must go through the Chapter 11 requirements of 
disclosure (11 U.S.C. §  1125), voting (§  1126), and best 
interest of creditor's test (§  1129(b)(2)(B)).  Id. at 940.   
Application for authority to sell would not be appropriate 
for such a far-reaching proposal as was the “conditioned 
swap” of Braniff.   By contrast, there are no such limiting 
provisions or implications here.   Disbursement of the 
funds to WCC will not materially dictate the terms of the 
debtor's reorganization nor otherwise endanger the 
creditor protections available to First City as an unsecured 
creditor. 
 
Conroe Forge has cited with approval the Braniff 
concerns that Chapter 11 confirmation requirements not 
be short-circuited.  82 B.R. 781, 784.   The Conroe case 
also puts forth the “best interest of all parties in interest” 
standard for reviewing §  363 sale applications.  Id. at 
787.   However, the Conroe creditor was denied 
distribution of sale proceeds in part because of two factors 
not present in the instant case.   In Conroe, there was 
some question as to whether the creditor's claim was 
“allowed” pursuant to Bankruptcy Rule 3021.   WCC's 


claim is, by contrast, uncontested by the debtor and the 
other creditors.   While it is true that the plan and 
disclosure statement have not yet been approved by the 
parties, there is no known impediment to giving WCC full 
allowance for its outstanding claim. 
 
Second, the Conroe creditor was undersecured, and was 
seeking the “indubitable equivalent” of its claim by 
compensation equivalent to a lender's rate of interest on a 
loan.   The Conroe creditor sought reimbursement for the 
“cost of delay” caused by the automatic stay provisions of 
the Bankruptcy Code.   The court ruled that the creditor's 
lien on the sale proceeds was adequate protection, 
especially since these funds were then drawing interest in 
an escrow account.   In a similar vein, WCC had once 
sought adequate protection through immediate foreclosure 
or possession of the equipment because of debtor's failure 
to carry insurance, maintain the lease for the host 
building, or otherwise protect the value of the collateral.   
However, that issue is of no consequence here where the 
sale has been made and the full value of the collateral 
realized.   Furthermore, the Conroe court was concerned 
that allowing preplan distributions would take away the 
incentive for the Chapter 11 debtor to file a disclosure 
statement and a plan of reorganization.   The debtor in this 
case has already made these required filings.   As stated, 
the proposed plan provides for the liquidating trustee to 
disburse these sale proceeds to WCC as part satisfaction 
of WCC's claim against the debtor. 
 
The White Motor case re-established the requirement that 
there be extraordinary or *944 emergency circumstances 
before pre-plan sale proceeds are disbursed to creditors.   
However, that case noted the split in the circuits on this 
point.   The standard for the Fifth Circuit is taken from In 
re Dania Corp., 400 F.2d 833 (5th Cir.1968), cert. denied, 
393 U.S. 1118, 89 S.Ct. 994, 22 L.Ed.2d 122, reh. denied, 
394 U.S. 994, 89 S.Ct. 1455, 22 L.Ed.2d 771 (1969).   
That court permitted such sales if the best interest of the 
estate was served thereby, i.e., the transaction maximized 
or prevented diminution in the value of the estate's assets.   
This approach is also used by the Seventh and Ninth 
Circuits. 
 
I find persuasive the reasoning in In re Continental Air 
Lines, Inc., 780 F.2d 1223 (5th Cir.1986).   There the 
court reviewed a pre-plan long-term lease of airplanes to 
service the Pacific flight routes of the debtor airline that 
would have cost a substantial amount of money.   The 
court stated that §  363(b) motions implicitly require an 
articulated business reason since the transaction is outside 
the ordinary course of business.   The court looked to the 
case of In re Lionel Corp., 722 F.2d 1063 (2d Cir.1983), 
for a nonexhaustive list of factors that courts might use to 
measure the sufficiency of the business justification in 
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light of furthering the interests of debtor, creditors and 
equity holders alike.  Id. at 1226.   I have previously 
considered debtor's §  363(b) motion and have found 
sufficient business justification for allowing the 
equipment sale to go forward. 
 
After §  363(b) was satisfied, the Continental court then 
tested the transaction against pertinent §  362 provisions 
to see if there were any automatic stay or adequate 
protection violations resulting from it.   If none were 
found, then presumably the transaction satisfied all §  363 
requirements and, similarly, most creditor objections. 
 
The Continental court has likewise indicated that §  363 is 
not to be used as a means of undertaking a reorganization 
piecemeal.   If a §  363(b) transaction effectively specifies 
the terms of a reorganization plan, then creditors would be 
denied their rights under Chapter 11.   At the same time, 
the court also recognized the application of §  363 to 
certain situations, without the need to conduct a “mini-
hearing on plan confirmation.”   In an attempt to balance 
these two considerations, the court held that objectors to §  
363(b) claims must specify exactly what protection is 
being denied.   Id. at 1228.   If the court then concludes 
that there has been a denial of protection, “appropriate 
protective measures modeled on those which would 
attend a reorganization plan” can be devised.  Id.
 
I cannot find in this case any protections that are being 
denied to First City as a result of the sale of the asset and 
the proceeds.   First City is an unsecured creditor here and 
therefore cannot be considered for adequate protection 
under §  363(e).   First City's objection is based on there 
being no extraordinary circumstances which might pass 
the White Motor test for §  363 transactions.   Since I have 
chosen to use the business judgment-creditor protection 
standard established in Continental, there need be no 
showing of special or timely circumstances other than 
those which would support a sound business reason for 
the transaction.   Therefore, I stand by my decision to 
authorize the sale.   By extension, and based on the above, 
I can find no reason to withhold the proceeds from the 
party who holds an undisputed secured claim to them, 
who stands to receive the proceeds at some point in the 
future, and who will not jeopardize the protections 
otherwise available to First City by taking these proceeds 
outside of a confirmed plan of reorganization. 
 
It is therefore ORDERED that: 
(1) debtor's application for sale of equipment to Viracon 
be granted; 
(2) that First City National Bank of Houston's application 
for marshaling be denied;  and 
(3) that Westinghouse Credit Corporation, (WCC), as 
priority and sole lienholder against said equipment, be 


paid the proceeds of such sale to the extent of any 
outstanding claims owed to WCC by the debtor. 
 
 
Bkrtcy.S.D.Tex.,1988. 
In re San Jacinto Glass Industries, Inc. 
93 B.R. 934, 3 Tex.Bankr.Ct.Rep. 121, Bankr. L. Rep.  P 
72,539 
 
END OF DOCUMENT 
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United States Court of Appeals,Fifth Circuit. 
REPUBLIC SUPPLY CO., Plaintiff-Appellee, 


v. 
Joseph SHOAF, Defendant-Appellant. 


No. 86-1541. 
 


May 4, 1987. 
 
Creditor initiated action on guaranty against 
guarantor.   In a previous bankruptcy action, the 
Bankruptcy Court confirmed a reorganization plan 
that released a guaranty executed by guarantor in 
favor of creditor.   In Bankruptcy Court, creditor 
neither objected to release provision nor appealed its 
confirmation.   The United States District Court for 
the Northern District of Texas, David O. Belew, Jr., 
J., rejected guarantor's defense of res judicata and 
ruled in favor of creditor.   Guarantor appealed.   The 
Court of Appeals, E. Grady Jolly, Circuit Judge, held 
that doctrine of res judicata barred creditor's suit to 
enforce guaranty which was released under 
confirmed reorganization plan. 
 
Reversed and rendered. 
 


West Headnotes 
 
[1] Judgment 228 636 
 
228 Judgment 
     228XIV Conclusiveness of Adjudication 
          228XIV(A) Judgments Conclusive in General 
               228k635 Courts or Other Tribunals 
Rendering Judgment 
                    228k636 k. In General. Most Cited Cases
Creditor seeking to appeal confirmed bankruptcy 
plan for review on its merits, which did not object to 
inclusion of release provision in reorganization plan 
and did not appeal confirmation, was foreclosed from 
raising questions of propriety or legality of 
confirmation order in collateral proceeding. 
 
[2] Bankruptcy 51 3568(1) 
 
51 Bankruptcy 
     51XIV Reorganization 
          51XIV(B) The Plan 
               51k3566 Confirmation;  Objections 
                    51k3568 Effect 


                         51k3568(1) k. In General. Most Cited 
Cases
 (Formerly 51k689) 
Bankruptcy court order to compel payment was not a 
motion to try to change provisions of confirmed 
reorganization plan, but rather to enforce terms of 
plan, and thus had no effect on guaranty release 
provision of confirmed plan. 
 
[3] Judgment 228 675(1) 
 
228 Judgment 
     228XIV Conclusiveness of Adjudication 
          228XIV(B) Persons Concluded 
               228k675 Persons Participating in or 
Promoting Action or Defense 
                    228k675(1) k. In General. Most Cited 
Cases
Both guarantor and materials supplier participated in 
bankruptcy proceedings as creditors only and became 
parties, even if never formally named as such, for 
purposes of requirement of identity of parties for res 
judicata. 
 
[4] Judgment 228 636 
 
228 Judgment 
     228XIV Conclusiveness of Adjudication 
          228XIV(A) Judgments Conclusive in General 
               228k635 Courts or Other Tribunals 
Rendering Judgment 
                    228k636 k. In General. Most Cited Cases
Bankruptcy court determined it had jurisdiction to 
discharge guaranty in entering judgment specifically 
ordering release of guaranty after question of its 
authority to act was raised by creditor's counsel;  thus 
issue was decided for purposes of res judicata. 
 
[5] Judgment 228 636 
 
228 Judgment 
     228XIV Conclusiveness of Adjudication 
          228XIV(A) Judgments Conclusive in General 
               228k635 Courts or Other Tribunals 
Rendering Judgment 
                    228k636 k. In General. Most Cited Cases
For purposes of res judicata, bankruptcy court order 
adopting reorganization plan was rendered by court 
of competent jurisdiction after bankruptcy court 
determined that it had subject matter jurisdiction by 
entering judgment discharging guaranty, which was 
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not appealed. 
 
[6] Judgment 228 636 
 
228 Judgment 
     228XIV Conclusiveness of Adjudication 
          228XIV(A) Judgments Conclusive in General 
               228k635 Courts or Other Tribunals 
Rendering Judgment 
                    228k636 k. In General. Most Cited Cases
For purposes of res judicata, order of confirmation of 
reorganization plan, which disposed of guarantor's 
liability on guaranty in a final and appealable order, 
although question of release guaranty was not 
actually litigated, was final judgment on the merits. 
 
[7] Judgment 228 636 
 
228 Judgment 
     228XIV Conclusiveness of Adjudication 
          228XIV(A) Judgments Conclusive in General 
               228k635 Courts or Other Tribunals 
Rendering Judgment 
                    228k636 k. In General. Most Cited Cases
For purposes of res judicata requirement of same 
cause of action, bankruptcy court's order confirming 
reorganization plan extinguished creditor's cause of 
action to enforce guaranty where guaranty creditor 
sought to enforce was identical to guaranty which 
was subject of bankruptcy order. 
 
 
*1047 Thomas J. Armstrong, Henry W. Simon, Jr., 
Simon, Anisman, Doby, Wilson & Skillern, Fort 
Worth, Tex., for defendant-appellant. 
Wesley N. Harris, Kelly, Appleman, Hart & 
Hallman, Fort Worth, Tex., for plaintiff-appellee. 
 
Appeal from the United States District Court for the 
Northern District of Texas. 
 
Before GARWOOD, JOLLY and HILL, Circuit 
Judges. 
E. GRADY JOLLY, Circuit Judge: 
In this appeal we address the question whether a 
bankruptcy court's confirmation order which, beyond 
the statutory grant of the Code, expressly released a 
third-party guarantor, is to be given res judicata 
effect.   In a previous bankruptcy action, the 
bankruptcy court confirmed a reorganization plan 
(the Plan) that released a guaranty executed by the 
appellant, Dr. Joseph Shoaf, in favor of the creditor, 
now plaintiff-appellee, Republic Supply Company 
(Republic).   In the bankruptcy court, Republic 


neither objected to that provision of the Plan nor 
appealed its confirmation.   Prior to confirmation, 
however, Republic had initiated this action on the 
guaranty against Shoaf, and after the Plan was 
confirmed, Shoaf raised the defense of res judicata in 
this suit that seeks to collect on the guaranty.   The 
district court rejected the defense and ruled in favor 
of Republic, holding that the provision of the Plan 
that released the guaranty was without effect because 
the bankruptcy court expressly lacked statutory 
authority to release a third-party guarantor from his 
obligation on a bankrupt's note.   Shoaf appeals the 
judgment of the district court. 
 
 


I  
 
In February 1980, Dr. Joseph Shoaf and Mr. Fred 
Mergner were principals in Command Energy 
Company (Command), FN1 a company engaged in the 
business of drilling oil wells.   In that connection, 
Command purchased supplies from Republic Supply 
Company (Republic), and to secure payment for the 
goods, Republic required Shoaf to sign a guaranty.   
According to its terms, Shoaf could revoke the 
guaranty by written notice sent to Republic at 
Oklahoma City by registered mail, or by personal 
service on an officer of Republic. 
 
 


FN1. The company was originally known as 
Command-Mergner Energy Company, but 
later its name was changed to Command. 


 
In February 1981, Shoaf left Command following a 
disagreement with Mergner, and sold his interest.   
According to Shoaf, he and Command sent separate 
letters to creditors and other interested parties, 
announcing that Shoaf was no longer associated with 
Command.   Shoaf testified that Dick Evans of 
Republic told him that Command was then current in 
its account, and that Shoaf should talk with Brian 
Bonnell, an employee, about cancelling the guaranty.   
Evans, however, denied that this conversation took 
place.   Shoaf further testified,*1048  corroborated by 
Bonnell, that he gave Bonnell a letter revoking the 
guaranty.   Bonnell stated that he received the letter 
from Shoaf and forwarded it to Republic's office in 
Oklahoma City.   Neither Republic's nor Shoaf's 
records reveal a copy of this letter, and its existence 
was implicitly discredited by the district court.   After 
Shoaf left Command, Republic secured a guaranty 
from Mergner, and thus, when the case was pending 
before the bankruptcy court, Republic claimed two 
guaranties as security for Command's debt. 
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Soon after Shoaf's departure, the company became 
delinquent in its account with Republic and Republic 
sued Shoaf in district court on the guaranty for 
Command's debts which then exceeded $900,000.   
Shoaf answered that the guaranty had been cancelled 
according to its terms and that he was therefore no 
longer liable.   In the meantime, Shoaf filed a 
separate suit against Command, seeking $2.5 million 
in damages resulting from the purchase of his interest 
in Command. 
 
While those suits were pending, Command filed a 
petition in bankruptcy under Chapter 11 of the 
Bankruptcy Code.   The primary concern of the 
creditors during negotiations in the bankruptcy 
proceeding was, of course, amassing funds with 
which to pay their claims.   Apparently Command's 
only source of a substantial amount of money lay in 
its claim to proceeds of an insurance policy covering 
the life of Fred Mergner, the co-guarantor, who had 
recently died.   Entitlement to the insurance proceeds, 
approximately $1 million, was disputed because 
Command had paid the premiums for the policy, but 
Mrs. Mergner, rather than Command, was the named 
beneficiary.   Mrs. Mergner agreed to release to 
Command $850,000 of the proceeds, but in return, 
she insisted on a release of all liabilities resulting 
from Mr. Mergner's operation of Command.   
Because she sought release, not only from any direct 
liability, but also from any liability of the estate as a 
co-guarantor, release of all guarantors, which 
included Shoaf, was a condition to Mrs. Mergner's 
contribution of the insurance proceeds.   
Additionally, in further consideration for his release, 
Shoaf agreed to dismiss with prejudice his action 
against Command. 
 
After reaching an agreement with Mrs. Mergner, 
Command proposed to use the $850,000 to pay forty 
cents on the dollar to its unsecured creditors, 
including Republic, with an additional ten percent to 
be paid at a later date.   This proposal, along with the 
releases demanded by Mrs. Mergner, which included 
Shoaf's guaranty, were incorporated into paragraph 
4.4 of Command's Second Amended Plan of 
Reorganization.   At a hearing, George Dillon, 
Republic's representative who was also President of 
the Unsecured Creditors' Committee, questioned the 
authority of the bankruptcy court to release the 
guaranty of a nondebtor.   He stated: 
On behalf of my client, Republic Supply, we object 
to this language in that it attempts to abrogate rights 
which we have-we feel we have against former 
shareholders and/or officers of the company which 


are founded upon the writings which are not subject 
of this bankruptcy, but they are personal guarantees, 
and to that extent, we feel as though we have the 
opportunity and should not be precluded as a result of 
confirmation of this plan ... from attempting to collect 
the balance of our debt if any, as a result of this 
discharge from those individuals. 
.... 
I really haven't seen any basis in the Code that would 
allow this to be done, and a disclosure statement does 
not attempt to show where any jurisdiction which this 
Court may have over our claims or the claims of 
others or how our claims, vis-a-vis claims of others, 
could be adjudicated.   Simply put, we have claims 
against other claimants in this bankruptcy and we just 
don't see how those can be abrogated as a result of 
discharge, and to that extent, we object to all things 
that attempt to release those. 
 
In response, the bankruptcy judge said:At this point, 
you can put anything in your plan you want to, as 
long as you disclose it, if I understand Chapter 11 
properly, and I think it's proper that they *1049 
object to the disclosure statement in the current 
language because it seems to cast that language in 
concrete, but I want it clear that you're seeking that.   
It's not necessarily you're going to get that in your 
order of confirmation, and you can object to 
confirmation if you think appropriate for inclusion of 
such provision.   I'm not commenting as to whether or 
not I would deny confirmation for that reason or not. 
 
 
When the Plan came again before the bankruptcy 
judge for a hearing prior to final confirmation, neither 
Republic nor any other creditor filed an objection to 
any part of it.   The bankruptcy judge then entered an 
order confirming the Plan expressly stating that the 
Plan “include[d] the release of any guarantees given 
to a creditor of the Debtor which guarantees arose out 
of the Debtor's business dealings with any creditor of 
the Debtor.”   Republic did not appeal. 
 
When Command sent Republic its check covering the 
forty percent payment on its debt, the check 
contained an endorsement releasing, among other 
classes of debtors, all guarantors.   Republic refused 
to endorse the check and moved for relief from the 
bankruptcy court on the grounds that the requirement 
that it execute a general release was not provided in 
the Plan.   Such a provision requiring general releases 
in return for the payments had been included in 
paragraph 7 of an early plan proposed by the debtor;  
Republic, however, had objected to that provision 
and the final Plan confirmed by the bankruptcy court 
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omitted paragraph 7 that provided for this general 
release.   It is undisputed, however, that the approved 
final Plan specifically provided in a separate 
paragraph for the release of Shoaf's guaranty.   The 
motion was heard by a bankruptcy judge who, basing 
his ruling on a subsequent agreement reached 
between Republic and Command, entered an order on 
October 17, 1983 (the October 17 order), that 
Command pay Republic without requiring execution 
of the general release as a condition to payment. 
 
After confirmation of Command's Plan in 
bankruptcy, Shoaf amended his answer in this action 
to plead the defense of res judicata.   The case was 
heard by the district judge who rejected Shoaf's 
defenses and entered judgment for Republic on the 
guaranty in the amount of $451,749.11, plus 
attorney's fees of $45,174.91.   He reasoned first that 
the guaranty was still in effect because Shoaf had 
failed to revoke it in accordance with its specific 
notice terms.   Second, he held that the Plan did not 
release Shoaf from his guaranty because the 
bankruptcy court was without authority under the 
Code to relieve a third party of his obligation.   Thus 
he held finally that the Plan was not res judicata to 
Republic's suit on the guaranty.   This appeal 
followed. 
 
 


II  
 
On appeal, Shoaf contends that the district court erred 
in the following respects:  in refusing to give res 
judicata effect to the bankruptcy court order, in 
denying Shoaf's arguments that Republic is estopped 
to enforce the guaranty and in holding that Shoaf did 
not effectively cancel the guaranty.   Because we 
hold that the bankruptcy court order is res judicata to 
Republic's suit, we do not reach the other issues. 
 
 


III  
 
We must first address, however, Republic's argument 
that res judicata is not the issue in this case.   
Republic argues that we should simply interpret the 
Plan so as to read it devoid of the objectionable 
provision, since that is the only way to view the Plan 
as being consistent with the bankruptcy law.   
Republic contends that a provision that releases 
guarantors is without effect because it is beyond the 
authority of the bankruptcy court.   Republic points 
out that under 11 U.S.C. §  524, “discharge of a debt 
of the debtor does not affect the liability of any other 
entity on, or the property of any other entity for, such 


debt.”  FN2  Therefore, *1050 Republic asserts that a 
proper interpretation of the Plan consistent with 
section 524 would simply delete the provision 
releasing Shoaf's guaranty. 
 
 


FN2. The Bankruptcy Act of 1898 contained 
a similar provision codified at 11 U.S.C. §  
34:  “The liability of a person who is a 
codebtor with, or guarantor or in any manner 
a surety for, a bankrupt shall not be altered 
by the discharge of such bankrupt.” 


 
 [1] We cannot agree with Republic's argument.   At 
the outset we are not confronted with an issue that 
requires judicial interpretation of uncertain terms of a 
Plan;  the Plan provision at issue is clear and 
unambiguous and its intended effect undisputed.   
Neither can we agree with Republic's argument that 
we may disregard the release provision on grounds 
that it was arguably in excess of the bankruptcy 
court's grant of authority.   Although section 524 has 
generally been interpreted to preclude release of 
guarantors by a bankruptcy court, FN3 the statute does 
not by its specific words preclude the discharge of a 
guaranty when it has been accepted and confirmed as 
an integral part of a plan of reorganization.   
Regardless of whether that provision is inconsistent 
with the bankruptcy laws or within the authority of 
the bankruptcy court, it is nonetheless included in the 
Plan, which was confirmed by the bankruptcy court 
without objection and was not appealed.   Republic, 
in effect, is now seeking to appeal the confirmed Plan 
and asking us to review it on its merits.   Questions of 
the propriety or legality of the bankruptcy court 
confirmation order are indeed properly addressable 
on direct appeal.   Republic, however, is now 
foreclosed from that avenue of review because it 
chose not to pursue it.   The issue before us in this 
appeal is the application, not the interpretation, of the 
Plan. 
 
 


FN3. See, e.g., In re Sago Palms Joint 
Venture, 39 B.R. 9, 10 (Bankr.S.D.Fla.1984) 
(language in confirmed plan releasing 
guarantors is without effect);  see also infra 
pp. 1050-1051 (discussion of United States 
v. Stribling, 734 F.2d 221 (5th Cir.1984) and 
R.I.D.C. Industrial Development Fund v. 
Snyder, 539 F.2d 487 (5th Cir.1976), cert. 
denied, 429 U.S. 1095, 97 S.Ct. 1112, 51 
L.Ed.2d 542 (1977)). 


 
 [2] Republic also argues that the October 17 order 
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had the effect of deleting the guaranty release 
provision.   After confirmation, as we have earlier 
noted, Republic filed a “Motion to Compel Proper 
Payment,” asserting that the Plan did not obligate it 
to execute a general release in order to be paid.   
Neither this motion, nor the bankruptcy court's order 
granting the relief, addressed the provision of the 
Plan relating to the release of Shoaf's guaranty, but 
dealt only with provisions of former paragraph 7 
relating to general releases, a paragraph which had 
been eliminated before the Plan was confirmed. FN4  It 
is therefore clear that the October 17 order had no 
effect on the provision of the confirmed Plan at issue 
here. 
 
 


FN4. Our conclusion is supported by the 
testimony of James F. Metzer, who was 
attorney for Republic when the motion to 
compel payment was presented to the 
bankruptcy court.   The transcript of the 
proceedings before the district court reflects 
the following exchange between Shoaf's 
attorney and Metzer relating to the October 
17 order: 
Q. Mr. Metzer, I am going to make a fine 
distinction here and I think this was the 
distinction that was being made:  The plan 
did not specifically say that Republic Supply 
had to sign the release;  isn't that right? 
A. That's correct. 
Q. However, the plan by its language 
released Dr. Shoaf of his guaranty. 
A. It purported to. 
Q. Okay.   Now, the reason that Republic 
Supply was objecting to having to sign the 
release was that the order did not 
specifically say that they had to sign a 
release. 
A. That's absolutely right. 
Q. Okay.   But this motion to compel proper 
payment was not a motion to try to change 
the provisions of the plan which was 
confirmed by Judge Flowers;  is that 
correct? 
A. It was filed to, in essence, object to 
having to sign a release that was not part of 
the plan. 
Q. Again, my question is, this motion to 
compel proper payment was not an attempt 
by Repubublic Supply to change the terms 
of the plan which was confirmed by Judge 
Flowers. 
A. That's correct, it was to try to enforce the 
terms of the plan. 


 
IV  


 
Having rejected Republic's initial arguments, we now 
turn to Shoaf's argument that the bankruptcy court's 
order releasing him from all guaranties is res judicata 
to *1051 this suit.   We start with the premise that a 
bankruptcy order is entitled to the effect of res 
judicata, see Southmark Properties v. Charles House 
Corp., 742 F.2d 862, 869 (5th Cir.1984), and proceed 
to examine the well settled elements necessary for 
application of res judicata:  “[T]he parties must be 
identical in both suits, the prior judgment must have 
been rendered by a court of competent jurisdiction, 
there must have been a final judgment on the merits 
and the same cause of action must be involved in 
both cases.”  Nilsen v. City of Moss Point, Miss., 701 
F.2d 556, 559 (5th Cir.1983) (en banc). 
 
We discuss each element separately. 
 
 


A. 
 


Identity of the Parties 
 
 
 [3] There is no dispute that the parties before this 
court and those before the bankruptcy court are 
identical.   This element is satisfied not only by 
identity of “formal or paper” parties but also of 
parties in interest, “that is, ... persons whose interests 
are properly placed before the court by someone with 
standing to represent them.”  Southmark Properties v. 
Charles House Corp., 742 F.2d 862, 869 (5th 
Cir.1984) (quoting 1B J. Moore, Moore's Federal 
Practice ¶  0.411[1] at 390-91 (2d ed.1983).   The 
record in the bankruptcy court shows that both Shoaf 
and Republic participated in the proceedings as 
creditors only and became parties even if never 
formally named as such.   See Southmark, 742 F.2d at 
869-70.   Therefore, the first element for application 
of res judicata is satisfied. 
 
 


B. 
 
Prior Judgment by a Court of Competent Jurisdiction 
 
 
According to Republic, the bankruptcy court was 
prohibited by 11 U.S.C. §  524 from releasing the 
guaranty of a third party;  therefore it was without 
subject matter jurisdiction to release Shoaf's guaranty 
in the Plan, and accordingly the confirmation of the 
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Plan is not the judgment of “a court of competent 
jurisdiction.”  FN5  Republic relies on two Fifth 
Circuit cases, United States v. Stribling, 734 F.2d 221 
(5th Cir.1984), and R.I.D.C. Industrial Development 
Fund v. Snyder, 539 F.2d 487 (5th Cir.1976), cert. 
denied, 429 U.S. 1095, 97 S.Ct. 1112, 51 L.Ed.2d 
542 (1977).   These cases, however, do not address 
the question presented here.   In both Stribling and 
R.I.D.C., the guarantors argued that they were, 
apparently as a matter of state contract law, implicitly 
released as guarantors by bankruptcy plans that 
restructured the underlying debt.   We disagreed and 
allowed enforcement of the guaranties.  Stribling and 
R.I.D.C. stand simply for the straightforward 
proposition that the language of section 524 means 
that a bankruptcy court's order discharging or altering 
the underlying debt does not operate to release the 
guarantor.   Neither case discussed the issue 
presented here, that is, the res judicata effect of a 
bankruptcy court's final and unappealed order of 
confirmation that by its express terms releases a 
guarantor. 
 
 


FN5. We assume without deciding that 
section 524 precluded the bankruptcy court 
from asserting its jurisdiction over the 
question of Shoaf's liability under the 
guaranty. 


 
Although no Fifth Circuit case has addressed the 
question we face here, a similar issue has been 
addressed by the United States Supreme Court. FN6


 
 


FN6. Republic incorrectly argues that the 
Seventh Circuit in Union Carbide Corp. v. 
Newboles, 686 F.2d 593 (7th Cir.1982), has 
addressed the issue we decide today.   In 
Newboles, the Seventh Circuit held that 
although Union Carbide, the creditor, had 
approved a reorganization plan that provided 
for release of its guarantor, Union Carbide 
could nevertheless enforce the guaranty 
since the bankruptcy court's discharge was 
outside its powers to act and hence had no 
effect.   Although we reach a different result 
from the Seventh Circuit's, in the sense that 
we deny enforcement of the guaranty, our 
opinion today creates no conflict between 
the circuits.   Res judicata, the sole basis of 
our decision today, was not raised or 
addressed in Newboles.   Our opinion today 
does not call into question the holding of the 
Seventh Circuit that a bankruptcy court is 


without authority to release a guarantor even 
though the creditor approves the plan 
releasing its guarantor.   Indeed, our opinion 
today assumes that the bankruptcy court did 
not have subject matter jurisdiction to 
release the guaranty in question here. 


 
*1052 In Stoll v. Gottlieb, 305 U.S. 165, 59 S.Ct. 
134, 83 L.Ed. 104 (1938), a bankruptcy court had 
previously confirmed a debtor's reorganization plan 
that provided for the discharge of certain gold bonds 
and the cancellation of the guaranty endorsed on 
them.   Gottlieb, one of the bondholders, did not 
appear at the hearing on the plan, which was 
confirmed over the objection of creditors of Gottlieb's 
class.   The confirmation of the plan was not 
appealed.   Following confirmation, Gottlieb brought 
an action in a state municipal court to enforce the 
guaranty of Stoll.   After he brought the state court 
action, Gottlieb moved the bankruptcy court to 
modify its plan on the ground that the bankruptcy 
court lacked the power and authority to cancel Stoll's 
guaranty.   This petition was denied and no appeal 
was taken.   The state court case was thereafter 
appealed to the Supreme Court of Illinois which held 
that Gottleib was entitled to enforce Stoll's guaranty 
and rejected Stoll's defense of res judicata.  Id. at 
169, 59 S.Ct. at 136.
 
On petition for writ of certiorari, the United States 
Supreme Court assumed, without deciding, that the 
bankruptcy court lacked jurisdiction of the subject 
matter and addressed the question of the 
conclusiveness of the bankruptcy order.  Id. at 169 & 
n. 8, 59 S.Ct. at 136 & n. 8.   The Court held that a 
court by necessity has the authority to determine its 
own jurisdiction over the parties and subject matter, 
and does so either tacitly or expressly, by rendering a 
judgment.   Consequently, to allow a party to 
collaterally attack a court's jurisdiction is to allow 
retrial of issues already decided.   Therefore, 
[a]fter a Federal court has decided the question of the 
jurisdiction over the parties as a contested issue, the 
court in which the plea of res judicata is made has not 
the power to inquire again into that jurisdictional fact.   
We see no reason why a court, in the absence of an 
allegation of fraud in obtaining the judgment, should 
examine again the question whether the court making 
the earlier determination on an actual contest over 
jurisdiction between the parties, did have jurisdiction 
of the subject matter of the litigation. 
 
Stoll, 305 U.S. at 172, 59 S.Ct. at 137 (footnotes 
omitted). 
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Republic attempts to distinguish Stoll on its facts, 
stating correctly that the Stoll opinion is based on the 
Court's “conclusion ... that in an actual controversy 
the question of the jurisdiction over the subject 
matter was raised and determined adversely to [the 
bondholder].”  FN7  Stoll, 305 U.S. at 177, 59 S.Ct. at 
140.   According to Republic, the question of 
jurisdiction was neither “determined [nor] raised” by 
the bankruptcy judge here. 
 
 


FN7. Republic also states in its brief that 
Stoll is distinguishable because it is a direct 
appeal from a state court, rather than as here, 
a federal court, and because of the nature of 
the guaranty at issue in Stoll.   Republic, 
however, does not explain how these 
differences should undermine our reliance 
on Stoll. 


 
 [4] In the first place, the question of the authority of 
the bankruptcy judge to act was clearly placed before 
the bankruptcy court by Republic's counsel.   See 
supra page 1048.   Notwithstanding Republic's 
contention that the bankruptcy court lacked authority 
to release the guarantors, the bankruptcy court 
nevertheless specifically ordered the release of the 
guaranty.  Stoll answers Republic's contention that 
“the question of jurisdiction was not determined” by 
the bankruptcy court:  “Every court in rendering a 
judgment tacitly, if not expressly, determines its 
jurisdiction over the parties and the subject matter.”  
305 U.S. at 171-72, 59 S.Ct. at 137-38.   Therefore in 
entering judgment here, the bankruptcy court, before 
which jurisdiction was in fact questioned, similarly 
determined that it had jurisdiction to discharge 
Shoaf's guaranty. 
 
Republic nevertheless contends that Stoll is 
distinguishable because the issue of jurisdiction was 
actually contested in a motion that was expressly 
decided by the bankruptcy court.   Even if Stoll 
implicitly requires the issue of jurisdiction to be 
litigated and explicitly determined by the court, later 
cases have made clear that the parties need only have 
had the opportunity *1053 to raise the question of 
jurisdiction.   In Chicot County Drainage District v. 
Baxter State Bank, 308 U.S. 371, 60 S.Ct. 317, 84 
L.Ed. 329 (1939), a bankruptcy court had entered an 
order cancelling the debtor's bond obligations if not 
claimed by the bondholders within one year.   The 
record showed that the bondholders were given 
notice of the action and had a full opportunity to 
object to the regularity and fairness of the 
proceedings, to the propriety of the terms of the plan 


and to the constitutionality of the statute that 
authorized the court to approve the plan.   Yet none 
of these objections was raised.   After the 
confirmation of the plan, the statute giving subject 
matter jurisdiction to the bankruptcy court was ruled 
to be unconstitutional in another suit.   Some of the 
bondholders then brought suit to enforce the bonds, 
claiming that the cancellation was void because, in 
view of later court holdings, it never had subject 
matter jurisdiction.   Ruling for the debtor, the 
Supreme Court stated:  “If the general principles 
governing the defense of res judicata are applicable, 
these bondholders, having the opportunity to raise the 
question of invalidity, were not the less bound by the 
decree because they failed to raise it.”  Chicot 
County, 308 U.S. at 375, 60 S.Ct. at 319.   See also 
Insurance Corp. of Ireland, Ltd. v. Compagnie des 
Bauxites de Guinee, 456 U.S. 694, 703 n. 9, 102 S.Ct. 
2099, 2104 n. 9, 72 L.Ed.2d 492 (1982).   In response 
to a question at oral argument, counsel for Republic 
acknowledged that Republic had the opportunity to 
appeal the confirmation of the Plan on the ground 
that the release provision exceeded the authority of 
the bankruptcy court. 
 
 [5] We hold that, for the purposes of res judicata, the 
order adopting the Plan was therefore rendered by a 
court of competent jurisdiction since the bankruptcy 
court determined that it had subject matter 
jurisdiction and that decision was not appealed. 
 
 


C. 
 


Final Judgment on the Merits 
 
 
 [6] Republic does not argue that the order of 
confirmation of the Plan is not a final judgment on 
the merits and it is clear that this element is satisfied.  
“[A] final judgment for purposes of res judicata must 
finally dispose of some matter which under the 
substantive law to be applied and the procedural law 
of the forum can be, and has been, finally disposed 
of.”   Southmark Properties v. Charles House Corp., 
742 F.2d 862, 870 n. 10 (5th Cir.1984) (quoting 1B J. 
Moore, Moore's Federal Practice ¶  0.409[ ].-1] (2d 
ed.1983)).   Although the question of the release of 
Shoaf's guaranty was not actually litigated, the 
bankruptcy court, applying bankruptcy law, 
confirmed the Plan and disposed of Shoaf's liability 
on the guaranty in an order that was final and 
appealable.   It was therefore a final judgment on the 
merits. 
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D. 
 


The Same Cause of Action 
 
 
To determine whether the same cause of action is 
involved in two suits, the Fifth Circuit has adopted 
the transactional test of the Restatement (Second) of 
Torts.  Southmark Properties v. Charles House 
Corp., 742 F.2d 862, 869 (5th Cir.1984).   Section 24 
of the Restatement provides in part: 
(1) When a valid and final judgment rendered in an 
action extinguishes the plaintiff's claim pursuant to 
the rules of merger or bar ..., the claim extinguished 
includes all rights of the plaintiff to remedies against 
the defendant with respect to all or any part of the 
transaction, or series of connected transactions, out of 
which the action arose. 
 
Therefore, applying this test, we must determine 
whether the bankruptcy court's order confirming the 
Plan extinguished Republic's cause of action to 
enforce the guaranty. 
 
 [7] Republic simply does not apply the transactional 
test when it attempts to define the causes of action 
that were before the bankruptcy court as “the 
administration and distribution of the debtor's estate, 
and the equitable reduction of its debt.”   In the 
broadest sense, the definition describes the predicate 
upon which relief was granted, but it is also clear that 
the bankruptcy*1054  court entered a judgment 
which, in releasing Shoaf from any liability to 
Republic on the guaranty, extinguished Republic's 
claim.   The only question, under the transactional 
test, that we must consider is whether the cause of 
action that Republic now asserts arose out of the 
same transaction that was the subject of the 
bankruptcy court's order that relieved Shoaf of 
liability.   The bankruptcy court's order makes it 
indisputably clear that it did.  “[The] release shall 
include the release of any guarantees given to any 
creditor of the debtor which guarantees arose out of 
the debtor's business dealings with any creditor of the 
debtor....”  Indeed, as Republic must admit, the 
guaranty it now attempts to enforce is identical to the 
guaranty that was the subject of the bankruptcy order. 
FN8


 
 


FN8. Republic argues that the same causes 
of action are not involved in the two cases 
because the bankruptcy court could not hear 
and decide a suit to enforce a guaranty, that 


being a noncore proceeding.   Republic's 
argument again ignores the definition of 
“cause of action” under the transactional 
test.   Under the transactional test, the cause 
of action to enforce the guaranty arose out of 
the same transaction, and the bankruptcy 
court released Shoaf from liability under the 
guaranty.   Thus Republic's remedy against 
Shoaf to enforce the guaranty was 
extinguished. 


 
We therefore conclude that the elements necessary 
for application of res judicata are satisfied, FN9 and 
that, accordingly, Republic's cause of action for 
enforcement of the guaranty is barred by the 
bankruptcy court's order confirming the Plan. 
 
 


FN9. Republic finally argues that policy 
interests mandate our refusing to give res 
judicata effect to the bankruptcy court 
judgment.   The Supreme Court has 
recognized that certain interests are 
sufficiently important to prevail over the 
application of the doctrine of res judicata.   
See, e.g., United States v. USF & G Co., 309 
U.S. 506, 514-15, 60 S.Ct. 653, 657-58, 84 
L.Ed. 894 (1940) (doctrine of immunity);  
Kalb v. Feuerstein, 308 U.S. 433, 443-44, 
60 S.Ct. 343, 348, 84 L.Ed. 370 (1940) 
(congressional action limiting jurisdiction).   
Republic contends that the bankruptcy 
court's action is a “drastic overreaching of 
its allotted powers,” which should not be 
condoned by enforcing the judgment, and 
that enforcement would also undermine a 
creditor's ability to rely on a guaranty.   
Neither of these interests outweighs the 
policy behind application of the doctrine of 
res judicata. 
In Stoll, the Court expressly acknowledged 
that “[a] court does not have the power, by 
judicial fiat, to extend its jurisdiction....”  
Id., 305 U.S. at 171, 59 S.Ct. at 137.   The 
Court concluded, however, that this general 
rule must be limited to allow a court to 
determine whether it has jurisdiction and 
that such an exception to the rule is 
warranted because of the superior interest in 
having “a place to end ... litigation.”  Id. at 
172, 59 S.Ct. at 137.   We read Stoll to 
mean, therefore, that at least in the case of a 
bankruptcy court's exceeding its statutory 
authority by releasing a guarantor of a 
debtor, the interest in finality surpasses any 
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threat that courts will engage in drastic 
overreaching. 
Republic's second argument is belied by its 
own conduct in this case.   It had a fair 
opportunity to protect its guaranty by 
applying the bankruptcy court's order 
confirming the Plan, but chose not to.   
Moreover, it is implicit in Stoll that a 
creditor's interest is not a sufficient policy 
concern to outweigh the application of res 
judicata to the facts before us today. 


 
V  


 
Therefore, we hold that the doctrine of res judicata 
bars Republic's suit to enforce the guaranty and the 
judgment of the district court is 
 
REVERSED and RENDERED. 
 
C.A.5 (Tex.),1987. 
Republic Supply Co. v. Shoaf 
815 F.2d 1046, Bankr. L. Rep.  P 71,802, 16 Collier 
Bankr.Cas.2d 1305 
 
END OF DOCUMENT 
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In re Basil N. SPIRTOS, Debtor. 
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v. 
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Judgment creditor objected to debtor's claim that his 
interest in pension plans maintained by his medical 
corporation were exempt.   The Bankruptcy Court 
determined that interests were exempt, and judgment 
creditor appealed, without obtaining stay.   The 
Bankruptcy Appellate Panel reversed, and debtor 
appealed.   The Court of Appeals, Fernandez, Circuit 
Judge, held that:  (1) debtor's appeal from Bankruptcy 
Appellate Panel's reversal of bankruptcy court 
determination was not moot, but (2) before it could 
be determined on appeal whether debtor's interests in 
pension plans maintained by his medical corporation 
were exempt, it was required to be determined 
whether plans were excluded from bankruptcy estate, 
which question should be addressed by bankruptcy 
court in first instance. 
 
Vacated and remanded. 
 


West Headnotes 
 
[1] Bankruptcy 51 3781 
 
51 Bankruptcy 
     51XIX Review 
          51XIX(B) Review of Bankruptcy Court 
               51k3781 k. Moot Questions. Most Cited 
Cases
Neither judgment creditor's failure to obtain stay 
pending appeal of bankruptcy court's determination 
that Chapter 7 debtor's interest in pension plans 
maintained by his medical corporation was exempt, 
nor subsequent distribution of plan assets, rendered 
moot debtor's appeal from Bankruptcy Appellate 
Panel's reversal of bankruptcy court's determination;  
Court of Appeals could order debtor, who was party 
to appeal, to return money to estate, and debtor knew 
at time he received and spent his plan distribution 
that judgment creditor had appealed bankruptcy 


court's decision. 
 
[2] Bankruptcy 51 3781 
 
51 Bankruptcy 
     51XIX Review 
          51XIX(B) Review of Bankruptcy Court 
               51k3781 k. Moot Questions. Most Cited 
Cases
Equitable principles may dictate that case be 
dismissed as moot when appellant neglects to obtain 
stay pending appeal and rights of third parties have 
intervened. 
 
[3] Bankruptcy 51 3790 
 
51 Bankruptcy 
     51XIX Review 
          51XIX(B) Review of Bankruptcy Court 
               51k3789 Determination and Disposition;  
Additional Findings 
                    51k3790 k. Remand. Most Cited Cases
Before it can be determined on appeal whether 
Chapter 7 debtor's interests in pension plans 
maintained by his medical corporation were exempt, 
it was required to be determined whether plans were 
excluded from bankruptcy estate, which question 
should be addressed by bankruptcy court in first 
instance, thus requiring remand.  Bankr.Code, 11 
U.S.C.A. § §  522, 541(c)(2). 
 
[4] Bankruptcy 51 2187 
 
51 Bankruptcy 
     51II Courts;  Proceedings in General 
          51II(C) Costs and Fees 
               51k2182 Grounds and Circumstances 
                    51k2187 k. Frivolity or Bad Faith;  
Sanctions. Most Cited Cases
Chapter 7 debtor's appeal from Bankruptcy Appellate 
Panel's reversal of bankruptcy court decision that 
debtor's interest in pension plans maintained by 
medical corporation was exempt did not warrant 
sanctions, even though debtor caused plan to 
distribute all assets and filed appeal knowing that 
plan contained no funds;  distribution of plan assets 
did not render appeal moot, because funds could be 
recovered from debtor, and result was not obvious.  
F.R.A.P.Rule 38, 28 U.S.C.A. 
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*1005 Don Rothman, Sulmeyer, Kupetz, Baumann & 
Rothman, Susan R. Hilton, Revere, Rykoff & 
Wallace, Los Angeles, CA, for debtor-appellant. 
Joseph L. Shalant, Los Angeles, CA, for appellee. 
 
Appeal from the Ninth Circuit Bankruptcy Appellate 
Panel. 
 
Before WALLACE, Chief Judge, and 
O'SCANNLAIN and FERNANDEZ, Circuit Judges. 
 
FERNANDEZ, Circuit Judge: 
Dr. Basil N. Spirtos, Debtor, appeals the Bankruptcy 
Appellate Panel's (BAP) decision that Debtor's 
interest in two pension plans maintained by Debtor's 
medical corporation was not exempt under California 
law.   We conclude that this appeal is not moot, but 
we vacate the decisions of the bankruptcy court and 
the BAP regarding exemption and remand the case 
for a determination of whether the plans are property 
of the bankruptcy estate. 
 
 


BACKGROUND FACTS 
 
Debtor was the owner of Montebello Ob-Gyn 
Medical Group, Inc.   In 1975, the corporation 
established two pension plans.   Debtor was the 
administrator and major beneficiary of both plans. 
 
From 1975 to 1981, the plans loaned $429,805.16 to 
Debtor.   On April 12, 1983, Irene Moreno obtained a 
medical malpractice judgment against Debtor.   
Debtor appealed and *1006 posted a bond in the 
amount of $1,239,000, which operated to stay 
execution on the judgment.   In August 1985, Debtor 
secured his loans from the plans by executing a deed 
of trust on his home in Arcadia, California, in favor 
of the plans.   In November 1985, Debtor transferred 
his interest in real property in Carlsbad, California, 
valued at $250,000, to the plans.   Moreno's judgment 
was affirmed on appeal on December 2, 1985, and 
she filed an abstract of judgment on July 21, 1986.   
Unfortunately, the company which provided Debtor's 
appeal bond was declared insolvent in November 
1985, and Moreno received no money under the 
bond. 
 
Debtor filed a petition for reorganization under 
Chapter 11 of the Bankruptcy Code on May 28, 1987, 
which was converted to Chapter 7 in February 1989.   
Debtor claimed that the pension plans were exempt, 
FN1 pursuant to Cal.Civ.Proc.Code §  704.115 (West 
1987), and Moreno objected.   The bankruptcy court 
determined that the 1985 transactions, which 


provided collateral for the prior unsecured loans from 
the plans, cured any prior abuse of the plans and 
therefore the plans were exempt.   Moreno appealed 
but did not obtain a stay of the bankruptcy court's 
decision.   The BAP reversed.   In a cogent decision it 
held that the bankruptcy court's finding was not 
supported by the record and was clearly erroneous.   
In the meantime, Spirtos stripped the plans of their 
assets. 
 
 


FN1. Technically, it would not be the plans 
that are exempt, it would be Debtor's interest 
in them.   For convenience of reference, we 
refer to “the plans” in this opinion. 


 
DISCUSSION 


 
A. Mootness. 


 
 
In this appeal we are asked to determine whether the 
plans are exempt.   If the plans were exempt, Debtor 
was free to deal with the plans as he wished.   If the 
plans were not exempt, then Debtor may be liable to 
the estate for the unauthorized disposition of estate 
property, or may have his discharge denied or 
revoked.   See 11 U.S.C. § §  549(a), 727.   As a 
matter of fact, the Chapter 7 Trustee has already filed 
actions in the bankruptcy court to recover Debtor's 
plan distribution for the estate. 
 
 [1] [2] Debtor nevertheless asserts that because 
Moreno did not obtain a stay of the bankruptcy 
court's decision, and the plans' assets were distributed 
in 1990, the appeal is now moot.   Debtor relies upon 
our line of cases which have held that an appeal 
becomes moot when, in the absence of a stay, events 
occur that make it impossible for the appellate court 
to fashion effective relief.   See In re Roberts Farms, 
Inc., 652 F.2d 793, 797 (9th Cir.1981) (a 
reorganization plan had been implemented to the 
point that it was impossible to fashion effective relief 
for those who had relied upon it and an attempt to 
change it would create an “unmanageable” and 
“uncontrollable” situation);  In re Combined Metals 
Reduction Co., 557 F.2d 179, 187, 193-95 (9th 
Cir.1977) (sales, leases and options had long since 
been consummated and reversing the district court 
orders which authorized them “would be ineffective 
to undo what [had] already been done.”   However, 
entirely separate appeal issues were not moot.);   see 
also In re Onouli-Kona Land Co., 846 F.2d 1170, 
1173 (9th Cir.1988) (in general, failure to stay a sale, 
including a foreclosure sale, will moot an appeal, 
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although a sale to a creditor who is a party to an 
appeal will not moot the appeal if there is a right of 
redemption);  Algeran, Inc. v. Advance Ross Corp., 
759 F.2d 1421, 1423 (9th Cir.1985) (appeal of order 
validating foreclosure sale of stock was moot when 
company directors had resigned and had been 
replaced by principals of the buyer at foreclosure);  In 
re Texaco, Inc., 92 B.R. 38, 45-50 (S.D.N.Y.1988) 
(piecemeal dismantling of a plan was not possible, so 
where it had been largely consummated appeal was 
moot).   In addition, equitable principles may dictate 
that a case be dismissed when an appellant neglected 
to obtain a stay pending appeal and the rights of third 
parties have intervened.   See In re Roberts Farms, 
652 F.2d at 798. 
 
While this line of cases does reflect important 
principles, we find it inapplicable here.   It stems 
from the inability of an appellate court to fashion 
relief that is both effective and equitable.   No such 
difficulties afflict the resolution of the issue before 
us.   This case *1007 is much more like In re 
International Environmental Dynamics, Inc., 718 
F.2d 322 (9th Cir.1983).   There the bankruptcy court 
approved interim fees for Donald M. Logan, counsel 
for certain creditors, over the objection of the 
bankruptcy trustee.   The trustee for a creditor, Robin 
International, Inc., appealed, but failed to obtain a 
stay.   The fees were paid.   Logan contended that we 
could not implement effective relief and that it would 
be inequitable for us to consider the merits.   We 
were not persuaded.   We said: 
Neither of these grounds for our holding in Roberts 
Farms compels a finding of mootness in this case.   
Because Logan is a party to this appeal, this court 
could fashion effective relief by remanding with 
instructions to the bankruptcy court to order the 
return of erroneously disbursed funds.   Cf. Burbank 
Anti-Noise Group v. Goldschmidt, 623 F.2d 115, 116 
(9th Cir.1980) (per curiam), cert. denied, 450 U.S. 
965, 101 S.Ct. 1481, 67 L.Ed.2d 614 (1981).   Nor 
would it be inequitable to hear the merits of Robin's 
appeal.   Logan has known since 1981 that Robin 
contests the bankruptcy court's order that he be paid 
from the certificate of deposit.   We therefore 
conclude that this case is not moot and we have 
jurisdiction to hear Robin's appeal. 
 
Id. 718 F.2d at 326;  see also In re Blumer, 66 B.R. 
109, 113 (Bankr. 9th Cir.1986) (where funds were 
paid out but the recipient was a party to the appeal, 
effective relief was possible because the recipient 
could be required to repay the funds and that could 
not be unfair), aff'd, 826 F.2d 1069 (9th Cir.1987).   
So too in this case.   We can fashion effective relief 


by ordering Debtor, who is a party to this appeal, to 
return the money to the estate.   Nor would it be 
inequitable to address the merits of the appeal.   
Debtor knew at the time he received and spent his 
plan distribution that Moreno had appealed the 
bankruptcy court's decision.   Indeed, Debtor filed a 
notice of appeal to this court long after the assets 
were distributed.   Under these circumstances, we 
conclude that this appeal is not moot. 
 
 


B. Exclusion. 
 
 [3] Despite the fact that this appeal is not moot, we 
are faced with another difficulty.   Before we can 
consider whether the plans are exempt pursuant to 11 
U.S.C. §  522, it must first be determined whether the 
plans are property of the bankruptcy estate.   
Subsequent to the BAP's decision on the exemption 
issue, the Supreme Court held in Patterson v. 
Shumate, 504 U.S. 753, ----, ----, 112 S.Ct. 2242, 
2247-48, 119 L.Ed.2d 519 (1992), that ERISA-
qualified plans may be excluded from the bankruptcy 
estate under 11 U.S.C. §  541(c)(2).   At the time of 
the filing of the petition, Debtor did not claim that the 
plans were excluded, probably because prior to 
Patterson our cases made it plain that the fact of 
ERISA qualification would not suffice to exclude the 
plans from the estate.   See In re Reed, 985 F.2d 
1026, 1027 (9th Cir.1993).   After Patterson was 
decided, Debtor filed an adversary proceeding in the 
bankruptcy court for a declaration that the plans are 
excluded from the estate under 11 U.S.C. §  
541(c)(2). 
 
Whether Debtor's plans are excluded from the estate 
is a question that should be addressed by the 
bankruptcy court in the first instance.   The 
exemption question arises only if the plans are first 
determined to be property of the estate.  11 U.S.C. §  
522(b).   In fact, if the plans are not property of the 
estate, the bankruptcy court should not make a 
decision on the exemption question. 
 
Therefore, we vacate the decisions of the bankruptcy 
court and the BAP regarding the exemption of the 
pension plans.   We remand the case to the 
bankruptcy court for a determination of whether 
Debtor's interest in the plans is property of the estate.   
Upon a decision by the bankruptcy court that the 
plans are property of the estate, the bankruptcy court 
may, at the request of either party, reinstate its 
decision of December 19, 1989 that Debtor's interest 
in the plans is exempt.   Any appeal from the 
exemption decision shall be taken to the BAP.   
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Thereupon, the BAP may reinstate its decision of 
October 25, 1991, and either party may appeal that 
decision to this court. 
 
 


*1008 C. Sanctions. 
 
 [4] Moreno has requested monetary sanctions against 
Debtor, pursuant to Fed.R.App.P. 38, or, in the 
alternative, has asked that the appeal be dismissed as 
an abuse of process because Debtor caused the plans 
to distribute all assets, spent his distribution for 
personal use, and filed this appeal knowing that the 
plans contained no funds.   The distribution of plan 
assets does not render this appeal moot and the result 
of this appeal was not obvious.   Notably, the 
bankruptcy court and the BAP reached different 
conclusions regarding the exemption question.   
Moreno's request for monetary sanctions is therefore 
denied.  In re Reed, 940 F.2d 1317, 1324 (9th 
Cir.1991).   For the same reasons, dismissal would 
not be appropriate.   We certainly do not condone 
Spirtos's taking of an appeal to this court and then 
suggesting that he had caused the case to become 
moot even before the BAP ruled.   However, the 
seeming sharpness of that practice was dulled by 
reality.   Perhaps despite himself, his appeal was 
proper.   Thus, our displeasure doesn't demand 
dismissal. 
 
The decisions of the bankruptcy court and the BAP 
are VACATED and the case is REMANDED for a 
determination of whether Debtor's interest in the 
pension plans is property of the estate. 
 
C.A.9,1993. 
In re Spirtos 
992 F.2d 1004,   Bankr. L. Rep.  P 75,262, 24 
Bankr.Ct.Dec. 384 
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Supreme Court of the United States. 
STOLL 


v. 
GOTTLIEB. 


No. 20. 
 


Argued and Submitted Oct. 14, 1938. 
Decided Nov. 21, 1938. 


Rehearing Denied Dec. 19, 1938. 
 
See 305 U.S. 675, 59 S.Ct. 250, 83 L.Ed. --.  
 
On Writ of Certiorari to the Supreme Court of 
Illinois. 
 
Action by William Gottlieb against J. O. Stoll and 
another to recover on the defendants' guaranty of the 
bonds of a corporation. To review a judgment of the 
Supreme Court of Illinois, 368 Ill. 88, 12 N.E.2d 881, 
reversing a judgment of the Illinois Appellate Court 
which reversed a judgment of the municipal court of 
Chicago in favor of the plaintiff, the named defendant 
brings certiorari. 
 
Reversed. 
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under statute providing for review by Supreme Court 
by certiorari. Jud.Code s 237(b), 28 U.S.C.A. s 
344(b). 
 
[3] Judgment 228 829(3) 
 
228 Judgment 
     228XVII Foreign Judgments 
          228k829 Effect of Judgments of United States 
Courts in State Courts 
               228k829(3) k. Operation and Effect. Most 
Cited Cases
Under statute providing that the authenticated judicial 
proceedings of the courts of any state or territory, or 
of any country subject to the jurisdiction of the 
United States, shall have such faith and credit given 
to them in every court within the United States as 
they have by law or usage in the courts of the state 
from which they are taken, the judgments and decrees 
of federal courts in a state have the same dignity in 
the courts of that state as those of its own courts in a 
like case and under similar circumstances.  28 
U.S.C.A. §  1738. 
 
[4] Judgment 228 829(3) 
 
228 Judgment 
     228XVII Foreign Judgments 
          228k829 Effect of Judgments of United States 
Courts in State Courts 
               228k829(3) k. Operation and Effect. Most 
Cited Cases
Where the judgment or decree of a federal court 
determines a right under a federal statute, that 
decision is final until reversed in an appellate court or 
modified or set aside in the court of its rendition. 
 
[5] Bankruptcy 51 3568(2) 
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51 Bankruptcy 
     51XIV Reorganization 
          51XIV(B) The Plan 
               51k3566 Confirmation;  Objections 
                    51k3568 Effect 
                         51k3568(2) k. Conclusiveness. Most 
Cited Cases
 (Formerly 51k690, 51k690.4, 51k498(90)) 
An adjudication under the reorganization provisions 
of the Bankruptcy Act confirming plan of 
reorganization of corporation, discharging bonds of 
corporation, and canceling guaranty indorsed thereon, 
was to be given effect as res judicata in state court if 
it constituted an effective judgment in the court of its 
rendition.  28 U.S.C.A. §  1738;  Bankr.Act §  77B, 
11 U.S.C.A. §  207. 
 
[6] Federal Courts 170B 504.1 
 
170B Federal Courts 
     170BVII Supreme Court 
          170BVII(E) Review of Decisions of State 
Courts 
               170Bk504 Nature of Decisions or Questions 
Involved 
                    170Bk504.1 k. In General. Most Cited 
Cases
 (Formerly 170Bk504, 106k394(13)) 
As respects question whether adjudication under 
reorganization provisions of Bankruptcy Act was res 
judicata in state court, federal question of power of 
federal courts to protect those who come before them 
relying on constitutional rights or rights given 
through statute enacted pursuant to constitutional 
grants of power was involved. Bankr.Act s 77B, 11 
U.S.C.A. s 207; 28 U.S.C.A. s 687. 
 
[7] Courts 106 39 
 
106 Courts 
     106I Nature, Extent, and Exercise of Jurisdiction 
in General 
          106k39 k. Determination of Questions of 
Jurisdiction in General. Most Cited Cases
A court does not have the power by judicial fiat to 
extend its jurisdiction over matters beyond the scope 
of the authority granted to it by its creators. 
 
[8] Courts 106 39 
 
106 Courts 
     106I Nature, Extent, and Exercise of Jurisdiction 
in General 
          106k39 k. Determination of Questions of 


Jurisdiction in General. Most Cited Cases
A court has the power to interpret the language of the 
instrument by which jurisdiction is conferred on the 
court by its creators and the application of such 
instrument to an issue before the court. 
 
[9] Courts 106 39 
 
106 Courts 
     106I Nature, Extent, and Exercise of Jurisdiction 
in General 
          106k39 k. Determination of Questions of 
Jurisdiction in General. Most Cited Cases
Where adversary parties appear, a court has the 
power to determine whether or not it has jurisdiction 
of the person of a litigant, or whether its geographical 
jurisdiction covers the place of the occurrence under 
consideration. 
 
[10] Courts 106 39 
 
106 Courts 
     106I Nature, Extent, and Exercise of Jurisdiction 
in General 
          106k39 k. Determination of Questions of 
Jurisdiction in General. Most Cited Cases
In rendering judgment, a court tacitly if not expressly 
determines its jurisdiction over the parties and subject 
matter. 
 
[11] Courts 106 39 
 
106 Courts 
     106I Nature, Extent, and Exercise of Jurisdiction 
in General 
          106k39 k. Determination of Questions of 
Jurisdiction in General. Most Cited Cases
An erroneous affirmative conclusion as to the 
jurisdiction does not enlarge the jurisdiction of the 
court until passed on by the court of last resort, and 
even then the jurisdiction becomes enlarged only 
from the necessity of having a judicial determination 
of the jurisdiction over the subject matter. 
 
[12] Judgment 228 829(3) 
 
228 Judgment 
     228XVII Foreign Judgments 
          228k829 Effect of Judgments of United States 
Courts in State Courts 
               228k829(3) k. Operation and Effect. Most 
Cited Cases
After a federal court has decided the question of 
jurisdiction over the parties as a contested issue, the 
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court in which a plea of res judicata is made has no 
power to inquire again into that jurisdictional fact in 
absence of allegation of fraud in obtaining the 
judgment. 
 
[13] Bankruptcy 51 2041.1 
 
51 Bankruptcy 
     51I In General 
          51I(C) Jurisdiction 
               51k2041 Bankruptcy Jurisdiction 
                    51k2041.1 k. In General. Most Cited 
Cases
 (Formerly 51k2041, 51k11, 51k11(1)) 
The bankruptcy court is a court of general 
jurisdiction. 
 
[14] Bankruptcy 51 3568(2) 
 
51 Bankruptcy 
     51XIV Reorganization 
          51XIV(B) The Plan 
               51k3566 Confirmation;  Objections 
                    51k3568 Effect 
                         51k3568(2) k. Conclusiveness. Most 
Cited Cases
 (Formerly 51k690, 51k690.4, 51k498(90)) 
In action to recover on guaranty of bonds of a 
corporation prior orders of bankruptcy court 
confirming plan of reorganization of corporation with 
release of guaranty and denying plaintiff's petition to 
set aside decree providing for release of guaranty 
were res judicata on issue of liability of guarantor, 
even if the bankruptcy court in which reorganization 
proceeding was pending did not have jurisdiction of 
subject matter of orders.  Bankr.Act §  77B, 11 
U.S.C.A. §  207;  28 U.S.C.A. §  1738. 
 
 
**135 *166 Mr. A. W. Froehde, of Chicago, Ill., for 
petitioner. 
Mr. David J. Shipmen, of Chicago, Ill., for 
respondent. 
 
*167 Mr. Justice REED delivered the opinion of the 
Court. 
 [1] [2] This certiorari was allowed to review a 
judgment of the Supreme Court of Illinois. That court 
had denied effect to a plea of res judicata arising 
from orders of a district court in bankruptcy. 
Provisions declaring the supremacy of the 
Constitution and the extent of the judicial power and 
authorizing necessary and proper legislation to make 
the grants effective confer jurisdiction upon this 


Court to determine the effect to be given decrees of a 
court of the United States in state courts. FN1 As the 
contention is that the ruling below disregarded 
decrees of a court of the United States it raised a 
federal question reviewable under Section 237(b) of 
the Judicial Code, 28 U.S.C.A. s 344(b). FN2


 
 


FN1 Crescent City Live Stock Co. v. 
Butcher's Union, Live Stock Co., 120 U.S. 
141, 146, 7 S.Ct. 472, 474, 30 L.Ed. 614; 
Embry v. Palmer, 107 U.S. 3, 9, 2 S.Ct. 25, 
30, 27 L.Ed. 346; Metcalf v. Watertown, 
153 U.S. 671, 676, 14 S.Ct. 947, 949, 38 
L.Ed. 861; Atchison, Topeka & S.F.R. Co. 
v. Sowers, 213 U.S. 55, 65, 29 S.Ct. 397, 
400, 53 L.Ed. 695. 


 
FN2 Dupasseur v. Rochereau, 21 Wall. 130, 
134, 22 L.Ed. 588; Crescent City Live Stock 
Co. v. Butcher's Union, Live Stock Co., 120 
U.S. 141, 142, 7 S.Ct. 472, 30 L.Ed. 614; 
Des Moines Nav. Co. v. Iowa Homestead 
Co., 123 U.S. 552, 559, 8 S.Ct. 217, 220, 31 
L.Ed. 202; Pittsburgh, C.C. & St. L.R. Co. 
v. Long Island Loan & Trust Co., 172 U.S. 
493, 507, 19 S.Ct. 238, 243, 43 L.Ed. 528; 
Motlow v. Missouri, 295 U.S. 97, 98, 55 
S.Ct. 661, 662, 79 L.Ed. 1327. 


 
**136 *168 The admission of facts and 
uncontroverted allegations of the pleadings show that 
Ten Fifteen North Clark Building Corporation filed a 
petition for reorganization on June 20, 1934, under 
Section 77B of the Bankruptcy Act, 11 U.S.C.A. s 
207, in the United States District Court for the 
Northern District of Illinois; that the petition was 
approved as properly filed shortly thereafter, and that 
notice of the proceedings was given to the creditors, 
one of whom was respondent William Gottlieb. A 
proposed plan of reorganization was filed by the 
debtor which provided for the substitution of one 
share of common stock in the Olympic Hotel 
Building Corporation for each $100 principal amount 
of the outstanding first mortgage, 6  1/2 % gold 
bonds of the debtor corporation, the discharge of the 
bonds and the cancellation of a guaranty endorsed on 
them. The guaranty was one of J. O. Stoll, petitioner 
here, and S. A. Crowe, Jr., to pay the bond. Its 
material provisions are stated below. FN3 The 
extinction of the personal guaranty was in 
consideration ‘for the transfer of all the assets of said 
Debtor (i.e., the Building Corporation)*169  to the 
Olympic Hotel Building Corporation and the 
surrender of the said Common Stock of the Debtor.’ 
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Crowe and Stoll, together with other stockholders of 
the debtor, ‘filed their acceptances in writing’ of the 
plan. 
 
 


FN3 ‘Guaranty. 
‘For Value Received, the undersigned, Do Hereby 
Guarantee the payment of the within bond and the 
interest thereon, at the maturity thereof either by the 
terms of said bond or of any agreement extending the 
time of payment thereof, or by anticipation of 
maturity at the election of the legal holder or owner 
thereof, in accordance with any provision of said 
bond or of the trust deed given to secure the same, or 
of any extension agreement; and do hereby absolutely 
guarantee the payment of the respective interest 
coupons, given to evidence the interest on said bond, 
and all extension coupons, at their respective dates of 
maturity, and all interest on said coupons, and do 
hereby absolutely guarantee the full and complete 
performance by the maker of the trust deed given to 
secure the said bonds and coupons, and its successors 
and assigns, of all of the terms, provisions, covenants 
and agreements of the said trust deed and of any such 
extension agreement.' 
 
On notice to respondent and a hearing at which he 
did not appear the proposed plan of reorganization 
with the provision for the extinction of the guaranty 
was confirmed over the objections of creditors of the 
same class as respondent. The confirmation provided 
that all creditors of the debtor should be bound. It 
also appears that, in accordance with the plan, the 
guarantors caused the assets of the debtor to be 
transferred to the new corporation and surrendered 
the capital stock of the debtor. After the institution of 
the present action in the state court Gottlieb filed a 
petition in the proceedings for reorganization of the 
Ten Fifteen North Clark Building Corporation 
praying that an order be entered vacating or 
modifying the decrees and orders entered in the 
proceedings confirming the plan of reorganization, on 
the ground that the district court in proceedings for 
reorganization did not have power or jurisdiction to 
cancel the guaranty. An order was entered denying 
this petition. No appeal was taken from any of the 
bankruptcy orders. 
 
Subsequent to the confirmation of the plan of 
reorganization but before the petition to vacate these 
orders Gottlieb began an action in the Municipal 
Court of Chicago against the guarantors Crowe and 
Stoll to recover upon their guaranty of three of the 
$500 bonds of Ten Fifteen North Clark Building 
Corporation. Crowe was not served with summons. 


Stoll defended on the ground that the order of the 
bankruptcy court confirming the plan of 
reorganization with release of his guaranty and its 
further order, denying Gottlieb's petition to set aside 
the decree providing for the release of the guaranty, 
were res judicata. 
 
*170 The Municipal Court granted the relief sought 
by the bondholder, the appellate court reversed and 
its judgment was in turn reversed by the Supreme 
Court of Illinois which affirmed the judgment of the 
Municipal Court. FN4 Two justices dissented. 
 
 


FN4 368 Ill. 88, 12 N.E. 881. 
 
 [3] [4] [5] [6] The Congress enacted, as one of the 
earlier statutes, provisions for giving effect to the 
judicial proceedings of the courts. This has long had 
its present form. FN5 **137 This statute is broader 
than the authority granted by Article 4, section 1, of 
the Constitution, U.S.C.A.Const. art. 4, s 1, to 
prescribe the manner of proof and the effect of the 
judicial proceedings of states. Under it the judgments 
and decrees of the Federal courts in a state are 
declared to have the same dignity in the courts of that 
state as those of its own courts in a like case and 
under similar circumstances. FN6 But where the 
judgment or decree of the Federal court determines a 
right under a Federal statute, that decision is ‘final 
until reversed in an appellate court, or modified or set 
aside in the court of its rendition.' FN7 As this plea 
was based upon an adjudication under the 
reorganization provisions*171  of the Bankruptcy 
Act, effect as res judicata is to be given the Federal 
order, if it is concluded it was an effective judgment 
in the court of its rendition. The problem before the 
Supreme Court of Illinois was not one of full faith 
and credit but of res judicata. In this particular case, a 
federal question was involved. This was the power of 
the Federal courts to protect those who come before 
them relying upon constitutional rights or rights 
given, as in this case, through a statute enacted 
pursuant to constitutional grants of power. 
 
 


FN5 Rev.Stat. s 905, 28 U.S.C.A. s 687: 
‘The acts of the legislature of any State or 
Territory, or of any country subject to the 
jurisdiction of the United States, shall be 
authenticated by having the seals of such 
State, Territory, or country affixed thereto. 
The records and judicial proceedings of the 
courts of any State or Territory, or of any 
such country, shall be proved or admitted in 
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any other court within the United States, by 
the attestation of the clerk, and the seal of 
the court annexed, if there be a seal, together 
with a certificate of the judge, chief justice, 
or presiding magistrate, that the said 
attestation is in due form. And the said 
records and judicial proceedings, so 
authenticated, shall have such faith and 
credit given to them in every court within 
the United States as they have by law or 
usage in the courts of the State from which 
they are taken.' 


 
FN6 Dupasseur v. Rochereau, 21 Wall. 130, 
22 L.Ed. 588; Embry v. Palmer, 107 U.S. 3, 
9, 2 S.Ct. 25, 30, 27 L.Ed. 346; cf. Metcalf 
v. Watertown, 153 U.S. 671, 14 S.Ct. 947, 
38 L.Ed. 861. 


 
FN7 Deposit Bank v. Frankfort, 191 U.S. 
499, 520, 24 S.Ct. 154, 161, 48 L.Ed. 276. 


 
The inquiry is to be directed at the conclusiveness of 
the order releasing the guarantor from his obligation, 
assuming the Bankruptcy Court did not have 
jurisdiction of the subject matter of the order, the 
release in reorganization of a guarantor from his 
guaranty of the debtor's obligations. FN8


 
 


FN8 We express no opinion as to whether 
the Bankruptcy Court did or did not have 
jurisdiction of the subject matter. Cf. In re 
Diversey Building Corp., 7 Cir., 86 F.2d 
456; In re Nine North Church Street, Inc., 2 
Cir., 82 F.2d 186; Union Trust Co. v. 
Willsea, 275 N.Y. 164, 167, 9 N.E.2d 820, 
112 A.L.R. 1175. 


 
 [7] [8] [9] [10] [11] [12] [13] [14] A court does not 
have the power, by judicial fiat, to extend its 
jurisdiction over matters beyond the scope of the 
authority granted to it by its creators. There must be 
admitted, however, a power to interpret the language 
of the jurisdictional instrument and its application to 
an issue before the court.  FN9 Where adversary 
parties appear, a court must have the power to 
determine whether or not it has jurisdiction of the 
person of a litigant, FN10 or whether its geographical 
jurisdiction covers the place of the occurrence under 
consideration. FN11 Every court in rendering a 
judgment tacitly, if not expressly, determines its 
jurisdiction*172  over the parties and the subject 
matter.  FN12 An erroneous affirmative conclusion as 
to the jurisdiction does not in any proper sense 


enlarge the jurisdiction of the court until passed upon 
by the court of last resort, and even then the 
jurisdiction becomes enlarged only from the 
necessity of having a judicial determination of the 
jurisdiction over the subject matter. When an 
erroneous judgment, whether from the court of first 
instance or from the court of final resort, is pleaded in 
another court or another jurisdiction the question is 
whether the former judgment is res judicata. After a 
Federal court has decided the question of the 
jurisdiction over the parties as a contested issue, the 
court in which the plea **138 of res judicata is made 
has not the power to inquire again into that 
jurisdictional fact. FN13. We see no reason why a court 
in the absence of an allegation of fraud in obtaining 
the judgment, should examine again the question 
whether the court FN14 making the earlier 
determination on an actual contest over jurisdiction 
between the parties, did have jurisdiction of the 
subject matter of the litigation. In this case the order 
upon the petition to vacate the confirmation settled 
the contest over jurisdiction. 
 
 


FN9 As illustrations of the exercise of this 
power, see Texas & Pac. R. Co. v. Gulf, etc., 
R. Co., 270 U.S. 266, 274, 46 S.Ct. 263, 
265, 70 L.Ed. 578; Matter of Gregory, 219 
U.S. 210, 217, 31 S.Ct. 143, 145, 55 L.Ed. 
184. 


 
FN10 Baldwin v. Traveling Men's Ass'n, 
283 U.S. 522, 51 S.Ct. 517, 75 L.Ed. 1244. 


 
FN11 Jones v. United States, 137 U.S. 202, 
11 S.Ct. 80, 34 L.Ed. 691. 


 
FN12 Chicago Life Ins. Co. v. Cherry, 244 
U.S. 25, 29, 37 S.Ct. 492, 493, 61 L.Ed. 
966. 


 
FN13 Chicago Life Ins. Co. v. Cherry, 244 
U.S. 25, 30, 37 S.Ct. 492, 493, 61 L.Ed. 
966; Baldwin v. Traveling Men's Ass'n, 283 
U.S. 522, 525, 51 S.Ct. 517, 75 L.Ed. 1244; 
Davis v. Davis, 305 U.S. 32, 59 S.Ct. 3, 83 
L.Ed. 26, decided November 7, 1938. 


 
FN14 The Bankruptcy Court is one of 
general jurisdiction.  Fairbanks Steam 
Shovel Co. v. Wills, 240 U.S. 642, 649, 36 
S.Ct. 466, 469, 60 L.Ed. 841. 


 
Courts to determine the rights of parties are an 
integral part of our system of government. It is just as 
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important that there should be a place to end as that 
there should be a place to begin litigation. After a 
party has his day in court, with opportunity to present 
his evidence and his view of the law, a collateral 
attack upon the decision as to jurisdiction there 
rendered merely retries the issue previously 
determined. There is no reason to expect that the 
second decision will be more satisfactory than the 
first. 
 
*173 That a former judgment in a state court is 
conclusive between the parties and their privies in a 
Federal court when entered upon an actually 
contested issue as to the jurisdiction of the court over 
the subject matter of the litigation, has been 
determined by this Court in Forsyth v. Hammond.  
FN15 The respondent, Caroline M. Forsyth, sought by 
injunction in the Federal court to forbid the City of 
Hammond from collecting taxes on certain lands, 
annexed to the city by an earlier state court decree. 
The city contended that the earlier decree was 
decisive, the respondent that it was void because the 
enlargement of a city was a matter of legislative, not 
judicial, cognizance. Without determining the issue 
whether annexation itself is a function solely of the 
legislature, this Court upheld the contention of the 
city on the ground that the respondent had taken an 
appeal to the Supreme Court of Indiana from the 
earlier decree of the trial court against her in the 
annexation proceedings, and had in that appeal 
attacked the validity of the decree on the ground of 
lack of jurisdiction. ‘Having litigated a question in 
one competent tribunal and been defeated, can she 
litigate the same question in another tribunal acting 
independently and having no appellate jurisdiction? 
The question is not whether the judgment of the 
supreme court would be conclusive as to the question 
involved in another action between other parties, but 
whether it is not binding between the same parties in 
that or any other forum.’  FN16


 
 


FN15 166 U.S. 506, 515, 17 S.Ct. 665, 669, 
41 L.Ed. 1095. 


 
FN16 166 U.S. 506, 517, 17 S.Ct. 665, 669, 
670, 41 L.Ed. 1095. 


 
Other instances closely approaching the line of this 
case may be examined. 
 
In Des Moines Navigation & Railroad Company v. 
Iowa Homestead Company,  FN17 this Court was 
called upon to resolve a controversy over the effect of 
a judgment of the Federal *174 courts in a matter 


beyond their jurisdiction. The suit was brought by the 
Homestead Company in the state court to recover 
certain taxes which were the subject of litigation 
between the same parties in Iowa Homestead 
Company v. Valley Railroad, 17 Wall. 153, 21 L.Ed. 
622. In the earlier case the decision had been adverse 
to the Homestead Company. When the Navigation 
Company pleaded the earlier decree in bar to the later 
action, it was met with the reply that the courts of the 
United States, which had rendered the earlier decree 
‘had no jurisdiction of said suit, and no legal power 
or authority to render said decree or judgment.’ The 
reason for this assertion was that the earlier suit had 
been instituted in a state court by the Homestead 
Company, an Iowa corporation, against various non-
resident defendants and the Navigation Company, 
also an Iowa corporation. The individual defendants 
caused a removal to the Federal court and all 
defendants, including the Navigation Company, 
appeared, filed answers and defended the action. The 
Homestead Company likewise appeared and actually 
contested**139  issues in dispute with the Navigation 
Company. The litigation eventually reached this 
Court and was decided without reference to the lack 
of jurisdiction. In the later case this Court assumed 
that the exercise of jurisdiction by the United States 
Circuit Court over the controversy between the two 
Iowa corporations was improper. It was held, 
however, that the earlier decree was a ‘prior 
adjudication of the matters in controversy’ and a bar 
to the later action. 
 
 


FN17 123 U.S. 552, 8 S.Ct. 217, 31 L.Ed. 
202. 


 
A few years later this Court had occasion to examine 
again the question of the effect of a former 
adjudication by a United States Circuit Court in a 
case where this Court assumed the Circuit Court had 
jurisdiction of the parties but not of the subject 
matter. The earlier adjudication was pleaded in bar to 
a suit to quiet title in a state court sitting in the same 
state as the Circuit Court. *175 The state courts 
denied effect to the Circuit Court decree. On writ of 
error to the Supreme Court of Oregon this Court 
answered the contention that the ground upon which 
‘the federal court assumed jurisdiction was 
insufficient in law to make this case one arising under 
the laws of the United States' in these words: 
 
‘But that was a question which the circuit court of the 
United States was competent to determine in the first 
instance. Its determination of it was the exercise of 
jurisdiction. Even if that court erred in entertaining 
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jurisdiction, its determination of that matter was 
conclusive upon the parties before it, and could not 
be questioned by them, or either of them, collaterally, 
or otherwise than on writ of error or appeal to this 
court.’   FN18


 
 


FN18 Dowell v. Applegate, 152 U.S. 327, 
340, 14 S.Ct. 611, 616, 38 L.Ed. 463. 


 
The decision in the Des Moines Case is not precisely 
parallel with the circumstances of the present case 
because the determination was based upon diversity 
of citizenship between other parties to the 
controversy FN19 and Dowell v. Applegate, supra, may 
likewise be seen to deviate slightly since there was 
color of jurisdiction in the Federal court by reason of 
certain allegations as to violation of Acts of Congress 
in the stamping of the deeds. 
 
 


FN19 Vallely v. Northern Fire Ins. Co., 254 
U.S. 348, 354, 41 S.Ct. 116, 117, 65 L.Ed. 
297. 


 
A case likewise closely approaching the 
circumstances of the present controversy is Vallely v. 
Northern Fire Ins. Co. FN20 A corporation alleged to 
be engaged in the insurance business was adjudicated 
an involuntary bankrupt in the teeth of the 
Bankruptcy Act, 4b, 11 U.S.C.A. s 22(b), that ‘any 
moneyed * * * corporation, except a(n) * * * 
insurance * * * corporation, * * * may be adjudged 
an involuntary bankrupt.’ There was a default, 
acquiescence and aid to the trustee by the bankrupt. 
After the time for review of the adjudication had 
expired, the bankrupt filed a motion to vacate the 
adjudication as null and void. This Court *176 upheld 
the motion. It was pointed out that a determination of 
a jurisdictional fact, such as whether an alleged 
bankrupt is a farmer, binds, FN21 but that where there 
was no statute of bankruptcy applicable ‘necessarily 
there is no power in the District Court to include,’ the 
excepted corporation. It was thought that to recognize 
the binding effect of the judgment would be to extend 
the jurisdiction. This decision is inapplicable here 
because there was not an actually contested issue and 
order as to jurisdiction. The case is also 
distinguishable because the motion to vacate was 
made in the same bankruptcy proceeding as the order. 
We do not comment upon the significance of this 
variable. 
 
 


FN20 254 U.S. 348, 41 S.Ct. 116, 118, 65 


L.Ed. 297. 
 


FN21 Denver First Nat. Bank v. Klug, 186 
U.S. 202, 22 S.Ct. 899, 46 L.Ed. 1127. 


 
To appraise the cases dealing with status and transfer 
of title to real estate seems outside the scope of the 
present inquiry. The rule applied here may or may 
not be applicable in instances where the courts with 
jurisdiction of the later controversy are passing upon 
matters of status and real estate titles.   FN22


 
 


FN22 Cf. Andrews v. Andrews, 188 U.S. 
14, 23 S.Ct. 237, 47 L.Ed. 366; Id., 176 
Mass. 92, 57 N.E. 333; Fall v. Eastin, 215 
U.S. 1, 30 S.Ct. 3, 54 L.Ed. 65, 23 
L.R.A.,N.S., 924, 17 Ann.Cas. 853; 
Carpenter v. Strange, 141 U.S. 87, 105, 11 
S.Ct. 960, 966, 35 L.Ed. 640. 


 
It is frequently said that there are certain strictly 
jurisdictional facts, the existence of which is essential 
to the validity of proceedings and the absence of 
which renders the act of the court a nullity. 
Examples**140  with citations are listed in Noble v. 
Union River Logging Railroad. FN23 For instance, 
service of process in a common law action within a 
state, publication of notice in strict form in 
proceedings in rem against absent defendants, the 
appointment of an administrator for a living person, a 
court martial of a civilian. Upon the other hand there 
are quasi-jurisdictional facts, diversity of citizenship, 
majority of litigants, and jurisdiction of parties, a 
mere finding of which, *177 regardless of actual 
existence, is sufficient. As to the first group it is said 
an adjudication may be collaterally attacked, as to the 
second it may not. We do not review these cases as 
we base our conclusion here on the fact that in an 
actual controversy the question of the jurisdiction 
over the subject matter was raised and determined 
adversely to the respondent. That determination is res 
adjudicata of that issue in this action, whether or not 
power to deal with the particular subject matter was 
strictly or quasi-jurisdictional. 
 
 


FN23 147 U.S. 165, 13 S.Ct. 271, 37 L.Ed. 
123. 


 
Judgment reversed. 
 
Mr. Justice McREYNOLDS, concurs in the result. 
U.S. 1938. 
Stoll v. Gottlieb 
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Briefs and Other Related Documents
 


United States Court of Appeals,Third Circuit. 
In re Fred J. SZOSTEK, Denise M. Szostek 


Appellants. 
No. 89-1324. 


 
Argued Sept. 5, 1989. 


Decided Oct. 12, 1989. 
 
Creditor sought to have confirmed Chapter 13 plan 
dismissed, revoked, or modified.   The Bankruptcy 
Court, 93 B.R. 399, denied relief, and appeal was 
taken.   The United States District Court for the 
Eastern District of Pennsylvania, Raymond J. 
Broderick, J., reversed, and appeal was taken.   The 
Court of Appeals, Mansmann, Circuit Judge, held 
that, absent showing of fraud, failure to apply present 
value provision found in Bankruptcy Code in 
determining amount of creditor's claim did not 
constitute grounds for vacating confirmed Chapter 13 
plan where creditor did not timely object to plan. 
 
Reversed and remanded. 
 


West Headnotes 
 
[1] Bankruptcy 51 3715(14) 
 
51 Bankruptcy 
     51XVIII Individual Debt Adjustment 
          51k3704 Plan 
               51k3715 Acceptance and Confirmation 
                    51k3715(14) k. Revocation, Vacation or 
Reconsideration. Most Cited Cases
Absent showing of fraud, failure to apply present 
value provision found in Bankruptcy Code in 
determining amount of creditor's claim did not 
constitute grounds for vacating confirmed Chapter 13 
plan where creditor did not timely object to plan.  
Bankr.Code, 11 U.S.C.A. §  1325(a)(5)(B)(ii). 
 
[2] Bankruptcy 51 3715(14) 
 
51 Bankruptcy 
     51XVIII Individual Debt Adjustment 
          51k3704 Plan 
               51k3715 Acceptance and Confirmation 
                    51k3715(14) k. Revocation, Vacation or 
Reconsideration. Most Cited Cases


Though prior to confirmation bankruptcy court and 
trustee have responsibility to verify that Chapter 13 
plan complies with Bankruptcy Code provisions, 
after plan is confirmed policy favoring finality of 
confirmation is stronger than bankruptcy court's and 
trustee's obligations to verify plaintiff's compliance 
with Code.  Bankr.Code, 11 U.S.C.A. § §  1325(a), 
1327. 
 
 
*1405 David A. Searles (argued), Philadelphia, Pa., 
for appellants. 
Jonah D. Levin (argued), Norristown, Pa., for 
appellee. 
 
Before MANSMANN, NYGAARD and ALDISERT, 
Circuit Judges. 
 


OPINION OF THE COURT  
 
MANSMANN, Circuit Judge. 
Debtors in bankruptcy here appeal from the decision 
of the district court which granted a creditor's motion 
to revoke confirmation of a chapter 13 plan.   We are 
asked to determine whether the secured creditor may 
be deemed to have accepted the plan by failing to 
object to it timely or, if the bankruptcy court's failure 
to apply *1406 provisions of 11 U.S.C.A. §  
1325(a)(5)(B)(ii) (West 1979), relating to present 
value constitutes grounds for vacating the plan.   In 
addition, we must determine whether the trustee in 
bankruptcy and the bankruptcy court are 
independently required to verify that a Chapter 13 
plan meets all statutory requirements or whether they 
may rely on the lack of objection thereto. 
 
 [1] [2] We conclude that the district court erred by 
reversing the bankruptcy court's confirmed action of 
the debtor's plan.   Although the present value 
provision found in §  1325(a)(5)(B)(ii) was not 
applied by the bankruptcy court in determining the 
amount of the creditor's claim, this does not 
constitute grounds for vacating a confirmed plan 
where the creditor has not timely objected to the plan.   
We further conclude that, although prior to 
confirmation the bankruptcy court and trustee do 
have a responsibility to verify that a Chapter 13 plan 
complies with the Bankruptcy Code provisions, after 
the plan is confirmed the policy favoring the finality 
of confirmation is stronger than the bankruptcy 
court's and the trustee's obligations to verify a plan's 
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compliance with the Code.   Therefore, we will 
reverse the order of the district court and remand for 
the issuance of an appropriate order reinstating the 
judgment of the bankruptcy court. 
 
 


I.  
 
On July 7, 1987, Fred and Denise Szostek filed a 
Chapter 13 bankruptcy petition.   On August 3, 1987, 
the bankruptcy court issued an order scheduling the 
meeting of creditors, establishing a deadline for 
objections to the Szosteks' Chapter 13 plan and 
scheduling a hearing on confirmation of the plan for 
December 15, 1987.   Pursuant to Bankr.Rules 
3020(b) and 9014, the court's order stated that any 
objections to the confirmation of the debtor's plan 
shall be filed no later than ten days before the 
confirmation hearing.   The filing deadline was thus 
December 5, 1987. 
 
The Kissell Company (“Kissell”), creditor and 
appellee, received notice of the deadline for filing 
objections.   On August 18, 1987, Kissell filed a 
secured claim, based on a purchase money mortgage 
in the amount of $29,242.41.   A few weeks later, on 
September 8, 1987, the Szosteks filed an objection to 
Kissell's claim on the ground that Kissell had violated 
the Truth in Lending Act (“TILA”), 15 U.S.C.A. §  
1601 et seq in the course of the residential loan 
transaction and, therefore, claimed they were entitled 
to a $1,000 recoupment.   On the same day, the 
Szosteks also filed their First Amended Chapter 13 
Plan, which proposed payments totalling 
approximately $40,000.00.   The plan did not, 
however, provide for interest to be paid on allowed 
secured claims, i.e., present value. FN1  A hearing on 
the Szosteks' objection to Kissell's claim was 
scheduled for December 15, 1987, the same date as 
the confirmation hearing. 
 
 


FN1. The meaning of present value was 
explained by the bankruptcy court in In re 
Fisher, 29 B.R. 542 (Bkrtcy.D.Kan.1983) as 
follows: 
“Present value” or the “time value of 
money” is not a legal concept, but rather it is 
a term of art in the financial community.   It 
simply means that a dollar received today is 
worth more than a dollar to be received in 
the future.   To compensate the creditor for 
not receiving its money today, the debtor is 
charged an additional amount of money.   
The charge is based on a rate of interest 


called a “discount rate.”   The discount rate 
is used to calculate how much the creditor 
should be paid so it will have the same 
amount of money in the future as it would 
have had if it did not have to wait to be paid. 
29 B.R. at 543.


 
On October 14, 1987, Kissell filed an amended proof 
of claim which was in the same amount as previously 
requested, $29,242.41.   The Szosteks subsequently 
filed an amended objection to Kissell's claim on the 
ground that the value of the mortgage exceeded the 
value of the home and that the secured claim had to 
be bifurcated into two portions, secured and 
unsecured.   The Szosteks sought both a 
determination of the amount of Kissell's security 
interest pursuant to 11 U.S.C.A. §  506(a), (d), as 
well as the relief pursuant to the TILA. 
 
Szosteks' counsel served a copy of Szosteks' First 
Amended Plan upon Kissell's counsel on November 
16, 1987.   Sometime *1407 prior to December 15, 
1987,  FN2 the attorneys for the Szosteks and for 
Kissell had a conversation in which Kissell's counsel 
requested a continuance of the hearing on Szosteks' 
objection to Kissell's claim so that an appraisal of 
Szosteks' property could be obtained.   During this 
conversation, Kissell's counsel did not request a 
continuance of the confirmation hearing on the plan, 
which was also scheduled for December 15, 1987. 
 
 


FN2. The date is not clear from the record. 
 
Kissell's counsel later testified that he assumed that 
Szosteks' counsel had agreed to both postponement of 
the hearing on Szosteks' objection to Kissell's claim 
and to postponement of the confirmation hearing.   
Szosteks' counsel later testified that he understood the 
continuance request was only for the hearing on 
Szosteks' objection to Kissell's proof of claim. FN3


 
 


FN3. The bankruptcy court noted in its 
opinion that the attorneys' stipulation to 
continue the hearing date was not filed with 
the Clerk of the Bankruptcy Court, nor was 
there an order of the court allowing the 
stipulation. 
At oral argument, counsel for Kissell 
explained that he was under the impression 
that the court could not enter a confirmation 
order if there was a question as to the 
amount of a claim, and further, he thought 
that the confirmation hearing was to be 
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continued.   We caution counsel that all 
stipulations or agreements as to 
continuances of bankruptcy proceedings 
should be filed with the court to avoid any 
misunderstandings such as apparently 
occurred here. 


 
On December 15, 1987, the bankruptcy court held the 
confirmation hearing as scheduled at which the 
Szosteks appeared, but Kissell did not.   Since no 
objections to the plan had been filed, upon 
recommendation of the standing Chapter 13 trustee, 
the Szosteks' First Amended Plan was confirmed by 
the court on December 15, 1987.   The confirmed 
plan provided for payments as follows:  (1) $4,003.00 
to the trustee;  (2) payment in full on Kissell's 
allowed secured claim;  and, (3) the balance to the 
holders of allowed unsecured claims.   Subsequently, 
the confirmed plan provided for 100% payment on 
the unsecured claims.   On the same date, the hearing 
on the Szosteks' objection to Kissell's proof of claim 
was continued to January 25, 1988. 
 
By letter dated December 16, 1987, Kissell's counsel 
confirmed a telephone call to him from Szosteks' 
counsel, which advised that the hearing on the 
Szosteks' objection to Kissell's proof of claim had 
been continued to January 25, 1988.  (The actual date 
of the telephone call is not noted in the appendix.) 
 
Three days after confirmation of the plan and thirteen 
days after the deadline for filing objections to the 
plan, Kissell filed an objection to the Szosteks' First 
Amended Chapter 13 Plan and an answer to the 
Szosteks' objection to Kissell's proof of claim.   
Kissell objected to Szosteks' plan on the grounds that 
it failed to provide adequately for payment in full of 
Kissell's secured claim, i.e., it did not provide for 
present value.   No responsive pleading by the 
Szosteks was required under the Bankruptcy Rules. 
 
The hearing on Szosteks' objections to Kissell's proof 
of claim was held On January 25, 1988.   It was at 
this hearing that Kissell's attorney first learned that 
the Szosteks' plan had been confirmed.   It appears 
from the record that Kissell's attorney took no action 
to challenge confirmation of the plan at that time.   
Consequently, no appeal was filed within ten days of 
the plan confirmation as required by Bankr.Rule 
8002(a), nor did Kissell's attorney seek to file any 
appeal after learning of the confirmed plan on 
January 25, 1988. 
 
On March 21, 1988, the bankruptcy court issued a 
memorandum and order determining Kissell's secured 


claim to be $25,110.00 and its unsecured claim to be 
$3,132.41.   The March 21, 1988 order was, in part, 
based upon the parties' agreement that Kissell had 
violated the TILA and that a $1,000.00 recoupment 
was appropriate.   The court apportioned the 
recoupment between Kissell's secured and unsecured 
claims.   As part of its order, the bankruptcy court 
specifically noted that any challenge to the December 
15, 1987 confirmation of the Szosteks' plan was not 
an issue before the court. 
 
*1408 As a result of prevailing on the TILA 
objection, Szosteks' counsel filed a motion for 
attorneys fees pursuant to 15 U.S.C.A. §  1640.   
Kissell opposed the motion on the ground that, as 
part of the parties' agreement that there was a TILA 
violation, Szosteks' counsel had agreed to waive 
attorneys fees. 
 
On May 20, 1988, four months after learning of the 
plan's confirmation, Kissell filed a motion seeking 
dismissal of the debtors' petition, revocation of 
confirmation under 11 U.S.C.A. §  1330, and 
alternatively, modification of the plan or relief from 
the automatic stay. FN4  Kissell's motion was based on 
alleged fraud by the Szosteks in obtaining 
confirmation of the plan and the contention that the 
plan should not have been confirmed because it did 
not provide for paying Kissell interest on its secured 
claim, i.e., present value. 
 
 


FN4. Kissell later withdrew its request for 
relief from the automatic stay. 


 
The bankruptcy court held two hearings in June of 
1988 on Szosteks' motion for attorneys fees and on 
Kissell's motion to dismiss, revoke confirmation, and 
modify the plan.   On December 6, 1988, the 
bankruptcy court awarded attorneys fees and costs 
under TILA in the amount of $1,009.50 and denied 
Kissell's motion to dismiss, revoke confirmation, and 
modify the plan, 93 B.R. 399 (Bkrtcy.E.D.Pa.1988).   
The bankruptcy court held that Kissell's allegation 
that confirmation of the plan was procured by fraud 
was not supported by the evidence and thus, the plan 
was not revocable under §  1330(a). 
 
A timely appeal was taken to the United States 
District Court for the Eastern District of Pennsylvania 
where, although the district court affirmed the finding 
that there was no fraud, the court reversed the 
bankruptcy court's order denying Kissell's motion to 
dismiss, revoke confirmation and modify the plan.   
The district court vacated confirmation of Szosteks' 
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Chapter 13 plan and remanded the case on the basis 
that neither the bankruptcy court nor the trustee had 
fulfilled its independent obligation of insuring that 
the Szosteks' plan complied with 11 U.S.C.A. §  
1325(a)(5).   However, the district court affirmed the 
bankruptcy court's award of attorneys fees.   The 
Szosteks appeal. 
 
Since the district court sits as an appellate court in 
reviewing cases from the bankruptcy court, the 
district court is neither a finder of fact, nor is any 
more qualified than the court of appeals to evaluate 
the decision of the bankruptcy court.   Consequently, 
our review on appeal from the district court in a 
bankruptcy case is plenary.  Universal Minerals, Inc. 
v. C.A. Hughes & Co., 669 F.2d 98, 101-02 (3d 
Cir.1981). 
 
 


II.  
 
We are faced here with a clash between two 
seemingly divergent policies involved in the 
Bankruptcy Code.   On the one hand is the policy of 
finality, as evidenced by §  1327, which provides 
that, absent fraud, confirmation of a debtor's plan 
binds both the debtor and the creditors.   Under §  
1327, a confirmation order is res judicata as to all 
issues decided or which could have been decided at 
the hearing on confirmation.   On the other hand is 
the language of §  1325(a) which provides that a 
court shall confirm a plan which meets the conditions 
listed in that section.   The conflict resulted here 
when a confirmation order was entered for a plan 
which did not provide for the calculation of present 
value of the creditor's claim, a requirement of §  
1325(a)(5)(B)(ii).   Thus, we must determine 
whether, in the absence of fraud, the failure of a 
creditor to attend the confirmation hearing, object 
timely to the plan, or appeal the order of 
confirmation, regardless of the reason, precludes the 
creditor from obtaining full recovery of the present 
value of its claim when such was not provided for in 
the confirmed plan. 
 
 


A.  
 
To understand the tension between the code sections, 
we must first look at one of the relevant portions of 
the Bankruptcy Code.   We find that 11 U.S.C.A. §  
1327(a) provides as follows: 
 
Effect of confirmation 
*1409 (a) The provisions of a confirmed plan bind 


the debtor and each creditor, whether or not the claim 
of such creditor is provided for by the plan, and 
whether or not such creditor has objected to, has 
accepted or has rejected the plan. 
 
11 U.S.C.A. §  1327 (West 1979).   One leading 
commentator has recently interpreted this section as 
follows:it is quite clear that the binding effect of a 
chapter 13 plan extends to any issue actually litigated 
by the parties and any issue necessarily determined 
by the confirmation order, including whether the plan 
complies with sections 1322 and 1325 of the 
Bankruptcy Code.   For example, a creditor may not 
after confirmation assert that the plan was not filed in 
good faith, ... that the creditor should have been paid 
interest;  that the debtor is ineligible for chapter 13 
relief;  or that the plan is otherwise inconsistent with 
the Code in violation of Section 1322(b)(10) or 
section 1325(a)(1). 
 
5 Collier on Bankruptcy, §  1327.01 (5th ed. 1988). 
FN5


 
 


FN5. Kissell also argued for the application 
of 11 U.S.C.A. §  1330(a), allowing for 
revocation on the basis of fraud.   
Bankruptcy Code 11 U.S.C.A. §  1330(a) 
provides as follows: 
Revocation of an order of confirmation 
(a) On request of a party in interest at any 
time within 180 days after the date of the 
entry of an order of confirmation under 
section 1325 of this title, and after notice 
and a hearing, the court may revoke such 
order if such order was procured by fraud. 
Both the bankruptcy court and the district 
court held that there was no fraud in 
securing the confirmation of the Szosteks' 
plan.   We note that Kissell has abandoned 
its claim that the Szosteks' confirmed plan 
was procured by fraud.   Clearly, there can 
be no revocation of the plan based on §  
1330(a). 


 
The finality of confirmed plans was discussed by the 
Supreme Court in Stoll v. Gottlieb, 305 U.S. 165, 59 
S.Ct. 134, 83 L.Ed. 104 (1938).   At issue in Stoll was 
a corporate debtor's plan which included cancellation 
of a guaranty to pay a bond.   Prior to confirmation, 
there had been no objections to the plan.   After 
confirmation, however, the creditor filed an action in 
state court to recover on the guaranty.   The Supreme 
Court held that the finality of the bankruptcy 
confirmation order barred the creditor from litigating 
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its claim. 
 
Several of our recent cases have followed this 
rationale.   For example, in United States ex rel. 
I.R.S. v. Norton, 717 F.2d 767 (3d Cir.1983), we held 
that the Internal Revenue Service (I.R.S.) could not 
retain overpayment of a debtor's taxes as security on 
the debt to the I.R.S. when the I.R.S. did not object to 
the debtor's plan, because, upon confirmation, the 
I.R.S. became bound by the plan's provisions.   
Similarly, in In re Penn Central Transportation 
Company, 771 F.2d 762 (3d Cir.1985), we held that a 
creditor who received notice of a railroad 
reorganization and failed to participate in the 
proceedings was barred from litigating an antitrust 
claim.   We stated that 
the purpose of bankruptcy law and the provisions for 
reorganization could not be realized if the discharge 
of debtors were not complete and absolute;  that if 
courts should relax provisions of the law and 
facilitate the assertion of old claims against 
discharged and reorganized debtors, the policy of the 
law would be defeated;  that creditors would not 
participate in reorganization if they could not feel 
that the plan was final, and that it would be unjust 
and unfair to those who had accepted and acted upon 
a reorganization plan if the court were thereafter to 
reopen the plan and change the conditions which 
constituted the basis of its earlier acceptance. 
 
In re Penn Central, 771 F.2d at 767, citing Duryee v. 
Erie R.R. Co., 175 F.2d 58, 61-63 (6th Cir.), cert. 
denied, 338 U.S. 861, 70 S.Ct. 103, 94 L.Ed. 527 
(1949). 
 
Other courts of appeals have upheld the binding 
effects of a bankruptcy confirmation order.   A 
creditor was bound by a plan that released the third 
party guarantor in Republic Supply Co. v. Shoaf, 815 
F.2d 1046 (5th Cir.1987).   The court stated that, 
regardless of whether the plan provision to release 
the guarantor was inconsistent with the bankruptcy 
laws or within the authority of the bankruptcy court, 
it was nonetheless included in the plan.   Since the 
plan was confirmed without objection, nor *1410 was 
an appeal taken, the plan was not reviewable on its 
merits.  815 F.2d at 1050.
 
A case with facts analogous to the case here is Neeley 
v. Murchison, 815 F.2d 345 (5th Cir.1987).   In 
Neeley, the creditor filed his objection to 
dischargeability ten days after the time limitation 
period.   The bankruptcy court held that when the 
creditor's attorney erroneously relied on both oral 
statements by the bankruptcy court's clerks as to time 


limitation and the blank space on a form received 
from the bankruptcy clerk as to the deadline to file 
objections, his reliance was misplaced because the 
bankruptcy rules plainly stated the time deadline.   
The bankruptcy court found the creditor's objection 
time-barred.   The Court of Appeals for the Fifth 
Circuit affirmed.  815 F.2d at 347.
 
Similarly, in Matter of Gregory, 705 F.2d 1118 (9th 
Cir.1983), the Court of Appeals for the Ninth Circuit 
held that the failure to raise an objection at the 
confirmation hearing, or to appeal from the 
confirmation order, should preclude an attack on the 
plan or any provision therein as being illegal in a 
subsequent proceeding.   The court of appeals noted 
that the creditor's treatment seemed “grossly unfair” 
because of a zero-payment plan provision where the 
debtor, a convicted embezzler, owed $17,000 to his 
employer.   Nonetheless, the court concluded, if a 
creditor ignores the bankruptcy proceedings, he does 
so at his peril.  705 F.2d at 1123.
 
Kissell relies on one case, In re Britts, 18 B.R. 203 
(Bkrtcy.N.D.Ohio 1982), to argue that we have the 
power to grant relief notwithstanding the 
confirmation of a plan.   The bankruptcy court in 
Britts held that, even if a clause staying a creditor's 
pursuit of a co-debtor is not inconsistent with the 
Bankruptcy Code, such clause can only bind the 
creditor who specifically adopts the proposed plan.   
The creditor in Britts was permitted to proceed 
against the co-debtor, even though the plan had been 
confirmed with a contrary provision. 
 
Britts can be distinguished from the case here in 
several ways.   First, In re Britts involved claims 
against a co-debtor.   Second, the creditor was not 
aware of the clause which limited its rights against 
the co-debtor until the day of the creditors' meeting 
because the clause was not included in the notice.   
The court found that this failure violated the notice 
provisions of the Code.   Additionally, Britts has been 
criticized by the Bankruptcy Court for the Eastern 
District of Pennsylvania for the failure of the Britts 
court to discuss the final effects of 11 U.S.C.A. §  
1327.   See In re Bonanno, 78 B.R. 52, 55 
(Bkrtcy.E.D.Pa.1987). 
 
Here, the district court recognized well settled law 
that a confirmed plan is final.   However, the court, 
relying on In re Chinichian, 784 F.2d 1440 (9th 
Cir.1986), stated that it is equally well established 
that a violation of 11 U.S.C.A. §  1325(a) can, under 
certain circumstances, warrant vacating a 
confirmation order.   But Chinichian is 
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distinguishable from the Szosteks' case in several 
aspects.   First, in Chinichian there was not a final 
confirmation of the plan.   The bankruptcy court had 
only partially confirmed the plan pending a later 
ruling on a proposal to reject a land sale contract.   
Second, the bankruptcy court determined the debtor's 
plan had been filed in bad faith and subsequently 
rejected the plan.   On appeal, the Court of Appeals 
for the Ninth Circuit held that a partial confirmation 
is not a final order and therefore the plan was 
properly rejected by the bankruptcy court.  784 F.2d 
at 1442-44.   Neither situation is present here and the 
district court cites no other authority to vacate a 
confirmed plan. 
 
 


B.  
 
We must now examine the provisions of 11 U.S.C.A. 
§  1325(a), which directs the handling of secured 
claims, against this policy of finality.   The 
Bankruptcy Code's criteria for treatment of secured 
claims in Chapter 13 plans are set forth in 11 
U.S.C.A. §  1325(a)(5).   According to §  1325(a)(5), 
in order for a plan to be confirmed, with respect to 
each allowed secured claim provided for by the plan, 
one of the following three conditions must be met: 
(A) the holder of such claim has accepted the plan; 
*1411 (B)(i) the plan provides that the holder of such 
claim retain the lien securing such claim;  and 
(ii) the value, as of the effective date of the plan, of 
property to be distributed under the plan on account 
of such claim is not less than the allowed amount of 
such claim;  or 
(C) the debtor surrenders the property securing such 
claim to such holder.... 
 
11 U.S.C.A. §  1325(a)(5)(A)-(C). 
 
The district court determined that surrendering the 
property in question was not a consideration in this 
case.   Therefore, the subpart (C) condition of 11 
U.S.C.A. §  1325(a)(5) was not an issue.   The 
question then becomes whether the Szosteks' plan 
met either the conditions of subparts (A) or (B).  
Kissell reasons that since the Szosteks' plan does not 
provide for present value on his secured claim 
pursuant to subpart (B)(ii), the plan should not have 
been confirmed and, consequently, must be revoked.   
Thus, Kissell interprets the Code to require that only 
if the plan meets the conditions of §  1325(a)(5) can it 
be confirmed. 
 
If the provisions of §  1325(a)(5) are mandatory, as 
Kissell contends, then a plan cannot be confirmed if 


it does not meet the requirements of that section.   
We must determine whether §  1325(a)(5)(B)(ii) is 
mandatory, as Kissell contends, or whether the 
section is discretionary, i.e., it guarantees 
confirmation if a plan comports with the statutory 
provisions, but does not mandate that the provisions 
be met in order for confirmation to occur. 
 
We note at the outset that the Code section which 
explicitly contains mandatory requirements for 
confirmation of a debtor's Chapter 13 plan is 11 
U.S.C.A. §  1322, which unequivocally states “the 
plan shall” do three things.   Section 1322 provides in 
relevant part: 
(a) The plan shall- 
(1) provide for the submission of all or such portion 
of future earnings or other future income of the 
debtor to the supervision and control of the trustee as 
is necessary for the execution of the plan; 
(2) provide for the full payment, in deferred cash 
payments of claims entitled to full priority under 
section 507 of this title, unless the holder of a 
particular claim agrees to a different treatment of 
such claims;  and 
(3) if the plan classifies claims, provide the same 
treatment for each claim within a particular class. 
 
11 U.S.C.A. §  1322(a).   By comparison, the 
language of §  1325(a) states that a “court shall 
confirm a plan if” certain things occur.   However, it 
does not state “only if” the described events occur.   
Thus, the logical interpretation is that if the 
conditions of §  1325(a) occur, the court must 
confirm the plan.   On the other hand, if the 
conditions of §  1325(a) are not met, although the 
requirements of §  1322 are fulfilled, the court has the 
discretion to confirm the plan.   If Congress had 
intended for §  1325(a) to be mandatory, it could 
have included that requirement with the requirements 
already listed in §  1322. 
 
Review of a comparable bankruptcy section, one 
dealing with the confirmation of chapter 11 plans, 
supports the conclusion that §  1325(a) is not 
mandatory.   The text of 11 U.S.C.A. §  1129 
specifically states that “The court shall confirm a 
plan only if all of the following requirements are 
met”....  (Emphasis added.)   Thus, the distinction 
between §  1322 and §  1325(a) and the inclusion of 
the “only if” language in §  1129, which is absent 
from §  1325(a), show an unmistakable intent on the 
part of Congress that a plan may be confirmed even if 
it does not comport with the requirements of §  
1325(a)(5). 
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We find additional guidance in a recent bankruptcy 
court decision which described §  1325(a)(5) as 
follows: 
Section 1325(a)(5) does not really require that 
creditors receive the value of this secured claim in 
order for the plan to be confirmed.  Section 1325 
provides that the court shall confirm the plan if the 
six listed criteria are met. §  1325(a) contains 
sufficient conditions for confirmation of a chapter 13 
plan, but not necessary conditions for confirmation of 
a chapter 13 plan.   Thus, as written, §  1325(a) does 
*1412 not contain requirements for confirmation. 
 
In re Brady, 86 B.R. 166, 169 (Bkrtcy.D.Minn.1988). 
FN6


 
 


FN6. See also In re Zimble, 47 B.R. 639 
(Bkrtcy.D.R.I.1985), where the bankruptcy 
court denied the creditor's motion to obtain 
an increased interest rate to equal the 
prevailing market rate after a plan had been 
confirmed.   The creditor had notice of the 
plan but did not object.   The court stated 
that, in the absence of a confirmed plan, the 
creditor's claim would be colorable;  
however, once the plan was confirmed the 
creditor lost his right to assert any rights 
other than those provided for by the 
confirmed plan because the plan became 
final under §  1327. 


 
Kissell relies on Memphis Bank & Trust Co. v. 
Whitman, 692 F.2d 427 (6th Cir.1982), to support his 
position that a plan must comply with §  1325(a) of 
the Code. FN7  Memphis Bank & Trust involved the 
procedure established by the Court of Appeals for the 
Sixth Circuit to be followed by the bankruptcy courts 
in reviewing a Chapter 13 plan involving secured 
claims.   The court of appeals held that the 
bankruptcy court is to determine the amount of 
interest to be paid on secured claims.   In so directing, 
the court stated, “section 1325(a)(5)(B) seems to 
require the Bankruptcy Court to assess interest on the 
secured claim for the present value of the collateral 
(if it is not to be paid immediately) in order not to 
dilute the value of that claim through delay in 
payment.”  Memphis Bank & Trust, 692 F.2d at 429.
 
 


FN7. In addition, Kissell relies on General 
Motors Acceptance Corp. v. Lefevre, 38 
B.R. 980 (Bkrtcy.D.Vt.1983), and In re 
Trent, 42 B.R. 279 (Bkrtcy.W.D.Va.1984), 
to support the argument that the 


requirements of 11 U.S.C.A. §  1325(a)(5) 
must be met in order for a Chapter 13 plan to 
be confirmed.   In General Motors 
Acceptance Corp., the district court affirmed 
the bankruptcy court's rejection of the 
debtor's Chapter 13 plan because the plan 
did not provide for the payment of interest 
(present value) on the creditor's secured 
claim.   In In re Trent, a Chapter 13 plan 
was rejected by the bankruptcy court when it 
did not provide for the payment of interest 
on the creditor's secured claim where a 
timely objection was made by the creditor.   
These cases do stand for the proposition that 
a Chapter 13 plan must provide for interest 
(present value) on secured claims.   
However, in both cases, the issue was raised 
timely and litigated during the court's 
consideration of whether to confirm the 
proposed plan.   Therefore, neither case 
directly supports Kissell's argument that a 
confirmed plan can be vacated for failure to 
have provided for interest on a secured 
claim. 


 
It is important to note, however, that although 
Memphis Bank & Trust involved an appeal to the 
district court from the bankruptcy court order 
confirming the debtor's plan, there is nothing in the 
decision that indicates a timely appeal was not taken.   
Therefore, Memphis Bank & Trust does not support 
the contention by Kissell that a confirmed plan can be 
challenged where no timely appeal was filed. 
 
Kissell also points to language in the confirmation 
order which states 
upon consideration of the plan submitted by the 
debtor under chapter 13 of title 11 U.S.C. and the 
standing trustee's report which has been filed;  and it 
appearing that: 
 
 
  
B. the plan complies with the provisions of 11 U.S.C. 
§ §  1322 and 1325 and with other applicable 
provisions of title 11 ... 
 
to argue that the provisions of §  1325(a) are 
mandatory.   We are not persuaded that one line in a 
form order was intended to make the requirements of 
a statutory provision mandatory.   Rather, we 
consider the language to be in compliance with 
Bankr.Rule 3020(c) which provides that the “order of 
confirmation shall conform to Official Form No. 
31....” 
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We conclude that the provisions of §  1325(a) are not 
mandatory.   Instead, §  1325(a) requires the 
bankruptcy court to conform a plan which complies 
with the statute, although it leaves an area of 
discretion for the court to confirm a plan which 
comports with the mandatory provisions of §  1322, 
but does not meet the conditions of §  
1325(a)(5)(B)(i)-(iii).   Thus, the cases on which 
Kissell relies must be considered and compared with 
the cases which hold that the failure of a secured 
creditor to make a timely objection results in the 
creditor being deemed to have accepted the plan 
pursuant to 11 U.S.C.A. §  1325(a)(5).   Where 
acceptance under that subsection exists, the 
requirement for present value need not be satisfied, 
since *1413 only one of the three requirements of §  
1325(a)(5) need be met.   Cf. 5 Collier on Bankruptcy 
§  1327.01. 
 
Indeed, based on the policy of finality as discussed in 
section A above, if Kissell can be deemed to have 
accepted the plan by failure to make an objection, the 
first condition of §  1325(a)(5) is satisfied.   A recent 
decision by the Court of Appeals for the Tenth 
Circuit supports our conclusion that Kissell's failure 
to make a timely objection constitutes acceptance of 
the plan.   In In re Ruti-Sweetwater, Inc., 836 F.2d 
1263 (10th Cir.1988), the bankruptcy court had ruled 
that a non-objecting creditor was deemed to have 
accepted a Chapter 11 plan and the district court 
affirmed.   The creditor in In re Ruti-Sweetwater, Inc. 
made the same objection that Kissell made in the 
instant case:  that there must be an affirmative 
acceptance of a plan which does not provide for 
present value on a secured claim.   The Court of 
Appeals for the Tenth Circuit affirmed the district 
court's holding that the creditor's inaction constituted 
an acceptance of the plan.   The court reasoned: 
to hold otherwise would be to endorse the proposition 
that a creditor may sit idly by, not participate in any 
manner in the formulation and adoption of the plan in 
reorganization and thereafter, subsequent to the 
adoption of the plan, raise a challenge for the first 
time.   Adoption of (this) approach would effectively 
place all reorganization plans at risk in terms of 
reliance and finality. 
 
836 F.2d at 1266.
 
The general rule is that the acceptance of the plan by 
a secured creditor can be inferred by the absence of 
an objection.   Cf. Ruti-Sweetwater, 836 F.2d at 1266.   
The district court here erroneously concluded that 
this acceptance is generally limited to situations 


where the creditor's claim is within the “cram-down 
provision”  FN8 because the creditor is then assured 
his payments will have a present value equal to his 
allowed secured claim, thereby securing his 
constitutionally protected property right.   The district 
court further reasoned that, since the Szosteks' plan 
did not contain a cram-down provision, neither the 
trustee or the court could reasonably infer 
acceptance.   The district court's reasoning is 
contradicted by our holdings in previous cases as 
well as the opinion of the Court of Appeals for the 
Tenth Circuit in In re Ruti-Sweetwater.
 
 


FN8. “Cram-down” means that if a secured 
creditor does not accept a Chapter 13 plan it 
can be forced upon him by providing for 
payments of the present value of his claim.  
In re Brady, 86 B.R. at 170.


 
A similar situation arose in Republic Supply Co. v. 
Shoaf, 815 F.2d 1046 (5th Cir.1987), where the 
creditor advocated much the same position as the 
district court here, i.e., that the alleged failure of a 
plan to comply with the provisions of the Code 
effectively rendered that plan revocable despite the 
confirmation order.   In Republic Supply Co., the 
Court of Appeals for the Fifth Circuit recognized that 
the release of a guarantor was arguably prohibited by 
the Code.   However, the court held that it was an 
issue which should have been addressed on appeal 
from the confirmation order.   The court stated, 
Regardless of whether that provision is inconsistent 
with bankruptcy laws or within the authority of the 
bankruptcy court, it is nonetheless included in the 
Plan, which was confirmed by the bankruptcy court 
without objection and was not appealed.  [The 
creditor], in effect, is now seeking to appeal the 
confirmed Plan and asking us to review it on its 
merits.   Questions of the propriety or legality of the 
bankruptcy court confirmation order are indeed 
properly addressable on direct appeal.  [The creditor], 
however, is now foreclosed from that avenue of 
review because it chose not to pursue it. 
 
815 F.2d at 1050.
 
We conclude that, once the Szosteks' plan was 
confirmed, it became final under §  1327 and, absent 
a showing of fraud under §  1330(a), it could not be 
challenged under §  1325(a)(5)(B)(ii) for failure to 
pay Kissell the present value of its claim. 
 
 


*1414 III.  
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Kissell's final argument, the one which was accepted 
by the district court resulting in the revocation of the 
confirmation order, is that the bankruptcy court and 
the trustee did not fulfill their obligations when they 
approved a plan which was not in compliance with 11 
U.S.C.A. §  1325(a)(5).   The role of the court in this 
context was discussed in In re Bowles, 48 B.R. 502 
(Bkrtcy.E.D.Va.1985), where the bankruptcy court 
held that it had an independent duty to examine a 
plan for compliance with the code even though no 
objections by creditors were made.   In agreement are 
In re Steinhorn, 27 B.R. 43 (Bkrtcy.S.D.Fla.1983), 
and In re Lucas, 3 B.R. 252 (Bkrtcy.S.D.Cal.1980), 
where the bankruptcy courts held that the court itself 
has a responsibility to determine whether a debtor's 
plan meets code requirements.   However, these cases 
involved the court questioning the provisions of the 
plan prior to confirmation, not afterward.   Moreover, 
in both Bowles and Steinhorn, the court found that 
the creditors' plans were not proposed in good faith. 
 
Even though the court in In re Bowles recognized a 
duty to see that the plan meets the Bankruptcy Code 
requirements, the court also recognized that it has 
discretion in performing this duty.   The Bowles court 
explained that “Congress has chosen a standard in §  
1322(b)(1) [referring to contents of a plan] which in 
the administration of cases in Chapter 13 and the 
confirmation of plan under §  1325 necessarily 
involves the exercise of the court's discretion.”  
Bowles, 48 B.R. at 509.   Cf. In re Lucas, 3 B.R. 252 
(Bkrtcy.S.D.Cal.1980) (court did not confirm plan 
because it was felt the debtor, a single mother of 
three, could not realistically comply with the 
provisions).   None of the cases offered by Kissell to 
show that the bankruptcy court has an independent 
duty to examine the plan, however, is analogous to 
the Szosteks' situation, since the cases did not involve 
confirmed plans nor did they involve the present 
value provisions of §  1325(a)(5)(B)(ii). 
 
While we do not understate the importance of the 
obligation of the bankruptcy court or the trustee to 
determine that a plan complies with the appropriate 
sections of the Bankruptcy Code prior to 
confirmation of the plan, we nonetheless recognize 
that the affirmative obligation to object to the 
Szosteks' plan rested with Kissell, not with the 
bankruptcy court or the trustee.   As noted by the 
Court of Appeals for the Tenth Circuit in In re Ruti-
Sweetwater, Inc., 836 F.2d 1263 (10th Cir.1988), 
creditors are obligated to take an active role in 
protecting their claims.   See also In re Record Club 
of America, 38 B.R. 691, 696 (M.D.Pa.1983) (the 


Bankruptcy Code contemplates that concerned 
creditors will take an active role in protecting their 
claims).   Otherwise, Rules 3017 and 3020(b), which 
set a deadline for filing objections to a plan, would 
have no substance.   Kissell's position that, even in 
the absence of fraud, a confirmed plan which does 
not comply with the present value provision in §  
1325(a)(5)(B)(ii) can be vacated is inconsistent with 
the general policy favoring the finality of confirmed 
plans as evidenced by the Supreme Court's decision 
in Stoll.
 
 


IV.  
 
We hold that the Szosteks' plan was accepted by the 
Kissell Corporation since Kissell failed to object 
timely to the plan's confirmation.   Moreover, we find 
that the provisions in 11 U.S.C.A. §  1325(a)(5) are 
not mandatory and do not require the revocation of 
the confirmed plan under the facts of this case.   
Because the district court based its determination that 
the bankruptcy court and trustee had failed to fulfill 
their obligations on an improper construction of §  
1325, we will reverse the order of the district court 
which vacated the bankruptcy court's order 
confirming the reorganization plan and remand for 
the entry of an appropriate order reinstating the order 
of the bankruptcy court. 
 
C.A.3 (Pa.),1989. 
In re Szostek 
886 F.2d 1405, 19 Bankr.Ct.Dec. 1520, 21 Collier 
Bankr.Cas.2d 889,   Bankr. L. Rep.  P 73,082, 58 
USLW 2245 
 
Briefs and Other Related Documents (Back to top)
 
• 1989 WL 1129117 (Appellate Brief) Brief for 
Appellants (1989) Original Image of this Document 
(PDF) 
• 1989 WL 1129118 (Appellate Brief) Brief for 
Appellee (1989) Original Image of this Document 
(PDF) 
• 1989 WL 1129119 (Appellate Brief) Reply Brief 
for Appellants (1989) Original Image of this 
Document (PDF) 
 
END OF DOCUMENT 


©  2006 Thomson/West. No Claim to Orig. U.S. Govt. Works. 
 



http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=11USCAS1325&FindType=L

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=11USCAS1325&FindType=L

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=164&FindType=Y&SerialNum=1985122268

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=164&FindType=Y&SerialNum=1985122268

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=164&FindType=Y&SerialNum=1985122268

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=164&FindType=Y&SerialNum=1983107787

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=164&FindType=Y&SerialNum=1983107787

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=164&FindType=Y&SerialNum=1980111888

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=164&FindType=Y&SerialNum=1980111888

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&SerialNum=1985122268

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&SerialNum=1983107787

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&SerialNum=1985122268

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&SerialNum=1985122268

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=11USCAS1322&FindType=L

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=11USCAS1322&FindType=L

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=11USCAS1325&FindType=L

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=164&FindType=Y&ReferencePositionType=S&SerialNum=1985122268&ReferencePosition=509

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=164&FindType=Y&ReferencePositionType=S&SerialNum=1985122268&ReferencePosition=509

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=164&FindType=Y&SerialNum=1980111888

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=164&FindType=Y&SerialNum=1980111888

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=164&FindType=Y&SerialNum=1980111888

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=11USCAS1325&FindType=L

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&SerialNum=1988006372

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&SerialNum=1988006372

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&SerialNum=1988006372

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=164&FindType=Y&ReferencePositionType=S&SerialNum=1984115433&ReferencePosition=696

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=164&FindType=Y&ReferencePositionType=S&SerialNum=1984115433&ReferencePosition=696

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=164&FindType=Y&ReferencePositionType=S&SerialNum=1984115433&ReferencePosition=696

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=11USCAS1325&FindType=L

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=11USCAS1325&FindType=L

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&SerialNum=1938121665

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=11USCAS1325&FindType=L

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=11USCAS1325&FindType=L

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=11USCAS1325&FindType=L

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&SerialNum=1989352034

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&SerialNum=1989352035

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&SerialNum=1989352036





 
 


©  Copyright 2006 West, Carswell, Sweet & Maxwell Asia and Thomson Legal & Regulatory Limited, ABN 64 058 


Date of Printing: MAR 30,2006 
 
 


KEYCITE 
 


In re Szostek, 886 F.2d 1405, 58 USLW 2245, 21 Collier Bankr.Cas.2d 889, 19 Bankr.Ct.Dec. 1520, Bankr. 
L. Rep.  P 73,082 (3rd Cir.(Pa.), Oct 12, 1989) (NO. 89-1324) 


History 
Direct History 


  
 1 In re Szostek, 93 B.R. 399  (Bankr.E.D.Pa. Dec 06, 1988) (NO. 87-03425F) (Additional Negative 


History)
Order Affirmed in Part, Reversed in Part by   


In re Szostek, 1989 WL 30648  (E.D.Pa. Mar 30, 1989) (NO. CIV. A. 89-156, 87-03425 F)  2
Order Reversed by   


In re Szostek, 886 F.2d 1405, 58 USLW 2245, 21 Collier Bankr.Cas.2d 889, 19 Bankr.Ct.Dec. 
1520, Bankr. L. Rep.  P 73,082  (3rd Cir.(Pa.) Oct 12, 1989) (NO. 89-1324) 


=
> 


3


  
  


 4 In re Szostek, 93 B.R. 399  (Bankr.E.D.Pa. Dec 06, 1988) (NO. 87-03425F) (Additional Negative 
History)


Judgment Reinstated by   
In re Szostek, 886 F.2d 1405, 58 USLW 2245, 21 Collier Bankr.Cas.2d 889, 19 Bankr.Ct.Dec. 
1520, Bankr. L. Rep.  P 73,082  (3rd Cir.(Pa.) Oct 12, 1989) (NO. 89-1324) 


=
> 


5


  
Negative Citing References (U.S.A.) 


Disagreed With by 
 6 In re Barnes, 32 F.3d 405, 63 USLW 2115, 31 Collier Bankr.Cas.2d 1100, Bankr. L. Rep.  P 75,981  


(9th Cir.(Mont.) Jul 05, 1994) (NO. 93-35176) (Additional History)  HN: 1,2 (F.2d) 
 7 In re Whelton, 299 B.R. 306, 51 Collier Bankr.Cas.2d 145, 181 Ed. Law Rep. 601  (Bankr.D.Vt. 


Sep 09, 2003) (NO. 99-10735, 01-1037) (Additional History)  HN: 1,2 (F.2d) 
Declined to Follow by 


 8 In re Carr, 318 B.R. 517, 53 Collier Bankr.Cas.2d 498, 60 Fed.R.Serv.3d 102  (Bankr.W.D.Wis. 
Nov 30, 2004) (NO. 03-10182)  HN: 1,2 (F.2d) 


Called into Doubt by 
 9 In re Bateman, 331 F.3d 821, Bankr. L. Rep.  P 78,855, 16 Fla. L. Weekly Fed. C 632  (11th 


Cir.(Fla.) May 22, 2003) (NO. 02-11221) (Additional History)  HN: 1,2 (F.2d) 
Declined to Extend by 


 10 In re Powers, 135 B.R. 980  (Bankr.C.D.Cal. Apr 29, 1991) (NO. SBX 91-10177 LR)  HN: 
1,2 (F.2d) 


 11 In re LaForgia, 241 B.R. 351, 83 A.F.T.R.2d 99-2874  (Bankr.M.D.Pa. Apr 19, 1999) (NO. 5-95-
00036, 5-95-00976) (Additional History)  HN: 1,2 (F.2d) 


 12 In re Geiger, 260 B.R. 83, 37 Bankr.Ct.Dec. 162  (Bankr.E.D.Pa. Mar 22, 2001) (NO. 98-24461T) 
(Additional History)  HN: 1,2 (F.2d) 


Distinguished by 
 13 In re Haas, 203 B.R. 573, 79 A.F.T.R.2d 97-434  (E.D.Pa. Dec 24, 1996) (NO. CIV. A. 96-3748) 


 HN: 1,2 (F.2d) 
 14 In re Ruxton, 240 B.R. 211  (Bankr.E.D.Pa. Oct 21, 1999) (NO. 93-16818SR, 99-612) (Additional 


History)  HN: 1,2 (F.2d) 
 15 Ruxton v. City of Philadelphia, 246 B.R. 508  (E.D.Pa. Mar 30, 2000) (NO. CIV. A. 99-5929) 


(Additional History)  HN: 1,2 (F.2d) 


914 668, or their Licensors. All rights reserved. 
 



http://www.westlaw.com/KeyCite/Default.wl?rs=dfa1.0&vr=2.0&CMD=KC&SerialNum=1989145259&HistoryType=N

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=0&SerialNum=1989145259

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=0&SerialNum=1988157968&CaseCite=886+F.2d+1405&CaseSerial=1989145259

http://www.westlaw.com/KeyCite/Default.wl?rs=dfa1.0&vr=2.0&CMD=KC&SerialNum=1988157968&HistoryType=N

http://www.westlaw.com/KeyCite/Default.wl?rs=dfa1.0&vr=2.0&CMD=KC&SerialNum=1988157968&HistoryType=N

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=0&SerialNum=1989050324&CaseCite=886+F.2d+1405&CaseSerial=1989145259

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=0&SerialNum=1989145259&CaseCite=886+F.2d+1405&CaseSerial=1989145259

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=0&SerialNum=1988157968&CaseCite=886+F.2d+1405&CaseSerial=1989145259

http://www.westlaw.com/KeyCite/Default.wl?rs=dfa1.0&vr=2.0&CMD=KC&SerialNum=1988157968&HistoryType=N

http://www.westlaw.com/KeyCite/Default.wl?rs=dfa1.0&vr=2.0&CMD=KC&SerialNum=1988157968&HistoryType=N

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=0&SerialNum=1989145259&CaseCite=886+F.2d+1405&CaseSerial=1989145259

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=2&SerialNum=1994142058&CaseCite=886+F.2d+1405&CaseSerial=1989145259

http://www.westlaw.com/KeyCite/Default.wl?rs=dfa1.0&vr=2.0&CMD=KC&SerialNum=1994142058&HistoryType=F

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=2&SerialNum=2003629790&CaseCite=886+F.2d+1405&CaseSerial=1989145259

http://www.westlaw.com/KeyCite/Default.wl?rs=dfa1.0&vr=2.0&CMD=KC&SerialNum=2003629790&HistoryType=F

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=2&SerialNum=2005835144&CaseCite=886+F.2d+1405&CaseSerial=1989145259

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=2&SerialNum=2003372329&CaseCite=886+F.2d+1405&CaseSerial=1989145259

http://www.westlaw.com/KeyCite/Default.wl?rs=dfa1.0&vr=2.0&CMD=KC&SerialNum=2003372329&HistoryType=F

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=2&SerialNum=1992038001&CaseCite=886+F.2d+1405&CaseSerial=1989145259

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=2&SerialNum=1999260078&CaseCite=886+F.2d+1405&CaseSerial=1989145259

http://www.westlaw.com/KeyCite/Default.wl?rs=dfa1.0&vr=2.0&CMD=KC&SerialNum=1999260078&HistoryType=F

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=2&SerialNum=2001262241&CaseCite=886+F.2d+1405&CaseSerial=1989145259

http://www.westlaw.com/KeyCite/Default.wl?rs=dfa1.0&vr=2.0&CMD=KC&SerialNum=2001262241&HistoryType=F

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=2&SerialNum=1997022620&CaseCite=886+F.2d+1405&CaseSerial=1989145259

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=2&SerialNum=1999239916&CaseCite=886+F.2d+1405&CaseSerial=1989145259

http://www.westlaw.com/KeyCite/Default.wl?rs=dfa1.0&vr=2.0&CMD=KC&SerialNum=1999239916&HistoryType=F

http://www.westlaw.com/KeyCite/Default.wl?rs=dfa1.0&vr=2.0&CMD=KC&SerialNum=1999239916&HistoryType=F

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=2&SerialNum=2000089155&CaseCite=886+F.2d+1405&CaseSerial=1989145259

http://www.westlaw.com/KeyCite/Default.wl?rs=dfa1.0&vr=2.0&CMD=KC&SerialNum=2000089155&HistoryType=F





 


 16 U.S. v. State Street Bank and Trust Co., 303 B.R. 35, 92 A.F.T.R.2d 2003-7364, 42 Bankr.Ct.Dec. 
86  (Bankr.D.Del. Dec 12, 2003) (NO. 01-4605) (Additional History)  HN: 1,2 (F.2d) 


 17 In re Grabow, 323 B.R. 236  (Bankr.E.D.Wis. Apr 04, 2005) (NO. 04-33547-SVK)  HN: 1,2 
(F.2d) 


 18 New Jersey Higher Educ. Assistance Authority v. Pennell, 377 N.J.Super. 13, 871 A.2d 671  
(N.J.Super.A.D. Apr 08, 2005) (NO. A-5847-03T5)  HN: 1,2 (F.2d) 


  
Related References (U.S.A.) 


In re Szostek, 1989 WL 79098  (E.D.Pa. Jul 06, 1989) (NO. CIV. A. 89-156, 87-03425 F)  19
  
  


 20 In re Colon, 102 B.R. 421, 21 Collier Bankr.Cas.2d 282, 19 Bankr.Ct.Dec. 822, Bankr. L. Rep.  P 
72,963  (Bankr.E.D.Pa. Jul 11, 1989) (NO. 87-03126F, 88-0294F, 87-03425F, 88-0330F) 
(Additional History)


Appeal Dismissed by   
Szostek v. Hart, 123 B.R. 719  (E.D.Pa. Jan 15, 1991) (NO. CIV.A. 90-6683)  21


Judgment Affirmed in Part, Appeal Dismissed in Part by   
 22 In re Colon, 941 F.2d 242, 21 Bankr.Ct.Dec. 1632, Bankr. L. Rep.  P 74,210  (3rd Cir.(Pa.) Aug 13, 


1991) (NO. 91-1185) 
  
  


 23 In re Colon, 114 B.R. 890, 23 Collier Bankr.Cas.2d 1202, 20 Bankr.Ct.Dec. 1036  (Bankr.E.D.Pa. 
Jun 07, 1990) (NO. 87-03126F, 88-0294F, 87-03425F, 88-0330F) (Additional History)


Appeal Dismissed by   
Szostek v. Hart, 123 B.R. 719  (E.D.Pa. Jan 15, 1991) (NO. CIV.A. 90-6683)  24


Judgment Affirmed in Part, Appeal Dismissed in Part by   
 25 In re Colon, 941 F.2d 242, 21 Bankr.Ct.Dec. 1632, Bankr. L. Rep.  P 74,210  (3rd Cir.(Pa.) Aug 13, 


1991) (NO. 91-1185) 
  


Court Documents 
Appellate Court Documents (U.S.A.) 


  
C.A.3 Appellate Briefs 


 26 In Re: Fred J. & Denise M. SZOSTEK, Appellants., 1989 WL 1129117 (Appellate Brief) (C.A.3 
1989) Brief for Appellants (NO. 89-1324) 
ORIGINAL IMAGE OF THIS DOCUMENT (PDF) 


 27 In Re: Fred J. & Denise M. SZOSTEK, Appellants., 1989 WL 1129118 (Appellate Brief) (C.A.3 
1989) Brief for Appellee (NO. 89-1324) 
ORIGINAL IMAGE OF THIS DOCUMENT (PDF) 


 28 In Re: Fred J. & Denise M. SZOSTEK, Appellants., 1989 WL 1129119 (Appellate Brief) (C.A.3 
1989) Reply Brief for Appellants (NO. 89-1324) 
ORIGINAL IMAGE OF THIS DOCUMENT (PDF) 


 


©  Copyright 2006 West, Carswell, Sweet & Maxwell Asia and Thomson Legal & Regulatory Limited, ABN 64 058 
914 668, or their Licensors. All rights reserved. 


 



http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=2&SerialNum=2003928390&CaseCite=886+F.2d+1405&CaseSerial=1989145259

http://www.westlaw.com/KeyCite/Default.wl?rs=dfa1.0&vr=2.0&CMD=KC&SerialNum=2003928390&HistoryType=F

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=2&SerialNum=2006431808&CaseCite=886+F.2d+1405&CaseSerial=1989145259

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=2&SerialNum=2006435753&CaseCite=886+F.2d+1405&CaseSerial=1989145259

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=0&SerialNum=1989109085&CaseCite=886+F.2d+1405&CaseSerial=1989145259

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=0&SerialNum=1989105982&CaseCite=886+F.2d+1405&CaseSerial=1989145259

http://www.westlaw.com/KeyCite/Default.wl?rs=dfa1.0&vr=2.0&CMD=KC&SerialNum=1989105982&HistoryType=F

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=0&SerialNum=1991040058&CaseCite=886+F.2d+1405&CaseSerial=1989145259

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=0&SerialNum=1991140511&CaseCite=886+F.2d+1405&CaseSerial=1989145259

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=0&SerialNum=1990090994&CaseCite=886+F.2d+1405&CaseSerial=1989145259

http://www.westlaw.com/KeyCite/Default.wl?rs=dfa1.0&vr=2.0&CMD=KC&SerialNum=1990090994&HistoryType=F

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=0&SerialNum=1991040058&CaseCite=886+F.2d+1405&CaseSerial=1989145259

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=0&SerialNum=1991140511&CaseCite=886+F.2d+1405&CaseSerial=1989145259

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=0&SerialNum=1989352034&CaseCite=886+F.2d+1405&CaseSerial=1989145259

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=0&SerialNum=1989352035&CaseCite=886+F.2d+1405&CaseSerial=1989145259

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=0&SerialNum=1989352036&CaseCite=886+F.2d+1405&CaseSerial=1989145259



		Previous View






 
 


186 B.R. 919 Page 1
186 B.R. 919, 27 Bankr.Ct.Dec. 1138 
(Cite as: 186 B.R. 919) 
 
 
 
 


United States Bankruptcy Court,E.D. Tennessee. 
In re TENNESSEE VALLEY STEEL 


CORPORATION, Debtor. 
TENNESSEE VALLEY STEEL CORPORATION, 
by its UNSECURED CREDITORS COMMITTEE, 


Plaintiff, 
v. 


B.T. COMMERCIAL CORPORATION, 
Nationsbank of North Carolina, N.A., and The 


Morgan Stanley Leveraged Equity Fund II, 
Defendants. 


Bankruptcy No. 94-32813. 
Adv. No. 95-3033. 


 
Sept. 21, 1995. 


 
Committee of unsecured creditors of Chapter 11 
debtor commenced adversary proceeding against 
creditors seeking equitable subordination or 
reclassification of creditors' claims as equity or 
capital injections, rather than loans and filed jury 
demand.   The Bankruptcy Court, Richard S. Stair, 
Jr., Chief Judge, on its own motion, held that 
committee was not entitled to jury trial on any issue 
in adversary proceeding. 
 
Jury demand stricken. 
 


West Headnotes 
 
[1] Bankruptcy 51 2130 
 
51 Bankruptcy 
     51II Courts;  Proceedings in General 
          51II(A) In General 
               51k2127 Procedure 
                    51k2130 k. Jury Trial, Authority and 
Discretion to Conduct. Most Cited Cases
 
 Jury 230 19(9) 
 
230 Jury 
     230II Right to Trial by Jury 
          230k19 Civil Proceedings Other Than Actions;  
Special Proceedings 
               230k19(9) k. Bankruptcy and Insolvency 
Proceedings. Most Cited Cases
Committee of unsecured creditors of Chapter 11 
debtor was not entitled to jury trial in its adversary 


proceeding seeking equitable subordination of claims 
of creditors or recharacterization of claims as 
infusions of equity or capital, rather than loans;  
committee did not seek damages from creditors and 
cited no authority for its contention that, if it was 
successful in prosecution of its complaint, court 
could award it attorney fees.  U.S.C.A. Const.Amend. 
7;  Bankr.Code, 11 U.S.C.A. §  510(c). 
 
[2] Bankruptcy 51 2967.5 
 
51 Bankruptcy 
     51VII Claims 
          51VII(F) Priorities 
               51k2967 Subordination 
                    51k2967.5 k. Inequitable Conduct. Most 
Cited Cases
Subordination is equitable remedy in which order of 
payment rather than existence of debt is in issue.  
Bankr.Code, 11 U.S.C.A. §  510(c). 
 
[3] Bankruptcy 51 2967.5 
 
51 Bankruptcy 
     51VII Claims 
          51VII(F) Priorities 
               51k2967 Subordination 
                    51k2967.5 k. Inequitable Conduct. Most 
Cited Cases
If recognized principles of equity have been violated 
by claimant, court has power under Bankruptcy Code 
to subordinate or postpone his claim.  Bankr.Code, 11 
U.S.C.A. §  510(c). 
 
[4] Bankruptcy 51 2967.1 
 
51 Bankruptcy 
     51VII Claims 
          51VII(F) Priorities 
               51k2967 Subordination 
                    51k2967.1 k. In General. Most Cited 
Cases
Creditor whose claim has been subordinated does not 
cease to be creditor under Bankruptcy Code;  such 
subordinated creditor continues to enjoy all rights of 
creditor except to share in distribution of estate on 
parity with other creditors, although court might 
conclude that it would be equitable to exclude him 
from certain activities, such as voting for trustee in 
liquidation case.  Bankr.Code, 11 U.S.C.A. §  510(c). 
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[5] Federal Civil Procedure 170A 2737.14 
 
170A Federal Civil Procedure 
     170AXIX Fees and Costs 
          170Ak2737 Attorneys' Fees 
               170Ak2737.14 k. Miscellaneous Matters. 
Most Cited Cases
Generally, law in Sixth Circuit is that in absence of 
contractual or statutory entitlement to attorney fees, 
trial court has no discretion to award them. 
 
[6] Bankruptcy 51 2130 
 
51 Bankruptcy 
     51II Courts;  Proceedings in General 
          51II(A) In General 
               51k2127 Procedure 
                    51k2130 k. Jury Trial, Authority and 
Discretion to Conduct. Most Cited Cases
 
 Jury 230 19(9) 
 
230 Jury 
     230II Right to Trial by Jury 
          230k19 Civil Proceedings Other Than Actions;  
Special Proceedings 
               230k19(9) k. Bankruptcy and Insolvency 
Proceedings. Most Cited Cases
For right to jury trial purposes, action by unsecured 
creditors committee of Chapter 11 debtor seeking 
recharacterization of creditors' loans as capital 
contributions was distinct from its action seeking 
equitable subordination of creditors' claims based 
upon creditors' inequitable conduct, defined to 
include undercapitalization;  however, result was 
same, i.e., subordination of creditor's claims to 
payment of all unsecured claims, and action was 
equitable one.  U.S.C.A. Const.Amend. 7;  
Bankr.Code, 11 U.S.C.A. §  510(c). 
 
[7] Bankruptcy 51 2130 
 
51 Bankruptcy 
     51II Courts;  Proceedings in General 
          51II(A) In General 
               51k2127 Procedure 
                    51k2130 k. Jury Trial, Authority and 
Discretion to Conduct. Most Cited Cases
 
 Jury 230 19(9) 
 
230 Jury 
     230II Right to Trial by Jury 
          230k19 Civil Proceedings Other Than Actions;  


Special Proceedings 
               230k19(9) k. Bankruptcy and Insolvency 
Proceedings. Most Cited Cases
For right to jury trial purposes, issues of interest, 
costs, and attorney fees in adversary proceeding 
brought by unsecured creditors' committee of Chapter 
11 debtor seeking to equitably subordinate creditors' 
claims arose out of claims resolution process and 
were, thus, equitable in nature, regardless of merit.  
U.S.C.A. Const.Amend. 7. 
 
 
*920 Frantz, McConnell & Seymour, Robert M. 
Bailey, Knoxville, Tennessee, for Plaintiff Tennessee 
Valley Steel Corporation, by its Unsecured Creditors 
Committee. 
Baker, Donelson, Bearman & Caldwell, Richard B. 
Gossett, Mark D. Hackett, Chattanooga, Tennessee, 
Nelwyn I. Rhodes, Knoxville, Tennessee, for 
Defendants B.T. Commercial Corporation and 
NationsBank of North Carolina, N.A. 
Hodges, Doughty & Carson, Thomas H. Dickenson, 
Knoxville, Tennessee, for Defendant The Morgan 
Stanley LeveragedEquity Fund II. 
RICHARD S. STAIR, Jr., Chief Judge. 
The Plaintiff, the Committee of Unsecured Creditors 
of Tennessee Valley Steel Corporation (Committee), 
commenced this adversary proceeding on March 10, 
1995, with the filing of a complaint entitled 
“Complaint for Equitable Subordination or 
Reclassification of Claims and Other Relief” 
(Complaint).   FN1  In its Complaint, the Committee 
avers (1) that the three Defendants, B.T. Commercial 
Corporation (B.T.), NationsBank of North Carolina, 
N.A. (NationsBank), and The Morgan Stanley 
Leveraged Equity Fund II (Morgan Stanley), engaged 
in “inequitable conduct” both before and after the 
debtor's commencement of its Chapter 11 case which 
resulted in injury to the creditors of the debtor or 
which conferred an unfair advantage on the 
Defendants;  (2) that the Defendants' claims should 
be equitably subordinated to the claims and interests 
of all unsecured creditors of the debtor pursuant to 11 
U.S.C.A. §  510(c) (West 1993);  (3) that the court 
should determine the extent, validity, and priority of 
the Defendants' claims pursuant to Fed.R.Bankr.P. 
7001;  (4) that the court should disallow the 
Defendants' claims pursuant to 11 U.S.C.A. §  502 
(West 1993 & Supp.1995) and Fed.R.Bankr.P. 3007 
to the extent they are subordinated to the claims of 
unsecured creditors;  (5) that, alternatively, all or 
portions of the secured claims of B.T. and 
NationsBank and the unsecured claim of Morgan 
Stanley should be recharacterized as equity or capital 
injections and subordinated to the claims and 


©  2006 Thomson/West. No Claim to Orig. U.S. Govt. Works. 
 



http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=170A

http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=170AXIX

http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=170Ak2737

http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=170Ak2737.14

http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=170Ak2737.14

http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=51

http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=51II

http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=51II%28A%29

http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=51k2127

http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=51k2130

http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=51k2130

http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=230

http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=230II

http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=230k19

http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=230k19%289%29

http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=230k19%289%29

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=USCOAMENDVII&FindType=L

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=11USCAS510&FindType=L

http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=51

http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=51II

http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=51II%28A%29

http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=51k2127

http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=51k2130

http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=51k2130

http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=230

http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=230II

http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=230k19

http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=230k19%289%29

http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=230k19%289%29

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=USCOAMENDVII&FindType=L

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DocName=0218712601&FindType=h

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DocName=0218712601&FindType=h

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DocName=0109583501&FindType=h

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DocName=0109583501&FindType=h

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DocName=0212707501&FindType=h

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DocName=0113456201&FindType=h

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DocName=0221694901&FindType=h

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=11USCAS510&FindType=L

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=11USCAS510&FindType=L

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1004365&DocName=USFRBPR7001&FindType=L

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1004365&DocName=USFRBPR7001&FindType=L

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=11USCAS502&FindType=L

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=11USCAS502&FindType=L

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1004365&DocName=USFRBPR3007&FindType=L





186 B.R. 919 Page 3
186 B.R. 919, 27 Bankr.Ct.Dec. 1138 
(Cite as: 186 B.R. 919) 
 
interests of the unsecured creditors on a level of 
priority with other equity security holders;  and (6) 
that the Committee, on the debtor's behalf, should be 
allowed to recover interest on all unsecured claims, 
together with attorneys' fees, costs, and expenses, 
prior to a distribution to the Defendants from the 
assets of the debtor's estate. 
 
 


FN1. The Complaint, originally filed by the 
Committee in its own name, was amended 
on May 19, 1995, by the Committee's filing 
of an Amended Complaint for Equitable 
Subordination or Reclassification of Claims 
and Other Relief (Amended Complaint) in 
the name of the debtor, Tennessee Valley 
Steel Corporation.   The two complaints are 
otherwise identical.   For purposes of this 
Memorandum, the court makes no 
distinction between the Complaint and 
Amended Complaint and all references to 
the Complaint are references to the 
Amended Complaint. 


 
On April 18, 1995, B.T. and NationsBank filed a 
Motion to Dismiss Complaint or, in *921 the 
Alternative, for Summary Judgment (Motion), 
seeking to have the Complaint dismissed pursuant to 
Fed.R.Civ.P. 12(b)(6), incorporated into 
Fed.R.Bankr.P. 7012(b), or, alternatively, for 
summary judgment pursuant to Fed.R.Civ.P. 56, 
incorporated into Fed.R.Bankr.P. 7056.   On June 27, 
1995, the court filed an Order accompanied by a 
Memorandum on Defendants B.T. Commercial 
Corporation and NationsBank of North Carolina, 
N.A. Motion to Dismiss or for Summary Judgment, 
dismissing the Complaint “to the extent the Plaintiff 
seeks to disallow the claims of Defendants B.T. 
Commercial Corporation and NationsBank of North 
Carolina, N.A., pursuant to 11 U.S.C.A. §  502 (West 
1993 & Supp.1995) and Fed.R.Bankr.P. 3007, in the 
event the claims of these Defendants are subordinated 
to the claims of unsecured creditors pursuant to 11 
U.S.C.A. §  510(c) (West 1993).”   The Motion was 
otherwise denied. 
 
On July 24, 1995, B.T. and NationsBank filed their 
joint Answer. FN2  On August 2, 1995, subsequent to 
a scheduling conference held July 31, 1995, the court 
entered a Pretrial Order which, inter alia, fixes an 
April 22, 1996 trial date and, at paragraph 1, defines 
the issues to be resolved at trial as follows: 
 
 


FN2. By an Order to Extend Time to File 


Answer entered July 21, 1995, the court 
approved an agreement that delayed the 
filing of an Answer by Morgan Stanley 
pending the outcome of a motion seeking 
approval of a compromise of the Plaintiff's 
claims against that Defendant.   The motion 
has not yet been heard. 


 
A.  Whether the Defendants' claims should be 
equitably subordinated to the claims and interests of 
all unsecured creditors of the debtor pursuant to 11 
U.S.C.A. §  510(c) (West 1993) and, if so, to what 
extent; 
B. Whether, alternatively, all or a portion of the 
secured claim of the Defendants, B.T. Commercial 
Corporation and NationsBank of North Carolina, 
N.A., and the unsecured claim of the Defendant, The 
Morgan Stanley Leveraged Equity Fund II, should be 
recharacterized as equity or capital infusions and 
subordinated to the claims and interests of the 
unsecured creditors on a level of priority equal to that 
of other equity security holders;  and 
C. Whether the Plaintiff, on the debtor's behalf, 
should be allowed to recover interest on all unsecured 
claims, together with attorneys' fees, costs, and 
expenses, prior to a distribution to the Defendants 
from the assets of the debtor's estate. 
 
 
On August 3, 1995, the Plaintiff timely filed a Notice 
of Jury Demand, stating that “pursuant to Fed.Rules 
Civ.Proc. 38 and 5(d), ... [it] demand[s] ... a trial by 
jury of any and all issues triable by a jury.”   On 
August 8, 1995, the court, sua sponte, entered an 
Order directing the Plaintiff to file a statement 
identifying the issues itemized in the August 2, 1995 
Pretrial Order to which it contends it has a right to a 
jury trial together with a brief in support of its jury 
demand, and directing the Defendants to state in 
writing within fourteen days whether they consent to 
a jury trial by the bankruptcy judge. FN3  The Plaintiff 
subsequently filed on August 22, 1995, a statement 
entitled “Brief of Law-Plaintiff's Jury Demand.”   
Also on August 22, 1995, the Defendants, B.T. and 
NationsBank, filed Defendants' Statement Regarding 
Jury Trial, stating “that they do not consent to a jury 
trial by bankruptcy judge as provided in 28 U.S.C. §  
157(e).”   They also filed a brief entitled “Lenders' 
Brief in Opposition to Plaintiff's Jury Demand” on 
August 29, 1995.   Morgan Stanley failed to respond. 
 
 


FN3. This Chapter 11 case, filed on 
November 11, 1994, is governed by the 
Bankruptcy Code as amended by the 
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Bankruptcy Reform Act of 1994, which 
became effective on October 22, 1994.   
Among those amendments is a new 
paragraph (e) to §  157 of title 28 of the 
United States Code, which provides: 
If the right to a jury trial applies in a 
proceeding that may be heard under this 
section by a bankruptcy judge, the 
bankruptcy judge may conduct the jury trial 
if specially designated to exercise such 
jurisdiction by the district court and with the 
express consent of all the parties. 
28 U.S.C.A. §  157(e) (West Supp.1995).   
On February 27, 1995, the district court 
designated bankruptcy judges of this district 
to conduct jury trials. 


 
 [1] Notwithstanding that B.T., NationsBank, and 
Morgan Stanley  FN4 have not consented*922  to a 
jury trial by the bankruptcy judge, the Plaintiff has 
not filed a motion to withdraw this adversary 
proceeding to the district court pursuant to 28 
U.S.C.A. §  157(d) (West 1993) and Fed.R.Bankr.P. 
5011.   The court will accordingly, on its own 
motion, address the Plaintiff's entitlement to a jury 
trial. 
 
 


FN4. Morgan Stanley's failure to respond to 
the August 8, 1995 Order is deemed by the 
court as a lack of consent to a jury trial by 
the bankruptcy judge. 


 
This is a core proceeding.  28 U.S.C.A. §  
157(b)(2)(A), (B), (K), (O) (West 1993). 
 
Defendants B.T. and NationsBank are secured 
creditors asserting a lien approximating $30,000,000 
against substantially all proceeds realized from the 
sale of the debtor's assets on April 28, 1995, for the 
sum of $30,500,000.   FN5  The third Defendant, 
Morgan Stanley, is the majority shareholder of the 
debtor holding more than seventy-two percent (72%) 
of its outstanding shares of common stock.   It is also 
the debtor's largest unsecured creditor.   FN6


 
 


FN5. The Proof of Claim filed by B.T. and 
NationsBank on January 27, 1995, asserts a 
secured claim in the amount of 
$28,908,639.29, plus costs, attorneys' fees, 
and interest.   It is undisputed that agreed 
upon adjustments to the sale price of the 
debtor's assets make B.T. and NationsBank 
undersecured creditors.   Furthermore, by an 


Order entered June 20, 1995, the court 
authorized a distribution of all sale proceeds 
in excess of $10,200,000 to B.T. and 
NationsBank. 


 
FN6. Morgan Stanley, by its Proof of Claim 
filed January 11, 1995, asserts a nonpriority 
unsecured claim against the debtor in the 
amount of $19,045,461. 


 
Generally, the Plaintiff, by its present action, seeks to 
equitably subordinate the claims of B.T., 
NationsBank, and Morgan Stanley to the claims of all 
unsecured creditors pursuant to Bankruptcy Code §  
510. FN7  Alternatively, the Committee seeks 
subordination through a recharacterization of the 
respective claims as infusions of equity or capital 
rather than loans. 
 
 


FN7. Code §  510 provides in material part 
at subsection (c): 
[A]fter notice and a hearing, the court may- 
(1) under principles of equitable 
subordination, subordinate for purposes of 
distribution all or part of an allowed claim to 
all or part of another allowed claim or all or 
part of an allowed interest to all or part of 
another allowed interest;  or 
(2) order that any lien securing such a 
subordinated claim be transferred to the 
estate. 
11 U.S.C.A. §  510(c) (West 1993). 


 
The Supreme Court in two cases, Langenkamp v. 
Culp, 498 U.S. 42, 111 S.Ct. 330, 112 L.Ed.2d 343 
(1990) (per curiam), and Granfinanciera, S.A. v. 
Nordberg, 492 U.S. 33, 109 S.Ct. 2782, 106 L.Ed.2d 
26 (1989), discussed whether a party has the right to 
a jury trial in an adversary proceeding commenced in 
a bankruptcy court.   The court in Langenkamp 
explained: 
In Granfinanciera we recognized that by filing a 
claim against a bankruptcy estate the creditor triggers 
the process of “ ‘allowance and disallowance of 
claims,’ ” thereby subjecting himself to the 
bankruptcy court's equitable power.   If the creditor is 
met, in turn, with a preference action from the 
trustee, that action becomes part of the claims-
allowance process which is triable only in equity.   In 
other words, the creditor's claim and the ensuing 
preference action by the trustee become integral to 
the restructuring of the debtor-creditor relationship 
through the bankruptcy court's equity jurisdiction.   
As such, there is no Seventh Amendment right to a 
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jury trial. 
 
498 U.S. at 44-45, 111 S.Ct. at 331 (citations 
omitted) (quoting Granfinanciera, 492 U.S. at 58, 
109 S.Ct. at 2799 (quoting Katchen v. Landy, 382 
U.S. 323, 335, 86 S.Ct. 467, 476, 15 L.Ed.2d 391 
(1966))). 
 
In Granfinanciera, the Supreme Court stated: 
“[A]lthough petitioner might be entitled to a jury trial 
on the issue of preference if he presented no claim in 
the bankruptcy proceeding and awaited a federal 
plenary action by the trustee, Schoenthal v. Irving 
Trust Co., 287 U.S. 92, 53 S.Ct. 50 [77 L.Ed. 185 
(1932) ], when the same issue arises as part of the 
process of allowance and disallowance of claims, it is 
triable in equity.” 
 
492 U.S. at 58, 109 S.Ct. at 2799 (quoting Katchen, 
382 U.S. at 335, 86 S.Ct. at 476).
 
Although the facts in Langenkamp and 
Granfinanciera are inapposite to the ones presently 
before the court, the principles *923 enunciated by 
the Supreme Court are controlling.   In Langenkamp, 
the Court held that depositors who submitted claims 
against the debtors' bankruptcy estates had no 
Seventh Amendment right to a jury trial when sued 
by the trustee to recover allegedly preferential 
transfers.   Conversely, the Court in Granfinanciera 
held that parties who had not submitted claims 
against the bankruptcy estate had a right to a jury trial 
when sued by the trustee to avoid allegedly 
fraudulent conveyances.   While the Supreme Court 
in Granfinanciera noted that preference and 
fraudulent conveyance actions “were often brought at 
law in late 18th-century England,” thus entitling the 
creditor to a jury trial, both Langenkamp and 
Granfinanciera establish that once the creditor files a 
claim in the debtor's bankruptcy estate, all ensuing 
avoidance actions become integral to the 
restructuring of the debtor-creditor relationship and 
therefore become triable in equity by the bankruptcy 
court.  Granfinanciera, 492 U.S. at 43, 58, 109 S.Ct. 
at 2791, 2799;  Langenkamp, 498 U.S. at 45, 111 
S.Ct. at 331. 
 
 [2] [3] [4] By definition, equitable subordination, 
whether under Code §  510(c) or through a 
reclassification of the Defendants' claims from loans 
to contributions of equity or capital, involves the 
restructuring of the debtor-creditor relationship and 
thus focuses on the bankruptcy court's equity 
jurisdiction.   As observed in one commentary, 
Subordination is an equitable remedy in which the 


order of payment rather than the existence of the debt 
is in issue.   If recognized principles of equity have 
been violated by the claimant, the court has the 
power, under section 510(c) of the Code, to 
subordinate or postpone his claim.... 
A creditor whose claim has been subordinated does 
not cease to be a creditor under the Code.   Such a 
creditor continues to enjoy all of the rights of a 
creditor except to share in the distribution of the 
estate on a parity with the other creditors, although 
the court might conclude that it would be equitable to 
exclude him from certain activities, such as voting for 
a trustee in a liquidation case. 
 
3 Collier on Bankruptcy ¶  510.02 (15th ed. 1995) 
(footnote omitted). 
 
The Plaintiff, in its brief filed August 22, 1995, in 
support of its jury demand, acknowledges that 
“equitable relief is one of the remedies sought,” but 
avers that “the real and substantial relief is 
[P]laintiff's proof of damages caused to unsecured 
creditors by the actions of [D]efendants and the 
recovery of interest, costs, and attorney's fees which 
will augment the estate.”   The Plaintiff further 
contends that “[s]aid legal issues ... [are] a matter 
properly submitted to a jury.”   Brief of Law-
Plaintiff's Jury Demand, at 2-3.   The court disagrees. 
 
 [5] [6] [7] First, the Plaintiff does not seek damages 
from the Defendants.   Rather, it seeks to subordinate 
the Defendants' claims to the claims of all other 
unsecured creditors pursuant to Code §  510(c) or by 
recharacterizing the Defendants' claims as infusions 
of capital. FN8  Second, the Plaintiff cites no authority 
for its contention that if successful in the prosecution 
of its Complaint the court may award it attorneys' 
fees.   Generally, the law in this Circuit is that in the 
absence of a contractual or statutory entitlement to 
attorneys' fees, the trial court has no discretion to 
award them.  Tiedel v. Northwestern Mich. College, 
865 F.2d 88, 91-94 (6th Cir.1988);  *924Martin v. 
Bank of Germantown (In re Martin),  761 F.2d 1163, 
1167-68 (6th Cir.1985).   Nonetheless, the court 
makes no dispositive ruling in this Memorandum on 
the issues of interest, costs, and attorneys' fees.   
Rather, the court concludes that in this adversary 
proceeding such issues, regardless of their merit, 
arise out of the claims resolution process and are thus 
equitable in nature. 
 
 


FN8. The Committee's action seeking a 
recharacterization of the Defendants' loans 
as capital contributions is distinct from its 
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In re Tennessee Valley Steel Corp. action seeking equitable subordination 
pursuant to Code §  510(c) based on the 
Defendants' inequitable conduct, defined to 
include undercapitalization.   See Blasbalg v. 
Tarro (In re Hyperion Enters., Inc.), 158 
B.R. 555, 559-63 (D.R.I.1993), and cases 
cited therein;  see also Summit Coffee Co. v. 
Herby's Foods, Inc. (In re Herby's Foods, 
Inc.), 2 F.3d 128, 132-33 (5th Cir.1993) 
(“[I]f an insider makes a loan to an 
undercapitalized corporation, the 
combination of undercapitalization and the 
insider loan may allow the bankruptcy court 
to recharacterize the loan as a capital 
contribution, or to equitably subordinate the 
loan to the claims of other creditors.”  
(footnote omitted));  Roth Steel Tube Co. v. 
Commissioner, 800 F.2d 625, 630 (6th 
Cir.1986) (identifying eleven factors for the 
purpose of determining whether an advance 
is more properly classified as a capital 
contribution or a loan), cert. denied, 481 
U.S. 1014, 107 S.Ct. 1888, 95 L.Ed.2d 496 
(1987).   The result, however, is the same:  
subordination of the Defendants' claims to 
the payment of all unsecured claims. 


186 B.R. 919, 27 Bankr.Ct.Dec. 1138 
 
END OF DOCUMENT 


 
In sum, the court concludes that the Plaintiff has no 
Seventh Amendment right to a jury trial on any issue 
in this adversary proceeding. FN9  The Plaintiff's 
Notice of Jury Demand will be stricken and this 
matter will proceed to trial in the bankruptcy court in 
accordance with the August 2, 1995 Pretrial Order.   
An appropriate Order will be entered. 
 
 


FN9. The court need not determine whether 
a debtor waives the right to a jury trial upon 
the filing of a bankruptcy petition or upon 
the creditors' filing of proofs of claims;  or, 
instead, whether legal actions are converted 
into equitable ones.   See Billing v. Ravin, 
Greenberg & Zackin, P.A., 22 F.3d 1242, 
1250-54 (3d Cir.), cert. denied, 513 U.S. 
999, 115 S.Ct. 508, 130 L.Ed.2d 416 (1994);  
Citicorp N. Am., Inc. v. Finley (In re 
Washington Mfg. Co.), 133 B.R. 113, 117-
18 (M.D.Tenn.1991).   The Plaintiff 
acknowledges that it seeks equitable relief, 
and the Plaintiff's actions are “part of the 
claims-allowance [and priority] process” and 
“integral to the restructuring of the debtor-
creditor relationship.”  Langenkamp, 498 
U.S. at 45, 111 S.Ct. at 331. 


Bkrtcy.E.D.Tenn.,1995. 
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United States Bankruptcy Appellate Panelof the 
Ninth Circuit. 


In re AIR BEDS, INC., a California corporation, 
Debtor. 


ROSENBERG REAL ESTATE EQUITY FUND III, 
a California group trust, Appellant, 


v. 
AIR BEDS, INC., and Internal Revenue Service, 


Appellees. 
BAP No. NC-87-1423. 


Bankruptcy No. 586-05703-R. 
 


Argued and Submitted Feb. 18, 1988. 
Decided Oct. 17, 1988. 


 
Debtor's landlord appealed from findings and 
conclusions of the United States Bankruptcy Court 
for the Northern District of California, Warren C. 
Moore, J., authorizing sale of debtor's equipment 
other than in ordinary course of business and 
disbursement of proceeds to Internal Revenue 
Service.   The landlord also appealed ruling that 
patent sold by debtor's president was not part of 
debtor's date.   The Bankruptcy Appellate Panel, 
Volinn, J., held that:  (1) trial court abused its 
discretion in ordering distribution of proceeds of sale 
of Chapter 11 debtor's assets other than ordinary 
course of business to be distributed to pay taxes, and 
(2) bankruptcy court's findings that patent, sale of 
which was included in sale which was approved by 
bankruptcy court, was not property of estate was not 
supported by any evidence, and thus, remand for 
taking of testimony relevant to ownership of patent 
was required. 
 
Reversed and remanded. 
 


West Headnotes 
 
[1] Bankruptcy 51 3442.1 
 
51 Bankruptcy 
     51XI Liquidation, Distribution, and Closing 
          51k3442 Distribution 
               51k3442.1 k. In General. Most Cited Cases
 (Formerly 51k3442) 
General rule is that distribution on prepetition debt in 
Chapter 11 case should not take place except 
pursuant to confirmed plan of reorganization, absent 


extraordinary circumstances.  Bankr.Code, 11 
U.S.C.A. § §  363(b)(1), 1101 et seq., 1123(a)(5);  
Rules Bankr.Proc.Rule 3021, 11 U.S.C.A. 
 
[2] Bankruptcy 51 3078(1) 
 
51 Bankruptcy 
     51IX Administration 
          51IX(B) Possession, Use, Sale, or Lease of 
Assets 
               51k3067 Sale or Assignment of Property 
                    51k3078 Application of Proceeds 
                         51k3078(1) k. In General. Most Cited 
Cases
Trial court abused its discretion in ordering 
distribution of proceeds of sale of Chapter 11 debtor's 
assets other than ordinary course of business to be 
distributed to pay taxes, order allowed debtor to 
circumvent provisions of Chapter 11 with respect to 
proposal, disclosure, and confirmation of plan.  
Bankr.Code, 11 U.S.C.A. §  1101 et seq. 
 
[3] Bankruptcy 51 3070 
 
51 Bankruptcy 
     51IX Administration 
          51IX(B) Possession, Use, Sale, or Lease of 
Assets 
               51k3067 Sale or Assignment of Property 
                    51k3070 k. Order of Court and 
Proceedings Therefor in General. Most Cited Cases
 
 Bankruptcy 51 3790 
 
51 Bankruptcy 
     51XIX Review 
          51XIX(B) Review of Bankruptcy Court 
               51k3789 Determination and Disposition;  
Additional Findings 
                    51k3790 k. Remand. Most Cited Cases
Bankruptcy court's findings that patent, sale of which 
was included in sale which was approved by 
bankruptcy court, was not property of estate was not 
supported by any evidence, and thus, remand for 
taking of testimony relevant to ownership of patent 
was required. 
 
 
*420 David A. Schuricht, Stark, Wells, Rahl, Field & 
Schwartz, Oakland, Cal., for appellant. 
Mary E. Jansing, Sp. Asst. U.S. Atty., San Jose, Cal., 
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Joseph P. Thompson, Burriss, Sumner & Palley, 
Mountain View, Cal., for appellees. 
 
Before VOLINN, MEYERS and ASHLAND, 
Bankruptcy Judges. 
 


OPINION  
 
VOLINN, Bankruptcy Judge: 
Rosenberg Real Estate Equity Fund II (Rosenberg), 
debtor's landlord, appeals certain findings and 
conclusions in an order authorizing the sale of 
debtor's equipment other than in the ordinary course 
of business and disbursement of the proceeds to the 
Internal Revenue Service.   Rosenberg also appeals a 
ruling that a patent sold by the president of Air Beds, 
Inc., the debtor corporation, as part of the same 
transaction was not part of the debtor's estate. 


 
 


I. FACTS  
 
The Internal Revenue Service (IRS) filed with the 
Secretary of State of California Notices of Federal 
Tax Lien encumbering debtor's property and securing 
unpaid taxes.   The “Stipulation for the Use of Cash 
Collateral,” discussed below, states that between 
April 7, 1986 and November 3, 1986, the IRS filed 
Notices of Federal Tax Lien encumbering debtor's 
property and securing unpaid taxes of $121,268.80.   
The Notices of Federal Tax Lien were not part of the 
record below.   The IRS, one of the appellees, has 
appended to its brief copies of the Notices which 
reveal the following filings with the Secretary of 
State of California: 


 
 
April 18, 1983 $ 70,502.12
April 11, 1986 61,566.09
April 14, 1986 53,856.20
August 21, 1986 40,033.68
TOTAL  $225,958.09
 
Thus, there appears to be a substantial discrepancy as to 
the amounts of the IRS liens and the dates they were 
perfected. 
 
In any event, on November 20, 1986, the IRS seized and 
levied upon all of the assets and inventory of the debtor.   
On November 21, 1986, debtor filed a petition in 
bankruptcy under Chapter 11.   The IRS consented to a 
release of the debtor's property subject to the levy on the 
terms set forth in *421 the “Stipulation for the Use of 
Cash Collateral” embodied in an order entered on 
December 5, 1986.   The stipulated order provided 
adequate protection to the IRS in the form of a 
replacement lien on post-petition inventory and accounts 
receivable, and required periodic payments.   The 
stipulated order also provided that in the event of a 
default, the IRS could resort to collection procedures for 
the unpaid balance without the necessity of a motion and 
hearing to lift the automatic stay.   The stipulated order 
was entered without notice and hearing. 
 
Debtor did not pay post-petition rent, and on March 30, 
1987, Rosenberg obtained a writ of assistance to evict the 
debtor.   As of April 2, 1987, the date of the hearing on 
the order at issue, the debtor was still occupying the 
premises and owed approximately $25,000 in post-
petition rent. 
 
The debtor, apparently unable to comply with the terms of 


the “Stipulation for the Use of Cash Collateral,” informed 
the IRS through counsel that it intended to file a plan of 
liquidation under §  1123(b)(4) of the Bankruptcy Code.   
On April 2, 1987, on an order shortening time, the debtor 
made application for an order approving the sale of 
equipment other than in the ordinary course of business 
and disbursement of the proceeds.   The debtor sought 
approval of the sale of equipment, tools and other 
property for $60,000.   In its application, the debtor stated 
that as part of the sale, Keith Reid, the president of Air 
Beds, was selling all of his patent rights in a certain patent 
for an additional $15,000.   The debtor asserted that the 
patent was Reid's personal property and that the debtor 
had no ownership rights in it;  therefore, it was not part of 
the estate. 
 
In its application for the order approving the sale, debtor 
proposed to pay the proceeds of the sale to the IRS and 
the State of California Employment Development 
Department for “priority pre-petition and post-petition 
taxes” of approximately $150,000.   Rosenberg objected 
to the sale.   The bankruptcy court approved the sale and 
the debtor's proposed disbursement of the proceeds.   The 
order contained a finding that the IRS lien was perfected 
prior to the filing of the petition, and that the IRS had 
priority as to receipt of the sale proceeds. 
 
The effect of the order is less than clear;  the mandatory 
language of the order, which is not self-contained, 
provides that the proceeds of the sale are to be distributed 


©  2006 Thomson/West. No Claim to Orig. U.S. Govt. Works. 
 



http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=11USCAS1123&FindType=L





92 B.R. 419 Page 3
92 B.R. 419, 19 Collier Bankr.Cas.2d 1380 
(Cite as: 92 B.R. 419) 
 
in accordance with the debtor's application, which, as 
noted, stated that the proceeds were to be distributed to 
the IRS and the State of California Employment 
Development Department for pre-petition and post-
petition taxes. 
 
The court also found that the patent was not property of 
the debtor's estate, and ordered that the court had no 
jurisdiction over the proceeds of its sale. 
 
 


II. ISSUES  
 
Rosenberg assigns error to that portion of the order 
approving the debtor's application to disburse the sale 
proceeds.   Rosenberg also assigns error to the finding of 
fact that the IRS has priority as to receipt of the sale 
proceeds because its lien was perfected prior to the filing 
of the debtor's petition.   Finally, Rosenberg assigns error 
to that portion of the order declaring that the debtor has 
no interest in the proceeds of the sale of the patent. 
 
Rosenberg, on appeal, does not challenge the validity of 
the sale itself but only the distribution of the proceeds, 
contending that the distribution of the $60,000 to the IRS 
was in error, regardless of whether the proceeds are to be 
applied to pre-petition or post-petition taxes.   In the event 
that the proceeds are to be applied to pre-petition taxes, 
Rosenberg contends that a bankruptcy court, in a Chapter 
11 case, may authorize a distribution of property of the 
estate in payment of pre-petition claims only in 
accordance with the provisions of a confirmed plan.   
Rosenberg further asserts that if the proceeds are to apply 
only to post-petition taxes, then, in the absence of any 
assurance that the estate will have sufficient assets to 
make proportionate distributions on account of all 
administrative expense claims, it is an abuse of discretion 
for a bankruptcy court to authorize a distribution*422  
solely on account of post-petition tax claims. 
 
 


III. DISCUSSION  
 


A. Did the bankruptcy court err in ordering that the sale 
proceeds be distributed to pay taxes, whether pre-petition 


or post-petition? 
 
 
We review appeals from orders involving motions to sell 
property of the estate other than in the ordinary course of 
business pursuant to 11 U.S.C. §  363(b) for abuse of 
discretion.   See In re Lionel Corp., 722 F.2d 1063, 1071 
(2d Cir.1983);  Big Shanty Land Corp. v. Comer 
Properties, Inc., 61 B.R. 272, 277 (N.D.Ga.1985).   A 


reviewing court cannot reverse for abuse of discretion 
unless it has a definite and firm conviction that the court 
below committed a clear error of judgment in the 
conclusion it reached upon a weighing of the relevant 
factors.  Barona Group of the Capitan Grande Band of 
Mission Indians v. Amer. Mgmt. & Amusement, Inc., 824 
F.2d 710, 724 modified 840 F.2d 1394, 1408 (9th 
Cir.1987). 
 
It is not the propriety of the sale, but the disposition of the 
sale proceeds which is at issue in this case.   We conclude 
that the bankruptcy court abused its discretion because the 
order allowing the distribution of the sale proceeds allows 
the debtor to circumvent the provisions of the Bankruptcy 
Code for the administration of a case under Chapter 11. 
 
In fairness to the bankruptcy court, the case was not 
presented in such a fashion as to make Rosenberg's 
objections to the disposition of the sale proceeds entirely 
clear.   Nonetheless, that does not appear to be 
Rosenberg's fault.   He objected to the proposed 
distribution of the proceeds of the sale, whether to the 
State of California or to the IRS, on the grounds that to so 
distribute the proceeds would result in unsecured tax 
claims, seventh priority claims under 11 U.S.C. §  
507(a)(7), being paid ahead of Rosenberg's claim for post-
petition rent, a first priority claim under 11 U.S.C. §  
507(a)(1).   This contention was based upon the mistaken 
assumption that the IRS had an unsecured claim.   
However, Rosenberg cannot be faulted for this lapse.   
The IRS concedes that there was no evidence at the 
hearing on the application to sell the property that the IRS 
was a secured claimant.   Although information 
concerning the IRS lien was embodied in the stipulated 
order for use of cash collateral entered into between the 
debtor and the IRS, the stipulated order was entered 
without notice and a hearing. 
 
Rosenberg informed the court that it believed that the case 
should be converted from a Chapter 11 to a Chapter 7, 
and that it intended to so move.   If that were to happen, 
then Rosenberg's claim for post-petition rent, as an 
administrative claim, would have priority over the IRS 
lien for pre-petition taxes, even if it were secured, 
pursuant to 11 U.S.C. §  724(b).   While this objection 
was based on a hypothetical event, nevertheless, all 
concerned were apprised of Rosenberg's administrative 
claim which was not prejudiced by virtue of the ex parte 
cash collateral order. 
 
We conclude that Rosenberg adequately presented to the 
bankruptcy court its objections to a distribution of the sale 
regardless of whether it was in payment of pre-petition 
taxes or post-petition taxes. 
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 [1] The general rule is that a distribution on pre-petition 
debt in a Chapter 11 case should not take place except 
pursuant to a confirmed plan of reorganization, absent 
extraordinary circumstances.  In re Conroe Forge & Mfg. 
Corp., 82 B.R. 781, 784 (Bankr.W.D.Pa.1988).   See 11 
U.S.C. §  1123(a)(5) (plan must provide adequate means 
for implementation);  Bankruptcy Rule 3021 (distribution 
shall be made to creditors whose claims have been 
allowed after confirmation of a plan.)   The Code also 
provides for the sale of property of the estate other than in 
the ordinary course of business.  11 U.S.C. §  363(b)(1).   
When a sale of all or substantial assets of the estate is 
proposed in a Chapter 11 case under the aegis of §  
363(b)(1), there is the potential for circumventing the 
requirements attendant to the confirmation of a Chapter 
11 plan.   See In re Lionel Corp., 722 F.2d 1063, 1066 (2d 
Cir.1983);  *423Conroe, 82 B.R.  at 785.   To date, most 
of the cases addressing the problems arising when a sale 
or other transaction involving substantial assets of a 
Chapter 11 estate is proposed outside the confines of a 
plan have arisen in the context of approval of the 
transaction itself.   See In re Continental Air Lines, Inc., 
780 F.2d 1223 (5th Cir.1986);  Lionel, 722 F.2d 1063;  In 
re Braniff Airways, Inc., 700 F.2d 935 (5th Cir.1983). 
 
In this case, Rosenberg is not contesting the sale, but the 
distribution of the proceeds.   However, the court in 
Conroe applied the principles of Lionel and Braniff to the 
distribution of the proceeds of a sale of an asset 
encumbered by a lien.   We find that the Conroe approach 
strikes the proper balance between the power to sell assets 
of the estate other than in the ordinary course of business 
and the requirements of Chapter 11. 
 
In Conroe, the Chapter 11 debtor sought authorization to 
sell a piece of machinery free and clear of liens.   Mellon 
Bank, the secured creditor, requested that it immediately 
receive the proceeds of the sale.   The Bank held a 
security interest in the debtor's land, buildings, and 
machinery, and was owed in excess of $2,000,000.   The 
sales price of the machinery was $149,000.   Citing 11 
U.S.C. §  361(1) and (3), the Bank argued that in order to 
adequately protect its interest, the court must authorize 
immediate payment to the Bank of the net proceeds of the 
sale, despite the fact that the motion to sell free and clear 
of liens provided for the transfer of liens to the proceeds 
of the sale.   The Bank simply argued that it would benefit 
more from immediate payment. 
 
The court in Conroe was not persuaded.   As in the instant 
case, the debtor had proposed a liquidating plan of 
reorganization pursuant to 11 U.S.C. §  1123(b)(4). FN1  
Section 1123(b)(4) enables a debtor to structure a 
liquidation through a plan, and states that a plan may 
provide for the sale of all or substantially all of the assets 


of the estate and the distribution of the proceeds.   In 
Conroe, the court gave primary consideration to whether 
the property at issue, the proceeds of the sale, was 
necessary for an effective reorganization.   In a liquidating 
Chapter 11 where the debtor has ceased operations and 
the value of the collateral is not decreasing, ordinarily all 
property will be necessary for an effective reorganization. 
FN2  Conroe, 82 B.R. at 785.  “Necessary” property is that 
which will contribute to a plan of reorganization.  Id.  If 
circumstances require confirmation of a sale before a 
liquidating plan has been confirmed, the proceeds, which 
will be earning interest, are necessary to the plan which 
presumably will provide for the sale of the rest of the 
debtor's assets and the distribution of the proceeds.   If 
distribution of assets occurs before confirmation, there 
will exist no means by which a plan may be implemented, 
in contravention of 11 U.S.C. §  1123(a)(5).   In addition, 
if distribution is made to creditors in a liquidating Chapter 
11 before confirmation of a plan, there will be little 
incentive for parties in interest to prosecute the case in an 
expeditious manner, much less to perform the work 
required to issue and obtain approval of a disclosure 
statement and plan.  Id. 
 
 


FN1. At oral argument, counsel for Air Beds, 
Inc. informed the Panel that a liquidating plan of 
reorganization has been filed in this case. 


 
FN2. It is not apparent from the record before us 
that the value of the property was decreasing. 


 
The court in Conroe, relying in part on case law under 
Chapter XI of the Bankruptcy Act to the effect that a sale 
of assets before confirmation of a plan is permissible only 
on the basis of a demonstrated emergency, concluded that 
if the sale itself was permissible only in the most exigent 
of circumstances, then distribution of the proceeds would 
require, at a minimum, a showing of similar immediate 
need. FN3  Conroe, 82 B.R. at 786.   That the creditor 
could receive a better return through immediate payment 
did not mean that it was *424 not adequately protected by 
substitution of liens to proceeds. 
 
 


FN3. In Lionel, 722 F.2d at 1071, upon which 
the court in Conroe relied in part, the Court of 
Appeals adopted the rule that the bankruptcy 
court, in reviewing an application under 11 
U.S.C. §  363(b), expressly find from the 
evidence before it that a good business reason 
exists to grant the application. 


 
 [2] We need not articulate a rule governing the 
circumstances under which substantial assets of a Chapter 
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11 estate may be sold pursuant to 11 U.S.C. §  363(b)(1);  
the issue before us is the propriety of the distribution of 
the sale proceeds in this case.   We conclude that under 
the circumstances, the trial court abused its discretion in 
ordering the distribution of the proceeds to pay tax claims.   
As noted earlier, it is not entirely clear exactly what the 
court ordered-whether payment of pre-petition or post-
petition taxes, or payment solely to the IRS or to the 
California State Employment Development Department 
as well. FN4  Regardless of the taxing authority, and 
regardless of whether the payment was for pre-petition or 
post-petition taxes, the court's order would allow the 
debtor to circumvent the provisions of Chapter 11 with 
respect to proposal, disclosure, and confirmation of a 
plan. 
 
 


FN4. For the sake of argument, and because the 
California State Employment Development 
Department is not a party to this appeal, we will 
assume that the debtor intends to pay the IRS. 


 
It is our empirical observation that many more plans of 
reorganization are contemplated than are proposed;  fewer 
still are confirmed;  and even fewer are consummated.   A 
Chapter 11 case may be converted to a Chapter 7 or 
dismissed for reasons which include inability to effectuate 
a plan (11 U.S.C. §  1112(b)(1));  denial of confirmation 
of every proposed plan (11 U.S.C. §  1112(b)(5));  and 
inability to effectuate substantial consummation of a 
confirmed plan (11 U.S.C. §  1112(b)(7)).   There is no 
showing why the retention of the proceeds by the debtor 
in possession, in its capacity as trustee, with a lien 
attaching to the funds, would not protect the IRS pending 
confirmation of a plan and a distribution under the plan as 
contemplated by the Bankruptcy Code. 
 
The IRS contends that Rosenberg's appeal is merely 
academic;  even if the case were to be converted to a 
Chapter 7, and its pre-petition tax liens were to be 
subordinated to Rosenberg's claim, the liens would 
nonetheless have “superpriority” under 11 U.S.C. §  
507(b). FN5  We find this argument unpersuasive.   The 
purpose of section 507(b) is to fund claims arising from 
the inadequacy of adequate protection to fully compensate 
a secured creditor for erosion in the value of its property 
interest during the course of a bankruptcy case.  In re 
Callister, 15 B.R. 521, 528 (Bankr.D.Utah 1981), appeal 
dismissed, 673 F.2d 305 (10th Cir.1982) appeal later aff'd 
sub nom. Ingersol-Rand Fin. Corp. v. Callister (In re 
Callister), 13 Bankr.Ct. Dec. 21 (CRR) (10th Cir. Apr. 
16, 1984).   The superpriority, because of its equitable 
underpinnings, is in large measure fact-specific.  Id.  
However, the prognosis is that if this case were converted 
to a Chapter 7, the tax liens would not be entitled to a 


superpriority under section 507(b) because the failure of 
the stipulated adequate protection would be the result of a 
decline in the value of the collateral not attributable to the 
automatic stay, but to the operation of law, viz, 11 U.S.C. 
§  724(b). 
 
 


FN5. 11 U.S.C. §  507(b) provides: 
If the trustee, under section 362, 363, 364 of this 
title, provides adequate protection of the interest 
of a holder of a claim secured by a lien on 
property of the debtor and if, notwithstanding 
such protection, such creditor has a claim 
allowable under subsection (a)(1) of this section 
arising from the stay of action against such 
property under section 362 of this title, from the 
use, sale, or lease of such property under section 
363 of this title, or from the granting of a lien 
under section 364(d) of this title, then such 
creditor's claim under such subsection shall have 
priority over every other claim allowable under 
such subsection. 


 
B. Was the bankruptcy court's finding that the patent was 


not property of the estate clearly erroneous? 
 
 [3] The application for an order approving the sale 
advised the court that the president of the debtor 
corporation was selling his patent rights in a certain patent 
for $15,000.   Rosenberg challenges the bankruptcy 
court's finding that the patent, the sale of which was 
included in the sale which was approved by the court, was 
not property of the estate and its declaration *425 that the 
debtor has no interest in the proceeds of the sale of the 
patent.   The order contains a declaration that the debtor 
has no interest in the proceeds of the sale of the patent.   
We review findings of fact for clear error.   Bankruptcy 
Rule 8013;  In re Pizza of Hawaii, Inc., 761 F.2d 1374, 
1377 (9th Cir.1985).   There was no evidence presented 
that the debtor's president, rather than the debtor owned 
the patent.   There was also no evidence that the debtor 
owned the patent.   Therefore, the finding of the 
bankruptcy court that the debtor has no interest in the 
proceeds of the sale of the patent is not supported by any 
evidence and this matter should be remanded for the 
taking of testimony relative to ownership of the patent. 
 
 


CONCLUSION  
 
Those portions of the order of the bankruptcy court which 
address the distribution of the proceeds of the sale and the 
ownership of the patent are reversed and remanded for 
further proceedings consistent with this opinion. 
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United States Bankruptcy Court, S.D. New York. 
In the Matter of THEATRE HOLDING CORP., 


Debtor. 
Bankruptcy No. 81 B 20316. 


 
Sept. 3, 1982. 


 
Action was brought by landlords to recover damages 
pursuant to supersedeas bond filed by Chapter 11 
debtor in connection with appeal taken from prior 
order requiring debtor to assume or reject its 
unexpired lease with landlords on or before stated 
date.  The Bankruptcy Court, Howard Schwartzberg, 
J., held that debtor, by failing to meet deadline, must 
be deemed to have rejected lease; thus, landlords had 
no right to demand rental payments after date of 
rejection and the supersedeas bond could not be used 
for recovery of rental payments after rejection date. 
 
Order accordingly. 
 


West Headnotes 
 
[1] Bankruptcy 51 3776.5(3) 
 
51 Bankruptcy 
     51XIX Review 
          51XIX(B) Review of Bankruptcy Court 
               51k3776 Effect of Transfer 
                    51k3776.5 Supersedeas or Stay 
                         51k3776.5(3) k. Bond. Most Cited 
Cases
 (Formerly 51k3776, 51k444.2) 
Purpose of filing supersedeas bond upon granting of 
stay of order by bankruptcy court is to indemnify 
party prevailing in original action against loss caused 
by unsuccessful attempt to reverse holding of 
bankruptcy court, but only compensable damages are 
those which are shown to be natural and proximate 
result of stay.  Rules Bankr.Proc. Rule 805, 11 
U.S.C.A. 
 
[2] Bankruptcy 51 3103.2 
 
51 Bankruptcy 
     51IX Administration 
          51IX(C) Debtor's Contracts and Leases 
               51k3102 Assumption, Rejection, or 
Assignment 


                    51k3103.2 k. What Constitutes Decision, 
Deemed Acceptance, Assumption or Rejection. Most 
Cited Cases
 (Formerly 51k3103(8), 51k3103, 51k673) 
 
 Bankruptcy 51 3776.5(3) 
 
51 Bankruptcy 
     51XIX Review 
          51XIX(B) Review of Bankruptcy Court 
               51k3776 Effect of Transfer 
                    51k3776.5 Supersedeas or Stay 
                         51k3776.5(3) k. Bond. Most Cited 
Cases
 (Formerly 51k3776, 51k701.4) 
Chapter 11 debtor by failing to meet deadline set by 
court to assume or reject lease must be deemed to 
have rejected lease;  thus, landlords have no right to 
demand rental payments after deemed date of 
rejection, supersedeas bond filed by debtor in 
connection with appeal from order requiring 
assumption or rejection of lease could not be used for 
recovery of rental payments after rejection date and 
landlords' recourse would be to file claim against 
debtor's estate for lost rent.  Bankr.Code, 11 U.S.C.A. 
§  365(d)(2). 
 
[3] Bankruptcy 51 3776.5(3) 
 
51 Bankruptcy 
     51XIX Review 
          51XIX(B) Review of Bankruptcy Court 
               51k3776 Effect of Transfer 
                    51k3776.5 Supersedeas or Stay 
                         51k3776.5(3) k. Bond. Most Cited 
Cases
 (Formerly 51k3776, 51k701.4) 
Reasonable value of use and occupancy of premises 
was not proper measure of damages under 
supersedeas bond issued in bankruptcy case, where 
debtor was not in possession of the premises so that 
order requiring debtor to assume or reject its 
unexpired lease with landlords on or before stated 
date could not have damaged landlords, since with or 
without stay, landlords had no right to receive use 
and occupancy.  Bankr.Code, 11 U.S.C.A. § §  365, 
365(g)(1), 502(b)(7). 
 
[4] Bankruptcy 51 3776.5(3) 
 
51 Bankruptcy 
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     51XIX Review 
          51XIX(B) Review of Bankruptcy Court 
               51k3776 Effect of Transfer 
                    51k3776.5 Supersedeas or Stay 
                         51k3776.5(3) k. Bond. Most Cited 
Cases
 (Formerly 51k3776, 51k701.4) 
Although landlords had no access to premises during 
effective period of stay pending appeal taken from 
order requiring debtor to assume or reject its 
unexpired lease on or before stated date, landlords 
could not recover under supersedeas bond as 
substitute for rent or use of occupancy, in absence of 
direct connection being made between delay in 
recovering premises during appeal process and 
purported damages. 
 
 
*884 Coral, Ortenberg, Mayer, Zeck & Prier, P. C., 
Suffern, N. Y., for applicants. 
Jessel Rothman, P. C., Mineola, N. Y., for debtor; 
Julian Kaplan, Mineola, N. Y., of counsel. 
 


DECISION ON NOTICE OF MOTION OF 
LANDLORDS SEEKING DAMAGES UNDER 


SUPERSEDEAS BOND.  
 
HOWARD SCHWARTZBERG, Bankruptcy Judge. 
This is an action brought by the plaintiffs, Marcella 
Pincus Mauro, John E. Mauro and Paul Mauro for 
recovery of damages pursuant to a supersedeas bond 
filed by the debtor in connection with an appeal taken 
from this court's July 15, 1981 order which required 
the debtor to assume or reject its unexpired lease with 
the Mauros (hereinafter “the landlords”) on or before 
August 3, 1981.  The debtor's appeal was 
unsuccessful and the landlords seek compensation for 
losses claimed to have been sustained during*885  
the operative period of the stay.  The debtor reasons 
that any losses suffered by the landlords cannot be 
attributed solely to the imposition of the stay and thus 
are not recoverable under the supersedeas bond.  
Thus, this court must determine whether the 
landlords in fact sustained damages which are 
directly related to the delay occasioned by the 
imposition of the stay pending appeal. 
 
 


BACKGROUND  
 
The debtor, Theatre Holding Corp., was a tenant 
under a lease entered into in 1977 with the plaintiffs.  
There were four amendments to the lease, the last of 
which was executed in 1980 and provided for rental 
payments of $4,791.67 per month for the period 


running from September 1, 1979 through December 
31, 1982, plus additional payments of $1,456.17 per 
month towards deferred rent of $104,843.83 which 
had accrued but remained unpaid as of September 1, 
1979.  The deferred rent was to be paid in 72 equal 
monthly installments commencing September 1, 
1979 until the aggregate amount of the deferred rent 
was paid in full.  The debtor made the required 
payments through April, 1981, but shortly thereafter, 
on May 15, 1981, the debtor filed a voluntary 
Chapter 11 petition pursuant to the Bankruptcy 
Reform Act of 1978, Code s 1101 et seq. [FN1]  The 
debtor's subtenant, Coachlight Properties, had 
previously filed its own petition for relief under 
Chapter 11 on April 22, 1981. 
 
 


FN1. The debtor converted to a Chapter 7 
liquidation on May 17, 1982. 


 
In June, 1981, the landlords applied to this court 
pursuant to Bankruptcy Code s 365(d)(2) for an order 
fixing the time for the debtor to either assume or 
reject the unexpired lease.  On July 15, 1981 an order 
was entered requiring the debtor to assume or reject 
on or before August 3, 1981. 
 
The debtor filed an appeal from the July 15, 1981 
order and moved this court for a stay of the order 
pending appeal.  On August 3, 1981, the debtor's 
motion for a stay was granted on the condition that 
the debtor post a supersedeas bond in the amount of 
$70,000 to secure the landlord against any damages 
which might be sustained as a result of the stay.  The 
debtor then posted the bond in the required amount. 
 
The district court affirmed this court's order on 
January 18, 1982. [FN2]  The debtor then sought a 
stay of the district court order which was granted on 
March 3, 1982 on the condition that the debtor obtain 
an additional bond in the amount of $137,140.00.  
The debtor moved the Court of Appeals to stay the 
enforcement of the March 3 order, which was denied.  
On April 19, 1982 the district court vacated its March 
3 order that had stayed its January 18 affirmance, as 
the debtor had not complied with the additional bond 
requirement. [FN3]  Therefore, as of April 19, 1982 
there was no longer any stay operating against this 
court's July 15, 1981 order requiring the debtor to 
assume or reject the lease by August 3, 1981. 
 
 


FN2. In re Theatre Holding Corp., 17 B.R. 
430 (D.C.S.D.N.Y.1982). 
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FN3. Meanwhile, the debtor had appealed 
the district court's January 18, 1982 decision 
which was ultimately affirmed on June 1, 
1982 by the Court of Appeals: In re Theatre 
Holding Corp., 681 F.2d 102 (2d Cir. 1982). 


 
Accordingly, the landlords have now moved this 
court in connection with the supersedeas bond filed 
by the debtor, for an assessment and award of 
damages that they contend were incurred during the 
operative period of the stay, i.e., August 3, 1981 
through April 19, 1982. 
 
 


DISCUSSION  
 
 [1] Bankruptcy Rule 805 empowers the bankruptcy 
court to grant a stay of an order upon the posting of a 
supersedeas bond “upon such terms as will protect 
the rights of all parties in interest.”  The purpose of 
filing a supersedeas bond in a bankruptcy court is to 
indemnify the party prevailing in the original action 
against loss caused by an unsuccessful attempt to 
reverse the holding of the bankruptcy court.  
However, the only compensable damages *886 are 
those which are shown to be the “natural and 
proximate” result of the stay.  Weiner v. 222 East 
Chestnut Corp., 303 F.2d 630, 634 (7th Cir. 1962); 
Moore v. Townsend, 577 F.2d 424 (7th Cir. 1978); 
Crane v. Buckley, 203 U.S. 441, 27 S.Ct. 56, 51 
L.Ed. 260 (1906); Kountze v. Omaha Hotel Co., 107 
U.S. 378, 2 S.Ct. 911, 27 L.Ed. 609 (1882). 
 
The debtor posted a supersedeas bond in the amount 
of $70,000 for the express purpose of covering 
damages sustained by the landlords as a result of 
staying this court's July 15, 1981 order.  The 
landlords assert that the damages should be measured 
by the monthly rent reserved under the terms of the 
lease together with the outstanding state, county and 
school taxes.  Thus, the issue presented is whether the 
asserted damages were in fact attributable to the 
imposition of the stay and the ensuing appeal process. 
 
 


DAMAGES MEASURED BY RENT  
 
Under the terms of the unexpired lease with the 
landlords, the debtor was liable for rent and deferred 
rent at the rate of $4,791.67 and $1,456.17 per 
month, respectively.  Thus, the landlords assert that 
their damages should be measured by the aggregate 
monthly payment of $6247.84 multiplied by the 81/2 
months which passed during the August 3, 1981 to 
April 19, 1982 interval.   [FN4]  In addition, the 


debtor was liable for unpaid taxes and assessments 
which accrued during the same period at 
approximately $7,600 per month.  The landlords 
argue that the combined rental and taxes exceed the 
coverage of the bond so that the entire $70,000 bond 
should be turned over to them to compensate their 
losses. 
 
 


FN4. August 3, 1981 is the date when this 
court imposed a stay on its July 15, 1981 
order which had required the debtor to 
assume or reject its lease by August 3.  April 
19, 1982 is the date when that stay was 
vacated.  (See discussion under Background, 
supra ). 


 
 [2] In the Second Circuit decision which affirmed 
the ruling requiring the debtor to assume or reject the 
lease on or before August 3, 1981, [FN5] the Court 
stated in footnote # 1, that “a Chapter 11 debtor, 
whose deadline under s 365(d)(2) is set by the court, 
should be deemed to have rejected the lease upon 
failure to meet the deadline.”  (Emphasis added).  
Thus, the lease was deemed rejected as of August 3, 
1981.  The landlords have no right to demand rental 
payments after August 3 since the lease was no 
longer binding after the rejection.  Similarly, the 
bond could not be used for recovery of taxes due 
under a rejected lease for the period after August 3, 
1981.  The loss suffered by the landlord for rent and 
taxes after that date was not attributable to the stay; it 
was caused by the debtor's rejection of the lease.  The 
landlords' recourse is to file a claim against the 
debtor's estate for lost rent. 
 
 


FN5. See footnote # 3, supra. 
 
When a debtor rejects a lease as a tenant, the 
rejection constitutes a breach of the lease as if it 
occurred immediately before the date of the filing of 
the petition.  Bankruptcy Code s 365(g)(1).  A claim 
arising from the rejection under s 365 of an unexpired 
lease that has not been previously assumed is allowed 
as if the claim had arisen before the date of the filing 
of the petition.  Code s 502(g).  Pursuant to the 
limitation in Code s 502(b)(7), a landlord's claim for 
unpaid rent may not exceed three years of future rent, 
measured from the earlier of the petition date (in this 
case, May 15, 1981) or the date the lessor regains 
control of the leased property, plus any unpaid rent 
due on the earlier of such dates.  Thus, the landlords 
can obtain compensation for loss due to the rejection 
and breach of the unexpired lease by filing a claim in 


©  2006 Thomson/West. No Claim to Orig. U.S. Govt. Works. 
 



http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&SerialNum=1982129063

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&SerialNum=1982129063

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1962114819&ReferencePosition=634

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1962114819&ReferencePosition=634

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&SerialNum=1978118928

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1906100412

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1906100412

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1883180205

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1883180205

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=470&FindType=Y&SerialNum=1883180205

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=11USCAS365&FindType=L

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=11USCAS365&FindType=L

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=11USCAS365&FindType=L

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=11USCAS502&FindType=L

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=11USCAS502&FindType=L





22 B.R. 884 Page 4
22 B.R. 884, 9 Bankr.Ct.Dec. 798, 7 Collier Bankr.Cas.2d 503 
(Cite as: 22 B.R. 884) 
 
accordance with the pertinent Code provisions.  
Accordingly, the landlords may not use the bond as 
an indirect substitute for rent and tax payments that 
they are not entitled to directly for the period between 
August 3, 1981 and April 19, 1982. 
 
 


DAMAGES MEASURED BY USE AND 
OCCUPANCY  


 
A common valuation of recovery under a supersedeas 
bond to compensate a landlord *887 for delay in 
recovering the premises from a tenant due to the 
imposition of a stay pending appeal is the reasonable 
value of the use and occupancy of the premises, 
measured by the rent reserved in the lease.  See, Atlas 
v. Fidelity & Casualty Co. of N. Y., 124 N.Y.S.2d 
478 (Sup.Ct.1953); Kespert v. Union Indemnity Co., 
198 N.Y.S. 532 (Sup.Ct., App. Tm 1923). 
 
 [3] However, these cases usually involve a tenant 
who remains in possession of the premises during the 
pendency of the appeal.  The unusual factor in this 
case is that this court has already determined during a 
hearing in this matter held on July 15, 1981 that since 
the debtor was not in possession of the premises, it 
was not liable for use and occupation.  Meehan v. 
King, 54 F.2d 761 (1st Cir. 1932); In re United Cigar 
Stores Co. of America, 69 F.2d 513 (2d Cir. 1934); 2 
Collier on Bankruptcy P 365.03(2) (15th Ed. 1981).  
It was the debtor's subtenant, Coachlight Properties, 
that had been in possession of the premises; when 
Coachlight vacated the building, the debtor never 
retook possession.  The landlords cite In re Chase 
Commissary Corporation, 11 F.Supp. 288 
(D.C.S.D.N.Y.1935) to support their contention that 
when the debtor rejects a lease, the estate is liable for 
the period of the debtor's use and occupation on a 
reasonable basis.  This case is inapposite for two 
reasons.  Firstly, that case concerned the debtor's 
liability for rent upon its rejection of a lease; it did 
not address the issue of damages under a supersedeas 
bond.  Secondly, the tenant in Chase Commissary, 
supra, was in possession of the premises, which is not 
true in the instant case.  If the debtor was not in 
possession of the premises and was not liable for use 
and occupancy, then the stay of this court's order 
could not be the cause of damage to the landlords, 
since with or without a stay, the landlords had no 
right to receive use and occupancy. 
 
Accordingly, the reasonable value of the use and 
occupation of the premises is not a proper measure of 
damages under the bond. 
 


 
OTHER DAMAGES  


 
 [4] The landlords had no access to the premises in 
question during the effective period of the stay 
pending appeal.  However, they have not shown any 
proof of any damages suffered because of the stay 
during the period between August 3, 1981 and April 
19, 1982 to support their motion to recover on the 
bond.  As stated in John Hancock Mut. Life Ins. Co. 
v. Hurley, 151 F.2d 751, 755 (1st Cir. 1945), 
“(t)he extent of the damages becomes a matter to be 
proved in the district court when liability on the 
supersedeas bond is sought to be enforced after 
remand from the appellate court.  It may often be 
necessary to establish the amount of such damages by 
evidence, as, for instance, in Woodworth v. 
Northwestern Mutual Life Ins. Co., 1902, 185 U.S., 
354, 22 S.Ct. 676, 46 L.Ed. 945; ....” 
 
The landlord has not offered any proof of 
negotiations for a new lease with other parties that 
were jeopardized because of a shadow cast by the 
stay and the ensuing appeal.  At page four of the 
memorandum of law filed on behalf of the landlord 
on August 2, 1982 it states:“It requires no great 
amount of discussion or argument to prove that 
during the time the landlords were stayed from 
proceeding to terminate the lease, they were 
damaged.  There was nothing they could do about 
reletting or selling the premises.  Common sense 
would dictate that no one would invest in a lease and 
be uncertain as to whether it was valid.  No landlord 
would grant a lease hold estate knowing that it might 
be ineffective because of a prior lease hold estate and 
thereby become subject to damages.” 
 
This explanation cannot suffice as proof of damages 
sustained during the period in question.  The 
landlords have not produced any disappointed lessee 
who had been ready, willing and able to lease the 
premises but for the complications arising from the 
appeal.  The landlords must demonstrate that lease 
negotiations failed solely because of the delay caused 
by the stay pending appeal in order to sustain the 
burden of proving lost rental income from another 
source.  The landlords appear to have made *888 no 
effort to secure another tenant, urging this court to 
accept as an explanation a presupposed unwillingness 
to bargain on the part of all possible lessees and 
purchasers.  Conditional negotiations might have 
been arranged, with funds held in escrow and 
appropriate provisions made to protect the rights of 
all concerned in the event of a successful appeal for 
the debtor.  Such an arrangement would appear 
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reasonable in light of the fact that the subject 
property is so unique that a prospective lessee or 
purchaser could not easily find a similar opportunity. 
 
Furthermore, notwithstanding that the stay of this 
court's July 15, 1981 order was vacated on April 19, 
1982, at which time the landlords legally had access 
to the premises, there is no evidence of fruitful 
negotiations taking place since that time, or since the 
June 1, 1982 Court of Appeals affirmance, [FN6] that 
would lend credence to the landlords' position that 
during the operative period of the stay potential 
investors were made wary because of the appeal. 
 
 


FN6. See footnote # 3, supra. 
 
Even if the landlords could demonstrate that 
promising offers evaporated, there must be proof that 
these negotiations were not consummated because of 
the appeal, rather than because of a disagreement 
over terms of the bargain.  Moreover, there is no 
proof that the new lessee would have agreed to the 
identical rental terms that the landlords enjoyed with 
the debtor, which undermines an argument for lost 
rent calculated at the rate set forth in the rejected 
lease. 
 
There has been no evidence presented relating to any 
physical damage to, or deterioration of, the premises 
that occurred during the operative period of the stay 
in which the landlords were denied access to the 
premises. 
 
In short, there must be affirmative proof of actual 
damages, not merely presumed damages due to the 
imposition of the stay.  The landlords may not be 
permitted to use the supersedeas bond as a substitute 
for rent or use and occupancy when no direct 
connection has been made between the delay in 
recovering the premises during the appeal process 
and the purported damages. 
 
Accordingly, the landlords have not established 
entitlement to any damages under the supersedeas 
bond. 
 
The bond shall be returned to the possession of the 
debtor. 
 
SUBMIT ORDER accordingly. 
 
Bkrtcy.N.Y., 1982. 
Matter of Theatre Holding Corp. 
22 B.R. 884, 9 Bankr.Ct.Dec. 798, 7 Collier 


Bankr.Cas.2d 503 
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United States District Court,S.D. New York. 
In re ONE TIMES SQUARE ASSOCIATES 


LIMITED PARTNERSHIP, Debtor. 
ONE TIMES SQUARE ASSOCIATES LIMITED 


PARTNERSHIP, Appellant, 
v. 


BANQUE NATIONALE DE PARIS, Appellee. 
Nos. 93 Civ. 8476 (MGC), 93 Civ. 8477 (MGC). 


 
March 31, 1994. 


 
Mortgagee moved for relief from stay to exercise its 
rights in mortgaged property, based on debtor's 
admitted lack of equity in property and limited 
prospects of reorganizing.   The Bankruptcy Court, 
Cornelius Blackshear, J., 159 B.R. 695, entered order 
lifting stay, and debtor appealed.   The District Court, 
Cedarbaum, J., held that debtor lacked sufficient 
prospects of successfully reorganizing without 
impermissibly gerrymandering classes, and stay 
could accordingly be lifted based on debtor's lack of 
equity in property. 
 
Affirmed. 
 


West Headnotes 
 
[1] Bankruptcy 51 3782 
 
51 Bankruptcy 
     51XIX Review 
          51XIX(B) Review of Bankruptcy Court 
               51k3782 k. Conclusions of Law;  De Novo 
Review. Most Cited Cases
Bankruptcy court's conclusions of law are reviewed 
de novo. 
 
[2] Bankruptcy 51 3784 
 
51 Bankruptcy 
     51XIX Review 
          51XIX(B) Review of Bankruptcy Court 
               51k3784 k. Discretion. Most Cited Cases
Bankruptcy court's decision to grant relief from 
automatic stay may be overturned only for abuse of 
discretion.  Bankr.Code, 11 U.S.C.A. §  362(d). 
 
[3] Bankruptcy 51 2424 


 
51 Bankruptcy 
     51IV Effect of Bankruptcy Relief;  Injunction and 
Stay 
          51IV(C) Relief from Stay 
               51k2422 Cause;  Grounds and Objections 
                    51k2424 k. Debtor's Want of Interest or 
Equity. Most Cited Cases
Automatic stay would be lifted, based on debtor's 
lack of equity in property on which mortgagee sought 
to foreclose, where debtor could not obtain 
confirmation of plan except by impermissibly 
gerrymandering classes to obtain acceptance of plan 
by at least one impaired class.  Bankr.Code, 11 
U.S.C.A. § §  362(d)(2), 1129(b). 
 
[4] Bankruptcy 51 3550 
 
51 Bankruptcy 
     51XIV Reorganization 
          51XIV(B) The Plan 
               51k3548 Requisites of Confirmable Plan 
                    51k3550 k. Classification of Claims. 
Most Cited Cases
Unsecured portion of undersecured mortgage claim 
could not be classified separately, in Chapter 11 plan, 
from claims of general unsecured creditors merely for 
purpose of creating impaired class that would vote in 
favor of plan for purposes of obtaining confirmation 
under cramdown provisions.  Bankr.Code, 11 
U.S.C.A. §  1129(b). 
 
[5] Bankruptcy 51 3550 
 
51 Bankruptcy 
     51XIV Reorganization 
          51XIV(B) The Plan 
               51k3548 Requisites of Confirmable Plan 
                    51k3550 k. Classification of Claims. 
Most Cited Cases
Mutual desire on part of Chapter 11 debtor and its 
unsecured trade creditors to continue their business 
relationship did not provide basis for separate 
classification of unsecured trade claims, apart from 
unsecured portion of undersecured mortgage claim. 
 
[6] Bankruptcy 51 3550 
 
51 Bankruptcy 
     51XIV Reorganization 
          51XIV(B) The Plan 
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               51k3548 Requisites of Confirmable Plan 
                    51k3550 k. Classification of Claims. 
Most Cited Cases
In deciding whether Chapter 11 debtor had legitimate 
reason for separately classifying unsecured claim of 
creditor who agreed to make cash contribution to 
estate, bankruptcy court could not accept debtor's 
statement at face value, but had to scrutinize debtor's 
motives to ensure that separate classification was not 
in fact motivated by desire to gerrymander classes to 
obtain confirmation of plan under cramdown 
provisions;  fact that contributing creditor was to 
receive less favorable treatment under plan than other 
unsecured creditors did not support debtor's 
contention that creditor's contribution was reason for 
its separate classification.  Bankr.Code, 11 U.S.C.A. 
§  1129(b). 
 
 
*773 Shaw, Licitra, Parente, Esernio & Schwartz, 
P.C. by J. Stanley Shaw, Craig A. Damast, Garden 
City, NY, for appellant. 
LeBoeuf, Lamb, Creene & MacRae by John S. 
Kinzey, John P. Campo, Timothy W. Walsh, New 
York City, for appellee. 
 


OPINION  
CEDARBAUM, District Judge. 
One Times Square (“OTS” or the “Debtor”), a 
limited partnership, appeals from an order entered by 
the bankruptcy court on November 1, 1993, granting 
the motion of the *774 largest creditor, Banque 
Nationale de Paris (“BNP”), to lift the automatic stay.   
The Debtor also appeals from an order entered on 
November 17, 1993, in which the bankruptcy court 
granted reconsideration of, and adhered to, its 
November 1 order.   BNP had already obtained a 
judgment of foreclosure against the Debtor's only 
asset, the building and real property at One Times 
Square.   It moved to lift the automatic stay so that it 
could proceed with a foreclosure sale.   The 
bankruptcy court's decision to lift the automatic stay 
was based on its finding that the proposed plan of 
reorganization (the “Plan”) could not be confirmed.   
The Debtor challenges each of the three grounds on 
which the bankruptcy court's rejection of 
confirmation was based. 
 
For the reasons discussed below, the bankruptcy 
court did not abuse its discretion in granting BNP's 
motion to lift the automatic stay.   Therefore, the 
orders appealed from are affirmed. 
 
 


Background 


 
The Debtor's only asset is the building and real 
property at One Times Square.   BNP has a security 
interest in all rents, profits, proceeds and contractual 
rights arising out of this property pursuant to a 
mortgage agreement executed on March 14, 1989.   
On October 17, 1991, after OTS defaulted on its loan, 
BNP instituted foreclosure proceedings against the 
property in New York State Supreme Court.   On 
March 11, 1992, the Debtor filed a voluntary Chapter 
11 petition.   At that time, the property was valued at 
$19 million and was encumbered by BNP's mortgage 
in the amount of approximately $30 million.   On 
July 17, 1992, the Debtor and BNP agreed to modify 
the automatic stay to allow BNP to continue its 
foreclosure proceedings to entry of judgment, and 
then to return to the bankruptcy court for permission 
to proceed with a foreclosure sale.   A judgment of 
foreclosure was entered against the property on April 
8, 1993. 
 
In the Chapter 11 proceedings, BNP did not elect to 
have its entire claim treated as secured pursuant to 11 
U.S.C. §  1111(b)(2), but filed a secured claim of $19 
million, and an unsecured deficiency claim of 
approximately $11 million.   The Debtor's only other 
significant creditors are Van Wagner 
Communications, Inc. and Spectacolor, Inc., two sign 
management companies which had agreements (the 
“signage agreements”) with OTS to lease advertising 
space on its exterior walls.   Their claims are 
unsecured and arise out of the Debtor's rejection of 
their signage agreements which resulted in damages 
totalling approximately $3 million. 
 
The Plan, which was ultimately rejected by the 
bankruptcy court, created three impaired voting 
classes:  Class 4, which included BNP's $19 million 
secured claim;  Class 5, which comprised the 
unsecured claims of Spectacolor and Van Wagner 
totalling $3 million;  and Class 6, which comprised 
BNP's $11 million unsecured deficiency claim and 
approximately $200,000 in unsecured claims of small 
trade vendors.   Classes 4 and 6 voted to reject the 
plan;  Class 5 voted in its favor.   The Debtor sought 
confirmation of the Plan under the cramdown 
provisions of §  1129(b). 
 
After a ten-day hearing, Judge Blackshear denied 
confirmation of the Plan on three separate grounds.   
First, the court found that the motive behind the 
Debtor's decision to create a separate class for the 
unsecured claims of Van Wagner and Spectacolor 
was to guarantee that at least one impaired class 
would vote to approve the Plan.   The court found 
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that this “gerrymandering” was impermissible under 
§ §  1122(a) & 1129(a)(1) of the Code.   Second, the 
court found that the Plan was not “fair and equitable” 
to Class 4, as required under §  1129(b)(2)(A)(i)(II), 
because the proposed interest rate was inadequate.   
Third, the court found that the Plan violated the 
absolute priority rule of §  1129(b)(2)(B)(ii) because 
the “new value” to be contributed by the limited 
partners was insufficient in relation to the interest 
they would retain under the Plan.   The Debtor 
challenges each of these conclusions.   The 
bankruptcy court's finding that the Plan is feasible 
has not been challenged by either party. 
 
 


Discussion 
 


A. Standard of Review 
 
 
 [1] [2] The bankruptcy court's “findings of fact, 
whether based on oral or documentary *775 
evidence, shall not be set aside unless clearly 
erroneous, and due regard shall be given to the 
opportunity of the bankruptcy court to judge the 
credibility of the witnesses.”  Fed.R.Bankr.P. 8013 
(1994).   Conclusions of law shall be reviewed de 
novo.  Chase Manhattan Bank v. Third Eighty-Ninth 
Associates (In re Third Eighty-Ninth Associates), 138 
B.R. 144, 146 (S.D.N.Y.1992).   The bankruptcy 
court's decision to grant relief from the automatic 
stay may be overturned only upon a finding that the 
bankruptcy court abused its discretion.  Sonnax 
Industries, Inc. v. Tri Component Products Corp. (In 
re Sonnax Industries, Inc.), 907 F.2d 1280, 1286 (2d 
Cir.1990). 
 
 


B. Standard for Lifting the Automatic Stay 
 
 [3] Section 362(d)(2) provides that a creditor is 
entitled to relief from the automatic stay with respect 
to certain property if the Debtor has no equity in that 
property and the property “is not necessary to an 
effective reorganization.”  11 U.S.C. §  362(d)(2).   In 
light of BNP's secured claim of approximately $30 
million against property now valued at only $19 
million, the Debtor has acknowledged that it has no 
equity in the property. 
 
The second element, that is, whether the property is 
“necessary to an effective reorganization,” is hotly 
disputed.   Although the property in question here is 
the Debtor's only asset, it is not automatically deemed 
necessary to an effective reorganization.   The 


Supreme Court has interpreted this provision to 
require: 
[N]ot merely a showing that if there is conceivably to 
be an effective reorganization, this property will be 
needed for it;  but that the property is essential for an 
effective reorganization that is in prospect.   This 
means ... that there must be a reasonable possibility 
of a successful reorganization within a reasonable 
period of time. 
 
United Savings Association of Texas v. Timbers of 
Inwood Forest Associates, Ltd., 484 U.S. 365, 375-
76, 108 S.Ct. 626, 633, 98 L.Ed.2d 740 (1988) 
(citations omitted);  see In re 500 Fifth Avenue 
Associates, 148 B.R. 1010, 1015-16 
(Bankr.S.D.N.Y.), aff'd, 1993 WL 316183 
(S.D.N.Y.1993). 
 
A successful reorganization can be accomplished in 
one of two ways.   A plan for reorganization may be 
agreed upon by all impaired classes, pursuant to §  
1129(a)(8), or it may be approved through the use of 
the cramdown provisions of §  1129(b) to confirm a 
plan over the objections of dissenting classes.   The 
Debtor and BNP were unable to agree upon an 
acceptable plan for reorganization over the course of 
twenty months.   Therefore, the Debtor's only 
reasonable chance for a successful reorganization 
would be through the use of the cramdown provisions 
to confirm the Plan over BNP's objections.   If the 
bankruptcy court was correct in determining that a 
cramdown is not feasible, then the property is not 
necessary to an effective reorganization and the court 
was within its discretion to lift the stay.  In re 500 
Fifth Avenue, 148 B.R. at 1015-16, 1021;  In re 266 
Washington Associates, 141 B.R. 275, 287 
(Bankr.E.D.N.Y.), aff'd, 147 B.R. 827 
(E.D.N.Y.1992). 
 
 


C. Classification 
 
 [4] The bankruptcy court's conclusion that the Plan 
could not be confirmed under the cramdown 
provisions rested primarily on its finding that the 
Debtor's proposed classification scheme was an 
impermissible attempt to manipulate the vote.   The 
Debtor challenges both the court's legal conclusion 
that gerrymandering is impermissible under the Code 
and its factual finding that the Debtor's motive in 
separately classifying the claims of Van Wagner and 
Spectacolor was to gerrymander to achieve an 
affirmative vote. 
 
According to the cramdown provisions of the Code, 
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only one assenting class of impaired claims is needed 
to confirm a plan over the dissent of the other classes.  
11 U.S.C. § §  1129(a)(10), 1129(b).   For a class of 
claims to accept a plan, more than one-half in number 
and at least two-thirds in amount of claims must vote 
in favor of the plan.  11 U.S.C. §  1126(c).   The 
decision to put certain claims in separate classes can 
thus affect the outcome of the vote. 
 
For example, had the Debtor placed all unsecured 
claims in a single class, BNP could have dominated 
the voting since its $11 million unsecured claim 
comprises more than *776 two-thirds of the total 
amount of the unsecured claims against the Debtor.   
The central dispute here arose when the Debtor chose 
to place the $3 million unsecured claims of Van 
Wagner and Spectacolor in a different class from the 
$11 million unsecured claim of BNP, thereby giving 
Van Wagner and Spectacolor the ability to vote 
separately from BNP. 
 
Section 1122(a) governs the Debtor's classification of 
claims.   On its face, this section requires only that 
the claims in a particular class be “substantially 
similar,” and not that all substantially similar claims 
be placed in one class.  11 U.S.C. §  1122(a).   
However, courts have held that while a debtor has a 
certain degree of flexibility in classifying claims, its 
discretion is limited by the principle that 
classification may not be used for the sole purpose of 
manipulating the vote.   The court in In re 266 
Washington Associates stated: 
‘[T]here must be some limit on a debtor's power to 
classify creditors in such a manner [to assure that at 
least one class of impaired creditors will vote for the 
plan and make it eligible for cramdown consideration 
by the court].   The potential for abuse would be 
significant otherwise.   Unless there is some 
requirement of keeping similar claims together, 
nothing would stand in the way of a debtor seeking 
out a few impaired creditors (or even one such 
creditor) who will vote for the plan and placing them 
in their own class.' 
 
141 B.R. at 283 (quoting Teamsters National Freight 
Industry Negotiating Committee v. U.S. Truck Co., 
Inc. (In re U.S. Truck Co., Inc.), 800 F.2d 581, 586 
(6th Cir.1986));  see John Hancock Mutual Life 
Insurance Co. v. Route 37 Business Park Associates, 
987 F.2d 154, 158 (3d Cir.1993);  Phoenix Mutual 
Life Insurance Co. v. Greystone III Joint Venture (In 
re Greystone III Joint Venture), 995 F.2d 1274, 1277 
(5th Cir.1991), cert. denied, --- U.S. ----, 113 S.Ct. 
72, 121 L.Ed.2d 37 (1992) (“Classification of claims 
... affects the integrity of the voting process, for, if 


claims could be arbitrarily placed in separate classes, 
it would almost always be possible for the debtor to 
manipulate ‘acceptance’ by artful classification.”) 
 
Courts have thus imposed on debtors the requirement 
that substantially similar claims be classified together 
unless there exists some reason, other than 
gerrymandering, for separating them.   See In re 
Greystone III Joint Venture, 995 F.2d at 1279;  In re 
266 Washington Associates, 141 B.R. at 283.   The 
bankruptcy court followed this general rule and found 
that the classification scheme proposed by the Debtor 
was impermissible because there was no legitimate 
reason for separately classifying the unsecured claims 
of Van Wagner and Spectacolor from the other 
unsecured claims. 
 
The Debtor argues that §  1122(a) does not prohibit 
gerrymandering and that policy considerations 
support its right to classify claims to promote its 
efforts to reorganize.   Otherwise, the Debtor argues, 
the large size of BNP's unsecured deficiency claim 
would effectively give BNP the power unilaterally to 
veto any plan for reorganization that the Debtor 
might propose.   The Debtor relies on three cases for 
the proposition that gerrymandering is permitted 
under the Code:  In re D & W Realty Corp., 156 B.R. 
140 (Bankr.S.D.N.Y.1993);  In re SM 104, Ltd., 160 
B.R. 202 (Bankr.S.D.Fla.1993);  and In re ZRM-
Oklahoma Partnership, 156 B.R. 67 
(Bankr.W.D.Okla.1993).   The D & W Realty court 
stated that the Code not only permits the separate 
classification of a secured creditor's unsecured 
deficiency claim but requires it.  156 B.R. at 141.   
This decision has recently been reversed.   See In re 
D & W Realty Corp., 165 B.R. 127 (S.D.N.Y.1994). 
 
Although reorganization efforts should be 
encouraged, the Code does not give debtors an 
absolute right to a cramdown.  Section 1129(a)(10) 
requires that at least one impaired class of claims 
accept a plan before the other classes can be forced to 
accept it.   As the In re 266 Washington Associates 
court stated: 
Section 1129(a)(10) operates as a statutory 
gatekeeper barring access to cramdown where there 
is absent even one impaired class accepting the plan.   
Cramdown is a powerful remedy available to plan 
proponents under which dissenting classes are 
compelled to rely on difficult judicial valuations, 
judgments, and determinations.   The *777 policy 
underlying Section 1129(a)(10) is that before 
embarking upon the tortuous path of cramdown and 
compelling the target of cramdown to shoulder the 
risks of error necessarily associated with a forced 
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confirmation, there must be some other properly 
classified group that is also hurt and nonetheless 
favors the plan. 
 
141 B.R. at 287.   Allowing a debtor to manipulate 
the voting by creating a class that is certain to favor a 
plan effectively nullifies the threshold requirement 
that at least one impaired class accept the plan. 
 
The fact that the size of BNP's claim gives it the 
power to “veto” the Plan does not mean that the 
Debtor's hopes for reorganization have been unfairly 
denied.   The Code's voting requirements recognize 
that those creditors with larger claims deserve a 
greater voice in deciding whether or not a debtor's 
plan for reorganization is acceptable.   BNP, by 
deciding not to make a §  1111(b)(2) election, chose 
to have an $11 million unsecured deficiency claim-
and, with this claim, a powerful voice among the 
unsecured creditors.   See In re 500 Fifth Avenue 
Associates, 148 B.R. at 1021 (“The purpose of the 
section 1111(b) election is to allow the undersecured 
creditor a right to potentially dominate the vote 
within the unsecured class;  the larger the 
nonrecourse claim, the larger that claimant's voice 
sounds.”);  In re 266 Washington Associates, 141 
B.R. at 285;  In re Greystone III Joint Venture, 995 
F.2d at 1280.   The Debtor may not avoid this result 
by placing smaller unsecured claims in a separate 
class to diminish the effect of BNP's vote. 
 
The Debtor also challenges the bankruptcy court's 
factual determination that its motive in separately 
classifying the claims of Van Wagner and 
Spectacolor was, in fact, to gerrymander rather than 
to further other legitimate ends.   The bankruptcy 
court, after listening to ten days of testimony and 
reviewing the relevant documents, found that the 
Debtor rejected the signage agreements of Van 
Wagner and Spectacolor “solely to create a separate, 
non-insider, impaired class guaranteed to accept the 
Plan.”  In re One Times Square Associates Limited 
Partnership, 159 B.R. 695, 705 
(Bankr.S.D.N.Y.1993).   The court relied primarily 
on the testimony of Arthur Nevid, property manager 
for the Debtor, who testified that the Plan separately 
classified the claims of Van Wagner and Spectacolor 
because “we were advised by counsel that we were 
able to reject those contracts, rejecting those 
contracts would create them as creditors and that 
would enhance-that would enable us to have a plan 
that would be confirmable.”  (Record, Vol. III, at 
1486-87.) 
 
The Debtor asserts that it did not reject the signage 


agreements and thereby create the unsecured claims 
of Van Wagner and Spectacolor for the purpose of 
establishing an impaired class to affirm the Plan.   
The Debtor also argues that it had valid reasons for 
the separate classification which the bankruptcy court 
“either failed to consider or appreciate.”  (Debtor's 
Mem. at 40.)   It is unnecessary to decide whether the 
Debtor had improper reasons for creating the 
unsecured claims of Van Wagner and Spectacolor.   
Although it would not have been possible for the 
Debtor to gerrymander in this case without first 
rejecting the signage agreements, the critical issue is 
whether the Debtor's motive in putting the claims of 
Van Wagner and Spectacolor in a separate class was 
to gerrymander. 
 
 [5] With respect to its effort to justify the separate 
classification of the claims of Van Wagner and 
Spectacolor, the Debtor first argues that Van Wagner 
and Spectacolor have a unique interest in OTS.   See 
In re U.S. Truck Co., Inc., 800 F.2d 581 (6th 
Cir.1986).   According to the Debtor, the claims of 
Van Wagner and Spectacolor are unique because the 
signage agreements provide over one-half of OTS' 
income and because their interests will be 
extinguished if BNP is allowed to proceed with 
foreclosure. 
 
However, “[s]uch a rationale improperly focuses on 
the motives and agenda of the claim holder rather 
than on the nature of the underlying claim.”  In re 
500 Fifth Avenue, 148 B.R. at 1019.   The general 
rule is that “unsecured creditors hold substantially 
similar claims;  they are claimants of equal legal rank 
entitled to share pro rata in values remaining after 
payment of secured and priority claims.”  In re 266 
Washington Associates, 141 B.R. at 282 (quoting 
*778In re Pine  Lake Village Apartment Co., 19 B.R. 
819, 830 (Bankr.S.D.N.Y.1982);  see In re 500 Fifth 
Avenue, 148 B.R. at 1019.   The Debtor argues that 
the claims of Van Wagner and Spectacolor are 
distinct from the claim of BNP because BNP has an 
interest in foreclosing on the property, whereas Van 
Wagner and Spectacolor have an interest in 
continuing to do business with the Debtor.   While 
these divergent interests may create different 
incentives in voting, they cannot serve as a 
justification for separate classification. 
 
Second, the Debtor argues that good business reasons 
justify separate classification.   The Debtor relies on 
Heartland Federal Savings & Loan Association v. 
Briscoe Enterprises, Ltd. (In re Briscoe Enterprises, 
Ltd.), 994 F.2d 1160 (5th Cir.), cert. denied, 510 U.S. 
992, 114 S.Ct. 550, 126 L.Ed.2d 451 (1993), in 
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which the court authorized separate classification for 
a city's claim because it found that the debtor's 
relationship with the city, which provided rental 
assistance to many of the people who lived in the 
debtor's apartments, was “essential” to the continued 
business of the debtor.  994 F.2d at 1167.   The court 
was careful to “emphasize the narrowness of this 
holding.”   Id.  The Debtor argues that it shares with 
Van Wagner and Spectacolor an interest in 
maintaining business relations.   However, it has not 
been suggested that Van Wagner and Spectacolor are 
essential to OTS' ongoing business.   In fact, the 
transcript of the confirmation hearing reveals that 
there are other signage companies which might be 
interested in doing business with the Debtor.  
(Record, Vol. III, at 1349-50;  1489-91.)   As stated 
above, the mere fact that Van Wagner and 
Spectacolor would like to continue to do business 
with the Debtor cannot serve as a justification for 
separate classification. 
 
 [6] Finally, the Debtor relies on In re Atlanta West 
VI, 91 B.R. 620 (Bankr.N.D.Ga.1988), for the 
proposition that Van Wagner's commitment to 
contribute $720,000 to the Debtor to facilitate the 
implementation of the Plan justifies its separate 
classification.   However, the Atlanta West court, in 
approving the separate classification of, and more 
favorable treatment to, an unsecured creditor who 
agreed to advance a new loan to the debtor, cautioned 
that a debtor's motives must be scrutinized to prevent 
the possibility of vote manipulation.  91 B.R. at 626.   
The fact that Van Wagner, in exchange for its 
$720,000 contribution, was to receive less favorable 
treatment under the Plan than the unsecured creditors 
in Class 6, does not support the Debtor's contention 
that Van Wagner's contribution was the reason for its 
separate classification. 
 
 


Conclusion 
 
The bankruptcy court's factual findings that the 
classification of unsecured claims was for the 
purpose of gerrymandering and that without 
gerrymandering a cramdown is not feasible were not 
clearly erroneous.   The bankruptcy court's legal 
conclusion that gerrymandering is impermissible is 
affirmed.   Since a cramdown is not feasible, the 
Debtor's property is not necessary to an effective 
reorganization and the bankruptcy court's decision to 
lift the automatic stay was not an abuse of discretion. 
 
In view of my affirmance of the bankruptcy court's 
finding that a cramdown is not feasible, it is 


unnecessary to reach the bankruptcy court's 
alternative findings with respect to the fair and 
equitable standard and the new value exception.   The 
Debtor's contention that the bankruptcy court failed 
to make specific findings of fact and conclusions of 
law relates only to these findings and is therefore not 
considered. 
 
Finally, there is no merit in the Debtor's argument 
that the bankruptcy court improperly adhered to the 
November 1 order and erred in failing to hold 
hearings on a new plan proposed in its motion for 
reconsideration.   The Debtor's only realistic route to 
a successful reorganization would be through a 
cramdown.   But the Debtor needs the impermissible 
classification scheme to effect a cramdown.   Thus, 
no plan proposed by the Debtor would be feasible, 
and the bankruptcy court was correct in adhering to 
its original order to deny confirmation and to lift the 
automatic stay. 
 
*779 For the foregoing reasons, the bankruptcy 
court's orders of November 1, 1993 and November 
17, 1993 are affirmed. 
 
SO ORDERED. 
 
S.D.N.Y.,1994. 
In re One Times Square Associates Ltd. Partnership 
165 B.R. 773 
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United States District Court,S.D. New York. 
In re T.R. ACQUISITION CORP., f/k/a T. Roma 


Acquisition Corp., d/b/a Texas Grill, formerly d/b/a/ 
Tony Roma's, a place for Ribs, Debtor. 


T.R. ACQUISITION CORP., as Debtor and Debtor-
in-Possession, Plaintiff, 


v. 
MARX REALTY & IMPROVEMENT CO., INC., 


and The Horn & Hardard Realty Company, Inc., 
Defendants. 


Bankruptcy No. 95-B-41322. 
Adversary No. 95/1273A. 


 
May 19, 1997. 


 
Chapter 11 debtor, in its capacity as sublessee, 
brought adversary proceeding against owner of 
property for order allowing it to exercise its alleged 
option to renew its sublessor's lease.   The United 
States Bankruptcy Court for the Southern District of 
New York granted defendant's motion for summary 
judgment, and debtor applied to the District Court for 
stay pending appeal.   The District Court, Koeltl, J., 
held that debtor was not entitled to stay pending 
appeal, given its failure to demonstrate a likelihood 
of success on merits, harm to defendant if stay was 
granted, and debtor's failure to demonstrate that it 
could not reopen its restaurant elsewhere. 
 
Motion denied. 
 


West Headnotes 
 
[1] Bankruptcy 51 3776.5(2) 
 
51 Bankruptcy 
     51XIX Review 
          51XIX(B) Review of Bankruptcy Court 
               51k3776 Effect of Transfer 
                    51k3776.5 Supersedeas or Stay 
                         51k3776.5(2) k. Right;  Grant or 
Denial;  Discretion. Most Cited Cases
Debtor seeking a stay pending appeal from decision 
of bankruptcy court must show: (1) a strong 
likelihood of success on merits of appeal; (2) that 
debtor will suffer irreparable injury if stay is denied; 
(3) that no substantial harm will be suffered by others 
if stay is granted; and (4) what the harm to the public 
interest, if implicated, is.  Fed.Rules Bankr.Proc.Rule 


8005, 11 U.S.C.A. 
 
[2] Bankruptcy 51 3776.5(2) 
 
51 Bankruptcy 
     51XIX Review 
          51XIX(B) Review of Bankruptcy Court 
               51k3776 Effect of Transfer 
                    51k3776.5 Supersedeas or Stay 
                         51k3776.5(2) k. Right;  Grant or 
Denial;  Discretion. Most Cited Cases
Chapter 11 debtor was not entitled to stay pending 
appeal from decision of bankruptcy court refusing to 
allow debtor, in its capacity as sublessee, to exercise 
alleged option to renew its sublessor's lease, where 
debtor failed to demonstrate a likelihood of success 
on merits of its appeal, where grant of stay would 
harm lessor by preventing it, at least for the short 
term and perhaps entirely, from consummating a 
more profitable lease agreement with another 
restaurant proprietor for which it already had 
contract, and where debtor failed to show that it 
could not reopen its restaurant in another location.  
Fed.Rules Bankr.Proc.Rule 8005, 11 U.S.C.A. 
 
 
*635 A. Peter Lubitz, Kirk Brett, Donovan Leisure 
Newton & Irvine, Howard Karasik, Sherman Citron 
& Karasik, P.C., New York City, for T.R. 
Acquisition Corp. 
Edward J. Schwarz, New York City, for Marx Realty 
& Improvement Co., Inc. 
 


OPINION AND ORDER  
 
KOELTL, District Judge: 
The debtor, T.R. Acquisition Corp., f/k/a T. Roma 
Acquisition Corp., d/b/a Texas Grill, formerly d/b/a 
Tony Roma's Place for Ribs, (“T.R. Acquisition”), 
moves this Court, pursuant to Rule 8005 of the 
Federal Rules of Bankruptcy Procedure, for a stay, 
pending appeal, from the Judgment entered by the 
*636 bankruptcy court in the adversarial proceeding 
it brought against Marx Realty & Improvement Co., 
Inc. (“Marx”), the owner of the premises at issue in 
the adversarial proceeding, and The Horn & Hardard 
Realty Company, Inc. (“H & H”), which sublet the 
premises to T.R. Acquisition. 
 
The bankruptcy court granted Marx's motion for 
summary judgment against T.R. Acquisition, 
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declaring T.R. Acquisition a holdover tenant and 
granting Marx immediate possession of its real 
property.  (April 10, 1997 Order, attached as Exhibit 
A to the Memorandum of Law in Support of 
Plaintiff's Emergency Motion for a Stay Pending 
Appeal (“Order”), at ¶ ¶  11,15).   The bankruptcy 
court also denied T.R. Acquisition's cross-motion for 
summary judgment.  (Id. at ¶  13).   On May 1, 1997, 
this Court granted a stay of the bankruptcy court's 
Judgment until the May 16, 1997 hearing on the 
merits of the application for the stay pending appeal.   
At the May 16, 1997 hearing, this Court extended the 
stay until the issuance of this Opinion and Order. 
 
 [1] [2] Rule 8005 of the Federal Rules of Bankruptcy 
Procedure provides that a motion for a stay of a 
Bankruptcy Court order may be made to the District 
Court pending appeal of the order.   See In re 1567 
Broadway Ownership Associates, 202 B.R. 549, 552 
(S.D.N.Y.1996).   The debtor seeking the stay must 
show “(1) the strong likelihood of success on the 
merits of the appeal;  (2) that the movant will suffer 
irreparable injury if the stay is denied;  (3) that no 
substantial harm will be suffered by others if the stay 
is granted;  and (4) what the harm to the public 
interest, if implicated, is.”  In re Crosswinds 
Associates, 1996 WL 350695 *1 (S.D.N.Y. June 25, 
1996) (citing In re Advanced Mining Systems, Inc., 
173 B.R. 467, 468 (S.D.N.Y.1994));  see also 1567 
Broadway Ownership Associates, 202 B.R. at 552-
53. 
 
T.R. Acquisition argues that it is likely to succeed on 
the merits of its appeal because the bankruptcy court, 
in granting Marx's motion for summary judgment, 
misapplied J.N.A. Realty Corp. v. Cross Bay Chelsea, 
Inc., 42 N.Y.2d 392, 397 N.Y.S.2d 958, 366 N.E.2d 
1313 (1977).   In J.N.A. Realty Corp., the New York 
Court of Appeals held that under certain 
circumstances a court, in its equitable discretion, may 
intervene to relieve a tenant of the consequences of 
its failure, in a timely fashion, to exercise its option 
to renew its lease.   A court may exercise its 
discretion if 1) the failure resulted from an honest 
mistake or inadvertence;  2) prohibiting the tenant 
from exercising that option would result in a 
substantial forfeiture by the tenant;  and 3) the 
landlord would not be prejudiced by excusing the 
tenant's failure.  J.N.A. Realty Corp., 42 N.Y.2d at 
399-400, 397 N.Y.S.2d at 960-63, 366 N.E.2d 1313;  
see also Beltrone v. Danker, 228 A.D.2d 763, 643 
N.Y.S.2d 720, 720 (3rd Dep't 1996). 
 
T.R. Acquisition asserts that it notified H & H that it 
wanted to exercise its option to have H & H renew 


the Master Lease with Marx, but H & H improperly 
failed to exercise this option on T.R. Acquisition's 
behalf.   Under these facts, according to T.R. 
Acquisition, the failure to renew the lease should be 
excused because it was not due to any fault on its 
part.   T.R. Acquisition argues that because the 
bankruptcy court should have excused the failure to 
renew the lease, based on the equitable 
considerations identified in J.N.A. Realty Corp., it is 
likely to succeed on an appeal of the bankruptcy 
court's ruling. 
 
In response, Marx argues that the bankruptcy court 
correctly granted summary judgment, even if the 
failure to file a timely notice of renewal should be 
excused, because T.R. Acquisition was not entitled to 
compel H & H to renew the Master Lease or to renew 
that lease itself.   Sections 30(a) and 30(b) of the 
Sublease executed between H & H and T.R. 
Acquisition conditions T.R. Acquisition's right to 
have H & H renew the Master Lease, or to renew that 
lease itself, on its not being in default of any of the 
provisions of the Sublease.  (See Sublease, attached 
as Exhibit B to Joint Exhibits, at ¶ ¶  30(a)-(b)). 
 
Section 15(xi) of the Sublease provides that T.R. 
Acquisition would be in default of the Sublease if it 
violated any of the license agreements under which it 
operated Tony Roma restaurant franchises, whether 
such a default occurred at the premises at issue in the 
adversarial proceeding, or at any of the other 
restaurants leased by T.R. Acquisition from H & H. 
(See id. at ¶  15(xi)).   T.R. *637 Acquisition was in 
default of Section 15(xi) of the Sublease at the time it 
sought to renew the Master Lease because United 
States District Judge Morris Lasker terminated all 
five of T.R. Acquisitions's Tony Roma franchises and 
permanently enjoined T.R. Acquisition from further 
use of Tony Roma's trademarks.  (See December 16, 
1993 Judgment, attached at Exhibit C to Joint 
Exhibits).   Such a termination left T.R. Acquisition 
in violation of the franchise agreement and therefore 
rendered it also in default of the Sublease. 
 
Moreover, Section 15(x) of the Sublease states that 
T.R. Acquisition would be in default of the Sublease 
if it was in default of any of the agreements under 
which T.R. Acquisition had leased other premises 
from H & H. (See Sublease, attached as Exhibit B to 
Joint Exhibits, at ¶  15(x)).   T.R. Acquisition was in 
default of this provision at the time it sought to renew 
its lease because Civil Court Judge Eileen Bransten 
terminated T.R. Acquisition's sublease with H & H at 
another property based on her finding that T.R. 
Acquisition was in default of that lease because it had 
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In re T.R. Acquisition Corp. lost the ability to operate a Tony Roma's franchise at 
that location.  (See March 23, 1995 Decision/Order, 
attached as Exhibit G to Joint Exhibits, at 5). 


208 B.R. 635 
 
END OF DOCUMENT  


It was on the basis of these defaults of the Sublease 
that the bankruptcy court granted Marx summary 
judgment.   The bankruptcy court found that T.R. 
Acquisition was in default of its Sublease and 
therefore, pursuant to Section 30 of the Sublease, H 
& H was released, by virtue of these defaults, from 
any obligation to renew the Master Lease with Marx 
on T.R. Acquisition's behalf.  (Order at ¶ ¶  2-4). 
 
Thus, the bankruptcy court did not misapply J.N.A. 
Realty Corp. in granting Marx summary judgment.   
As stated above, J.N.A. Realty Corp. only provides 
that courts may excuse a default based on the failure 
to file a timely notice of renewal.   It does not excuse 
T.R. Acquisition's substantive defaults of the 
Sublease, defaults which in turn rendered it ineligible 
to have H & H renew the Master Lease or renew that 
lease for itself.   It was not that T.R. Acquisition 
failed to exercise a right in a timely fashion, it had no 
right to exercise. 
 
T.R. Acquisition has failed to demonstrate a 
likelihood of success on the merits of its appeal.   
This failure alone requires that this Court deny T.R. 
Acquisition's motion for a stay pending appeal.   See 
1567 Broadway Ownership Associates, 202 B.R. at 
553;  Crosswinds, 1996 WL 350695 *1. However, 
T.R. Acquisition has also failed to show that no 
substantial harm will be suffered by others if the stay 
is granted or that a stay is in the public interest.   
Marx will be harmed by the stay because it will be 
delayed in consummating, and may ultimately lose, a 
more profitable lease agreement with another 
restaurant proprietor for which it already has a 
contract.  (February 21, 1997 Affidavit of Leonard 
Marx, Sr. at ¶ ¶  3-6).   Moreover, the debtor has not 
shown that it cannot reopen in another location or 
that the public interest would be served by requiring 
this landlord to keep this holdover tenant and thereby 
lose another tenant. 
 
The motion for a stay pending appeal is denied.   
Enforcement of the bankruptcy court's judgment shall 
be stayed until June 3, 1997 to allow T.R. 
Acquisition sufficient time to apply to the Court of 
Appeals and to make necessary arrangements to 
vacate the premises. 
 
SO ORDERED. 
 
S.D.N.Y.,1997. 
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United States Court of Appeals,Second Circuit. 
TUCKER ANTHONY REALTY CORPORATION, 


Charles F. Hovey, Jr., Laura J. Vennard, Stephen 
Palmer, R. Park Palmer, John C. Dusel, George 


Crawford and Tucker Anthony & R.L. Day, 
Incorporation, Plaintiffs-Appellees, 


v. 
Richard SCHLESINGER, Adson Partners, a limited 
partnership, and Adson Realty Associates, a limited 


partnership, Defendants-Appellants. 
Docket No. 1138, 89-7181. 


 
Argued May 12, 1989. 
Decided Nov. 6, 1989. 


 
Limited partners brought action against limited 
partnerships and general partner seeking preliminary 
injunction preventing limited partnerships from 
making payments directly or indirectly to or for the 
benefit of the general partner and entities in which he 
had an interest.   The United States District Court for 
the Eastern District of New York, Charles P. Sifton, 
J., granted motion.   Appeal was taken.   The Court of 
Appeals, Cardamone, Circuit Judge, held that limited 
partners established likelihood of prevailing on 
merits of their claim that general partner breached 
fiduciary duty to limited partners and, thus, they were 
entitled to preliminary injunctive relief. 
 
Affirmed. 
 


West Headnotes 
 
[1] Partnership 289 353 
 
289 Partnership 
     289VIII Limited Partnership 
          289k353 k. Members in General. Most Cited 
Cases
Under New York law, a general partner is held to 
same stringent duty of loyalty owed by a corporate 
director. 
 
[2] Injunction 212 138.24 
 
212 Injunction 
     212IV Preliminary and Interlocutory Injunctions 
          212IV(A) Grounds and Proceedings to Procure 


               212IV(A)3 Subjects of Relief 
                    212k138.24 k. In General. Most Cited 
Cases
Limited partners established likelihood of prevailing 
on merits of their claim that general partner's 
business transactions with limited partnerships were 
self-interested transactions which constituted breach 
of fiduciary duty owed limited partners and that 
limited partners would be irreparably injured if 
injunctive relief was not granted;  therefore, limited 
partners were entitled to preliminary injunction 
preventing limited partnerships' payments to entities 
in which general partner had an interest. 
 
[3] Injunction 212 138.6 
 
212 Injunction 
     212IV Preliminary and Interlocutory Injunctions 
          212IV(A) Grounds and Proceedings to Procure 
               212IV(A)2 Grounds and Objections 
                    212k138.6 k. Nature and Extent of 
Injury;  Irreparable Injury. Most Cited Cases
To establish irreparable harm, for purposes of 
establishing entitlement to preliminary injunctive 
relief, plaintiffs must demonstrate injury that is 
neither remote nor speculative, but actual and 
imminent;  injury must be one requiring remedy of 
more than mere money damages. 
 
[4] Injunction 212 138.6 
 
212 Injunction 
     212IV Preliminary and Interlocutory Injunctions 
          212IV(A) Grounds and Proceedings to Procure 
               212IV(A)2 Grounds and Objections 
                    212k138.6 k. Nature and Extent of 
Injury;  Irreparable Injury. Most Cited Cases
Monetary loss will not suffice as irreparable harm, 
for purposes of establishing entitlement to 
preliminary injunction, unless movant provides 
evidence of damage that cannot be rectified by 
financial compensation. 
 
 
*970 Peter S. Herman, New York City (Richard 
Sussman, New York City, of counsel), for 
defendants-appellants. 
Michael S. Gruen, New York City (David R. Gilliatt, 
Gruen, Gilliatt & Livingston, New York City of 
counsel), for plaintiffs-appellees. 
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Before KEARSE, CARDAMONE and PIERCE, 
Circuit Judges. 
 
CARDAMONE, Circuit Judge: 
Plaintiffs, individuals and corporations, participate as 
limited partners in two limited partnerships:  
defendant Adson Realty Associates (Associates) and 
defendant Adson Partners (Adson).   Defendant 
Richard Schlesinger is the sole general partner of 
Adson.   Believing the general partner was too 
enterprising a steward, plaintiffs obtained a 
preliminary injunction on January 27, 1989 in the 
United States District Court for the Eastern District 
of New York (Sifton, J.).   The preliminary injunction 
enjoined defendants “from making payments, directly 
or indirectly, to or for the benefit of defendant 
Schlesinger [the general partner] and entities in 
which [he] has an interest, without leave of the 
Court.” 
 
This appeal presents three principal issues:  (1) 
whether the district court applied the correct fiduciary 
standard to Schlesinger's conduct as a general partner 
in two *971 limited partnerships;  (2) whether there is 
sufficient evidence that the plaintiff limited partners 
consented to the self-interested transactions by the 
general partner to make it unlikely their claim will 
succeed on the merits;  and (3) whether the plaintiffs 
established irreparable harm requisite to the issuance 
of a preliminary injunction in their favor. 
 
 


I  
 
A brief recitation of the background facts is 
necessary.   Associates was formed in March 1980 to 
finance the purchase and conversion into 
cooperatives of a garden apartment complex in 
Hartsdale, New York.   Under the financing 
agreements, Associates acquired an option to 
purchase the complex from the actual purchaser, 
Dalewood Associates.   Prior to the conversion of the 
complex, Associates transferred the option to Adson 
in exchange for a $5 million promissory note.   
Today, Associates is largely dormant and the note is 
its sole asset. 
 
Adson exercised the option, took title to the complex, 
and conveyed it to the Cooperative Corporation at the 
completion of the conversion in November 1984.   
Adson retained ownership of approximately 275 
unsold apartments, having a book value of ten and a 
half million dollars. 
 
Defendant Schlesinger, as the general partner of 


Adson, had the duty of renovating, maintaining, 
selling, and collecting rent on the units.   In carrying 
out his duties, he engaged in extensive self-dealing, 
hiring companies he owned or controlled to manage, 
renovate, and sell the apartments.   He also lent 
money to Adson with interest fixed several points 
above the prime rate.   Presumably this money has 
been used to pay off Schlesinger-owned companies 
for the actual work they performed resulting in a 
double profit to him:  first, on the work performed by 
his alter-ego companies, and second, on the above-
prime-rate loans.   In addition, Schlesinger has used 
in excess of $50,000 of Adson's funds to defend 
himself in this action. 
 
Plaintiffs allege that the general partner breached his 
fiduciary duty of loyalty to the limited partners and 
the partnership by engaging in such self-dealing.   
Schlesinger admits engaging in the self-interested 
transactions, but claims that this did not constitute a 
breach of his fiduciary duty to the limited partners 
because the companies he employed were hired in 
good faith and on commercially reasonable terms. 
 
Adson's financial situation is precarious.   Although 
the book value of the complex is several million 
dollars, the remaining units cannot be sold and turned 
into cash until they are vacated by existing tenants.   
There has been little turnover in occupancy with a 
consequent low rate of vacancies.   Further, Adson 
owes Chemical Bank $1,370,000 on a loan due on 
May 30, 1993 that contains an acceleration of 
principal clause activated upon, among other events, 
the declaration that Adson is insolvent.   Adson also 
owes Mark David Associates, a general partnership 
in which Schlesinger and William Weinstein each 
own a one-half interest, $500,000 due on demand.   It 
is further obligated to Schlesinger and Weinstein 
individually on a demand loan for $375,000.   They 
loaned Adson this money out of a $500,000 loan they 
received from Citytrust.   Their obligation to Citytrust 
is also due on demand.   Thus, Adson is effectively 
insolvent with current liabilities $42,000 greater than 
current assets, excluding all the monies due and owed 
to Schlesinger and to Chemical Bank that are 
technically not current liabilities. 
 
Plaintiffs sought damages, injunctive relief and 
judicial dissolution of the two Adson partnerships, 
and moved for a preliminary injunction and for the 
appointment of a receiver.   In an opinion and order 
dated January 27, 1989 Judge Sifton issued the 
preliminary injunction.   Plaintiffs' showing of the 
partnerships' danger of bankruptcy-caused, at least in 
part, by Schlesinger's self-dealing-had adequately 
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demonstrated to the district court the required 
irreparable harm.   The district judge also determined 
that plaintiffs would probably succeed on the merits 
of their claim that Schlesinger breached his fiduciary 
duty to the limited partners.   Specifically, the district 
court held that a general partner of a *972 limited 
partnership owes a duty of loyalty akin to a trustee's 
duty to beneficiaries, and believed that duty was 
higher than the duty owed by a corporate director to 
shareholders.   Based upon this standard, it held that a 
general partner is prohibited from self-dealing, 
including doing business with companies he controls 
or owns, unless the partnership agreement permits it 
or the limited partners otherwise ratify the 
transactions.   Because Schlesinger sought only to 
prove the self-interested transactions were fairly 
taken in good faith, and proved neither an agreement 
nor authorization, the plaintiffs were granted 
preliminary injunctive relief. 
 
Although we do not adopt the duty of loyalty 
standard relied upon by the district court, we find that 
the district court's issuance of a preliminary 
injunction under the proper standard would not have 
been an abuse of discretion.   Hence, we affirm. 
 
 


II  
 
A preliminary injunction will not issue unless the 
movant demonstrates both irreparable harm and a 
likelihood of success on the merits or a sufficiently 
serious question regarding the merits to make it a fair 
ground for litigation with the balance of hardship 
tipping decidedly in its favor.  Fireman's Fund Ins. 
Co. v. Leslie & Elliott Co., Inc., 867 F.2d 150, 150 
(2d Cir.1989) (per curiam);  Jackson Dairy, Inc. v. 
H.P. Hood & Sons, Inc., 596 F.2d 70, 72 (2d 
Cir.1979) (per curiam).   Because the purpose of a 
preliminary injunction is to preserve the status quo, 
its issuance will generally not be overturned on 
appeal unless the district court abused its discretion.   
See Thornburgh v. American College of Obstetricians 
and Gynecologists, 476 U.S. 747, 755, 106 S.Ct. 
2169, 2175, 90 L.Ed.2d 779 (1986).   We examine 
the likelihood of success first. 
 
 


A. Likelihood of Success on the Merits 
 


1. Fiduciary Duty 
 
 
The seminal case on the fiduciary duty of partners 
under New York law, which governs this diversity 


case, is Meinhard v. Salmon, 249 N.Y. 458, 164 N.E. 
545 (1928).   In Meinhard, plaintiff and defendant 
entered into a joint venture that was found to be the 
equivalent of a partnership.   Defendant converted the 
joint assets, without plaintiff's knowledge, by 
entering into a lease arrangement with a third-party 
that excluded plaintiff.   Likening a managing partner 
to a trustee, Chief Judge Cardozo wrote 
Many forms of conduct permissible in a workaday 
world for those acting at arm's length, are forbidden 
to those bound by fiduciary ties.   A trustee is held to 
something stricter than the morals of the market 
place.   Not honesty alone, but the punctilio of an 
honor the most sensitive, is then the standard of 
behavior. 
 
Id. at 464, 164 N.E. 545.
 
New York's most recent pronouncement on a 
partner's duties is in Birnbaum v. Birnbaum, 73 
N.Y.2d 461, 539 N.E.2d 574, 541 N.Y.S.2d 746 
(1989).   There, plaintiffs and defendant were 
partners engaged in operating and managing a 
shopping center.   The issue was whether defendant 
could hire a woman-who later became his wife-to 
develop the partnership property without the consent 
of his copartners.   New York's highest court held that 
the defendant violated his fiduciary duty to the 
plaintiffs in two ways:  he was not entitled to 
compensate a third party for services he was 
obligated to provide as part of his partnership duties, 
and he wrongfully engaged in self-dealing by 
entering into a transaction in which he placed his 
spouse's interest ahead of the fiduciary duty owed his 
copartners.  Id. at 466-467, 539 N.E.2d 574, 541 
N.Y.S.2d 746.   Thus, Birnbaum reaffirmed that a 
partner is bound by an “inflexible” rule of fidelity 
that excludes not only patent self-dealing, but insists 
on the avoidance of situations where the fiduciary's 
own interests bring into question the interests of 
those to whom he owes a duty of undiluted loyalty.  
Id. at 466, 539 N.E.2d 574, 541 N.Y.S.2d 746.
 
Defendants' attempt to distinguish the instant case 
from Birnbaum is unpersuasive.   Concededly, 
Birnbaum involved a general partnership, not a 
limited partnership, a transaction with a partner's 
spouse, *973 not a company owned by a partner, and 
a general partner who was not authorized to hire 
employees, not a general partner who may hire 
employees for a fair and reasonable compensation.   
These factual distinctions are irrelevant in the light of 
those broad legal principles that govern a fiduciary's 
conduct. 
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In the case at hand, Schlesinger engaged in business 
transactions with companies he owned or controlled 
by making loans to Adson at interest rates above 
prime rate and by using Adson's funds to defend 
himself in this suit-something not permitted under 
New York's Limited Partnership Law, see N.Y. 
Partnership Law §  115-c(5) (McKinney 1988)-
creating the presumption of a direct conflict between 
his fiduciary obligation as general partner of Adson 
and his pecuniary interest in his companies.   In so 
doing, he demonstrated that his preference for 
himself came before his duty as a fiduciary of Adson.   
Thus, the likelihood of showing a breach of 
Schlesinger's fiduciary duty is probable. 
 
Defendants further contend that the district court held 
the general partner to a duty of loyalty to the limited 
partnership higher than that of a corporate director to 
a corporation.   They urge that the proper standard for 
determining whether a general partner has breached 
his fiduciary duty is whether the transaction is fair 
and reasonable and in the limited partnership's best 
interests.   To support that proposition, they rely 
primarily on Lichtyger v. Franchard Corporation, 18 
N.Y.2d 528, 223 N.E.2d 869, 277 N.Y.S.2d 377 
(1966) and Riviera Congress Associates v. Yassky, 18 
N.Y.2d 540, 223 N.E.2d 876, 277 N.Y.S.2d 386 
(1966).   In Lichtyger and Yassky, the issue was 
whether certain limited partners could bring a class 
action on behalf of the other limited partners or a 
derivative action on behalf of the partnership.   The 
New York courts analogized a partnership to a 
corporation and stated that a limited partner, like a 
shareholder, had a right to bring a representative 
action against the directors. 
 
Although the district court mistakenly believed that 
there is a less strict duty of loyalty owed by a 
corporate director than that owed by a general 
partner, our disagreement with the district court on 
this point does not change the correctness of the 
result it reached.   New York makes no distinction 
between the fiduciary duty owed by a general partner 
and that owed by a corporate director.   One is not 
greater, and the other lesser.   Both are bound by the 
same rule of fair-dealing with limited partners or 
shareholders who rely on the integrity of the general 
partner and corporate directors who are empowered 
under N.Y. Partnership Law §  98 (McKinney 1988) 
and N.Y.Bus.Corp.Law §  701 (McKinney 1988), 
respectively, to manage the business into which those 
passive investors have placed their funds.   See 
Lichtyger, 18 N.Y.2d at 536, 223 N.E.2d 869, 277 
N.Y.S.2d 377.
 


 [1] Defendants also rely on Yassky for the 
proposition that a general partner's duty is defined by 
whether the terms of any affiliated transaction are 
fair, reasonable, and made in good faith.   A good 
faith standard was employed in Yassky because the 
partnership agreement in that case permitted self-
dealing.   Where the partnership agreement does not 
specifically authorize self-dealing, as here, Yassky is 
not to be read to countenance that which would 
otherwise be impermissible and wrongful.   See 
Yassky, 18 N.Y.2d at 548, 223 N.E.2d 876, 277 
N.Y.S.2d 386.   Thus, a general partner is held to the 
same stringent duty of loyalty owed by a corporate 
director. 
 
 


2. Duty of Loyalty 
 
 [2] Having established the law regarding the general 
partner's duty of loyalty, we examine the transactions 
engaged in here.  “Once a prima facie showing is 
made that directors have a self-interest in a particular 
corporate transaction, the burden shifts to them to 
demonstrate that the transaction is fair and serves the 
best interests of the corporation and its shareholders.”   
Norlin Corp. v. Rooney, Pace Inc., 744 F.2d 255, 264 
(2d Cir.1984);  see Alpert v. 28 Williams St. Corp., 63 
N.Y.2d 557, 570, 483 N.Y.S.2d 667, 473 N.E.2d 19 
(1984).   This evidence includes “efforts taken to 
simulate arm's length negotiations,” *974 the 
establishment of an independent panel to evaluate the 
transaction and the timely approval by the 
disinterested parties after complete disclosure of the 
circumstances and material elements of the 
transaction.  Id. at 570-71, 483 N.Y.S.2d 667, 473 
N.E.2d 19;  see also Pepper v. Litton, 308 U.S. 295, 
306-07, 60 S.Ct. 238, 245, 84 L.Ed. 281 (1939) (“The 
essence of the test is whether or not under all the 
circumstances the transaction carries the earmarks of 
an arm's length bargain.”). 
 
In the instant case, Schlesinger, as the interested 
party, has the burden of proving the overall fairness 
of the self-interested transactions.   He argues that the 
self-interested transactions and loans were on 
commercially reasonable terms, taken in good faith 
and beneficial to the partnership.   Defendants 
contend that the Schlesinger-owned companies 
provided essential services to Adson and that the use 
of “in-house” general contracting, management and 
sales forces was actually advantageous to the 
partnership because they were willing to delay 
payment and perform on a moment's notice.   There 
has been no evidence of “arm's length negotiations,” 
competitive bidding, or review and approval by the 
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limited partners.   Thus, the district court was entitled 
to conclude that the plaintiffs were likely to succeed 
on the merits of their claim. 
 
 


3. Consent 
 
Defendants further contend that plaintiffs consented 
to the self-interested transactions through the 
partnership agreement and their conduct.   A partner 
need only prove a self-interested transaction to be fair 
in those cases when the limited partners consent to 
self-dealing either through the partnership agreement 
or by their conduct.   The authorization to engage in 
self-dealing must be clear and explicit.   See, e.g., 
Renz v. Beeman, 589 F.2d 735, 745 (2d Cir.1978) 
(“[o]nly the most explicit language can protect a 
fiduciary from liability in a conflict of interest with 
his cestuis ”), cert. denied, 444 U.S. 834, 100 S.Ct. 
65, 62 L.Ed.2d 43 (1979).   In the case at bar, the 
partnership agreement contains no such authority.   
This lack of authorization contrasts with the 
partnership agreement of Dalewood Associates-
another limited partnership in which Schlesinger is a 
general partner-which contains such a clause 
expressly permitting transactions with affiliated 
persons. 
 
Nor was the district court required to find plaintiffs' 
consent to the self-interested transactions predicated 
on their failure to object to the compensation of a 
Schlesinger-owned company over two years ago.   
Mere acquiescence to a self-interested payment does 
not constitute a modification of the partnership 
agreement.   Therefore, it was not error for the 
district court to conclude that plaintiffs would likely 
succeed on their present claims despite the fact that 
they may have acquiesced to a similar transaction in 
the past. 
 
Defendants also dispute the feasibility of competitive 
bidding to renovate the vacant apartments because 
the work varies from apartment to apartment and 
vacancies are sporadic and unpredictable.   The 
district court could properly find that the nature of the 
renovation work would not prevent the partnership 
from seeking competitive bids.   There is no doubt 
that such work would have been performed after 
competitive bidding, absent Schlesinger's self-
dealing.   In addition, defendants' suggestion that 
Schlesinger was chosen as general partner because of 
his “in-house” construction capabilities also does not 
make plaintiffs' position untenable;  nowhere in the 
partnership agreement is there a suggestion that the 
general partner should renovate the apartments 


through his self-owned company. 
 
Defendants' showing was insufficient to require the 
district court to be persuaded that they could establish 
the fairness of the self-interested transactions;  here 
there is a likelihood that plaintiffs can prove that 
Schlesinger as a general partner violated his duty of 
loyalty to the limited partners.   Consequently, 
plaintiffs demonstrated a strong likelihood of success 
on the merits. 
 
 


B. Irreparable Harm 
 
 [3] [4] We turn now to analyze whether plaintiffs 
have also shown irreparable *975 harm.   To 
establish irreparable harm, plaintiffs must 
demonstrate “an injury that is neither remote nor 
speculative, but actual and imminent.”  Consolidated 
Brands, Inc. v. Mondi, 638 F.Supp. 152, 155 
(E.D.N.Y.1986);  accord Kaplan v. Board of Educ. of 
the City School Dist., 759 F.2d 256, 259 (2d 
Cir.1985);  Salant Acquisition Corp. v. Manhattan 
Indus., 682 F.Supp. 199, 202 (S.D.N.Y.1988).   The 
injury must be one requiring a remedy of more than 
mere money damages.   A monetary loss will not 
suffice unless the movant provides evidence of 
damage that cannot be rectified by financial 
compensation.   Bankruptcy is such a case.   See 
Doran v. Salem Inn, Inc., 422 U.S. 922, 932, 95 S.Ct. 
2561, 2568, 45 L.Ed.2d 648 (1975);  Sperry Int'l 
Trade, Inc. v. Government of Israel, 670 F.2d 8, 12 
(2d Cir.1982). 
 
Here there is ample evidence of plaintiffs' imminent 
bankruptcy, absent the issuance of a preliminary 
injunction.   Current liabilities exceed current assets, 
and plaintiffs are obligated on three loans totaling 
$2,245,000, all due on demand.   Two of these loans, 
amounting to $875,000, are controlled by Schlesinger 
and Weinstein, as individuals and co-owners of Mark 
David Associates, who could demand payment at any 
time and, as noted by the district court, “bring down 
the whole house of cards.”  Tucker Anthony Realty 
Corp. v. Schlesinger, No. 88-0868, slip op. at 9, 1989 
WL 8138 (E.D.N.Y. Jan. 27, 1989). 
 
Defendants urge that the danger of bankruptcy is 
speculative because Schlesinger would not rationally 
decide to demand payment because of his personal 
liability for Adson's debts.   Although appealing on 
the surface, this argument upon reflection ignores 
Adson's precarious financial situation and Chemical 
Bank's ability to demand immediate payment of its 
$1,370,000 loan.   That shaky situation provides 
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ample incentive for Schlesinger and Weinstein to 
attempt to limit their financial exposure by having 
their loans repaid ahead of Chemical Bank's.   In 
addition, defendants' argument that there is no causal 
connection between the self-interested transactions 
and the danger of bankruptcy is specious.   As noted, 
it is the right possessed by Schlesinger and Weinstein 
to demand immediate payment that makes the 
likelihood of bankruptcy more than merely 
speculative.   Hence, irreparable harm has been 
adequately demonstrated. 
 
 


III  
 
It is on this basis that we find the narrowly tailored 
injunctive relief provided-preventing the payment to 
Schlesinger or Schlesinger-controlled companies 
without leave of court-necessary to prevent toppling 
the limited partnership into bankruptcy.   Thus, the 
judgment granting a preliminary injunction is 
affirmed. 
 
C.A.2 (N.Y.),1989. 
Tucker Anthony Realty Corp. v. Schlesinger 
888 F.2d 969 
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Briefs and Other Related Documents
 


Supreme Court of the United States 
UNITED SAVINGS ASSOCIATION OF TEXAS, 


Petitioner 
v. 


TIMBERS OF INWOOD FOREST ASSOCIATES, 
LTD. 


No. 86-1602. 
 


Argued Dec. 1, 1987. 
Decided Jan. 20, 1988. 


 
Undersecured creditor moved for relief from 
automatic stay or for adequate protection.   The 
Bankruptcy Court, Wesley W. Steen, J., sitting by 
temporary assignment, 49 B.R. 454, required debtor 
to make monthly payments for adequate protection, 
and appeal was taken.   The United States District 
Court for the Southern District of Texas, James 
DeAnda, J., affirmed, and further appeal was taken.   
The Court of Appeals for the Fifth Circuit, 793 F.2d 
1380, reversed and remanded.   On rehearing en 
banc, the Court of Appeals, 808 F.2d 363, again held 
for debtor, and creditor petitioned for certiorari.   The 
Supreme Court, Justice Scalia, held that “interest in 
property,” protected by Bankruptcy Code provision 
allowing undersecured creditor relief from stay on 
ground of lack of adequate protection, does not 
include creditor's right to immediate foreclosure, and 
thus Chapter 11 debtor's undersecured creditor was 
not entitled to interest on its collateral as 
compensation for delay caused by automatic stay in 
foreclosing on collateral. 
 
Affirmed. 
 


West Headnotes 
 
Bankruptcy 51 2835.1 
 
51 Bankruptcy 
     51VII Claims 
          51VII(A) In General 
               51k2835 Interest 
                    51k2835.1 k. In General. Most Cited 
Cases
 (Formerly 51k2835) 
“Interest in property,” protected by Bankruptcy Code 


provision allowing undersecured creditor relief from 
stay on ground of lack of adequate protection, does 
not include creditor's right to immediate foreclosure, 
and thus Chapter 11 debtor's undersecured creditor 
was not entitled to interest on its collateral as 
compensation for delay caused by automatic stay in 
foreclosing on collateral.  Bankr.Code, 11 U.S.C.A. §  
362(d)(1). 
**627 Syllabus  FN*


 
FN* The syllabus constitutes no part of the 
opinion of the Court but has been prepared 
by the Reporter of Decisions for the 
convenience of the reader.   See United 
States v. Detroit Lumber Co., 200 U.S. 321, 
337, 26 S.Ct. 282, 287, 50 L.Ed. 499. 


 
*365 When a bankruptcy petition is filed, §  362(a) of 
the Bankruptcy Code provides an automatic stay of 
actions taken to realize the value of collateral given 
by the debtor.  Section 362(d) authorizes the 
bankruptcy court to grant relief from the stay “(1) for 
cause, including the lack of adequate protection of an 
interest in property of ... [a] party in interest,” or “(2) 
with respect to a stay of an act against property,” if 
the debtor does not have an equity in such property 
(i.e., the creditor is undersecured) and the property is 
“not necessary to an effective reorganization.”   
Section 361 provides that adequate protection of an 
entity's interest in property may be provided by 
granting such relief “as will result in the realization 
by such entity of the indubitable equivalent of its 
interest.”   After respondent filed a petition for 
reorganization under Chapter 11 of the Code, 
petitioner, an undersecured creditor, moved the 
Bankruptcy Court for relief from the §  362(a) stay 
on the ground that there was a lack of “adequate 
protection” of its interest within the meaning of §  
362(d)(1).   The court granted relief, conditioning 
continuance of the stay on monthly payments by 
respondent on the estimated amount realizable on the 
foreclosure that the stay prevented.   The District 
Court affirmed, but the Court of Appeals reversed. 
 
Held:  Undersecured creditors are not entitled to 
compensation under §  362(d)(1) for the delay caused 
by the automatic stay in foreclosing on their 
collateral.   Pp. 629-635. 
 
(a) The language of other Code provisions that deal 
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with the rights of secured creditors, and the 
substantive dispositions that those provisions effect, 
establish that the “interest in property” protected by §  
362(d)(1) does not include a secured party's right to 
immediate foreclosure.   First, petitioner's contrary 
interpretation contradicts the carefully drawn 
substantive disposition effected by §  506(b), which 
codifies the pre-Code rule denying undersecured 
creditors postpetition interest on their claims.   Had 
Congress nevertheless meant to give undersecured 
creditors interest on the value of their collateral, it 
would have said so plainly in §  506(b).   Moreover, 
the meaning of §  362(d)(1)'s “interest in property” 
phrase is clarified by the use of similar terminology 
in §  506(a), where it must be interpreted to mean 
only the creditor's security interest*366  in the 
property without regard to his right to immediate 
possession on default.   Second, §  552(b), which 
makes possession of a perfected security interest in 
postpetition rents or profits from collateral a 
condition of having them applied to satisfy the 
secured creditor's claim ahead of the claims of 
unsecured creditors, is inconsistent with petitioner's 
interpretation of §  362(d)(1), under which the 
undersecured creditor who lacks such a perfected 
security interest in effect could achieve the same 
result by demanding the “use value” of his collateral.   
Third, petitioner's interpretation of §  362(d)(1) 
makes a practical nullity of §  362(d)(2), which on 
petitioner's theory would be of use only to a secured 
creditor who was fully protected both as to **628 the 
value of, and interest on, its collateral, but 
nonetheless wanted to foreclose.   Petitioner's 
contention that undersecured creditors will face 
inordinate and extortionate delay if they are denied 
compensation under §  362(d)(1) is also belied by §  
362(d)(2), which requires relief from the stay unless 
the debtor establishes a reasonable possibility of a 
successful reorganization within a reasonable time, 
and under which numerous cases have provided relief 
within less than a year from the filing of the 
bankruptcy petition.   Pp. 629-633. 
 
(b) Denying petitioner compensation under §  
362(d)(1) is not inconsistent with §  361(3)'s use of 
the phrase “indubitable equivalent.”   Although the 
same phrase appears in §  1129(b), under which 
section, as a condition for confirmation of a 
reorganization plan, a secured claimant has a right to 
receive the present value of his collateral (including 
interest if the claim is to be paid over time), the 
source of the right in §  1129 is not the “indubitable 
equivalent” language but the provision guaranteeing 
payments of a value, “as of the effective date of the 


plan,” equal to the value of the collateral.   Similarly, 
petitioner's contention that, since general 
administrative expenses do not have priority over 
secured claims, see § §  506(c), 507(a), the Code 
embodies a principle prohibiting secured creditors 
from bearing any of the costs of reorganization, is 
without merit.   Congress could not have intended 
that its readoption of the pre-Code administrative 
expenses rule would work a change in the also 
readopted pre-Code rule denying undersecured 
creditors post-petition interest.   Finally, although 
failure to interpret §  362(d)(1) to require 
compensation for undersecured creditors appears 
inconsistent with §  726(a)(5), which allows 
postpetition interest on unsecured claims when the 
debtor proves solvent, this anomaly pertains to such a 
rare occurrence that it is likely the product of 
congressional inadvertence, and, in any case, its 
inequitable effects are entirely avoidable.   Pp. 632-
634. 
 
(c) General statements in the legislative history of § §  
361 and 362(d)(1) that “[s]ecured creditors should 
not be deprived of the benefit of their bargain” are 
inadequate to overcome the plain textual indication in  
*367 § §  506 and 362(d)(2) of Congress' intent, as 
discussed above.   It is most improbable that 
Congress would have made a major change entitling 
undersecured creditors to postpetition interest without 
specifically mentioning it in the legislative history.   
Petitioner's argument that pre-Code Chapter XI gave 
undersecured creditors the absolute right to foreclose, 
and that the silence of the Code's legislative history 
as to the withdrawal of that right indicates a 
congressional intent to provide interest on the 
collateral during the stay as a substitute, is flawed.   
The authorities are far from clear that there was a 
distinctive Chapter XI rule of absolute entitlement to 
foreclose, but, even assuming there was, §  362(d)(2) 
indicates that, in enacting Chapter 11 of the current 
Code, Congress adopted the approach of pre-Code 
Chapters X and XII, under which the undersecured 
creditor did not have such an absolute right.   Pp. 
634-635. 
 
808 F.2d 363, affirmed. 
 
 
H. Miles Cohn argued the cause and filed briefs for 
petitioner. 
Leonard H. Simon argued the cause for respondent.  
With him on the brief were Daphne Levey and 
Timothy J. Henderson.* 
* Briefs of amici curiae urging reversal were filed for 
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the United States by Solicitor General Fried, 
Assistant Attorney General Willard, and Deputy 
Solicitor General Cohen;  for the California League 
of Savings Institutions et al. by John A. Graham;  for 
the National Commercial Finance Association by A. 
Bruce Schimberg, Rex E. Lee, J. Ronald Trost, 
Shalom L. Kohn, and Frank R. Kennedy;  and for 
Thomas H. Jackson, pro se. 
Briefs of amici curiae urging affirmance were filed 
for Global Marine Inc. by Harvey R. Miller, D.J. 
Baker, and Martin J. Bienenstock;  and for the 
National Association of Credit Management et al. by 
Richard Levin and Kenneth N. Klee. 
Raymond T. Nimmer, pro se, and Edward L. Ripley, 
pro se, filed a brief for themselves as amici curiae. 
Justice SCALIA delivered the opinion of the Court. 
Petitioner United Savings Association of Texas seeks 
review of an en banc decision of the United States 
Court of Appeals for the Fifth Circuit, holding that 
petitioner was not entitled to receive from respondent 
debtor, which is undergoing*368  reorganization in 
bankruptcy, monthly payments for the use value of 
the loan collateral which the bankruptcy stay 
prevented it from possessing.  In re Timbers of 
Inwood Forest Associates, Ltd., 808 F.2d 363 (1987).   
We **629 granted certiorari, 481 U.S. 1068, 107 
S.Ct. 2459, 95 L.Ed.2d 868 (1987), to resolve a 
conflict in the Courts of Appeals regarding 
application of § §  361 and 362(d)(1) of the 
Bankruptcy Code, 11 U.S.C. § §  361 and 362(d)(1) 
(1982 ed. and Supp. IV).   Compare Grundy Nat. 
Bank v. Tandem Mining Corp., 754 F.2d 1436, 1440-
1441 (CA4 1985);  In re American Mariner 
Industries, Inc., 734 F.2d 426, 432-435 (CA9 1984);  
see also In re Briggs Transp. Co., 780 F.2d 1339, 
1348-1351 (CA8 1985). 
 
 


I  
 
On June 29, 1982, respondent Timbers of Inwood 
Forest Associates, Ltd., executed a note in the 
principal amount of $4,100,000.   Petitioner is the 
holder of the note as well as of a security interest 
created the same day in an apartment project owned 
by respondent in Houston, Texas.   The security 
interest included an assignment of rents from the 
project.   On March 4, 1985, respondent filed a 
voluntary petition under Chapter 11 of the 
Bankruptcy Code, 11 U.S.C. §  101 et seq. (1982 ed. 
and Supp. IV), in the United States Bankruptcy Court 
for the Southern District of Texas. 
 
On March 18, 1985, petitioner moved for relief from 


the automatic stay of enforcement of liens triggered 
by the petition, see 11 U.S.C. §  362(a), on the 
ground that there was lack of “adequate protection” 
of its interest within the meaning of 11 U.S.C. §  
362(d)(1).   At a hearing before the Bankruptcy 
Court, it was established that respondent owed 
petitioner $4,366,388.77, and evidence was presented 
that the value of the collateral was somewhere 
between $2,650,000 and $4,250,000.   The collateral 
was appreciating in value, but only very slightly.   It 
was therefore undisputed that petitioner was an 
undersecured creditor.   Respondent had agreed to 
pay petitioner the postpetition rents from the  *369 
apartment project (covered by the after-acquired 
property clause in the security agreement), minus 
operating expenses.   Petitioner contended, however, 
that it was entitled to additional compensation.   The 
Bankruptcy Court agreed and on April 19, 1985, it 
conditioned continuance of the stay on monthly 
payments by respondent, at the market rate of 12% 
per annum, on the estimated amount realizable on 
foreclosure, $4,250,000-commencing six months 
after the filing of the bankruptcy petition, to reflect 
the normal foreclosure delays.   In re Bear Creek 
Ministorage, Inc., 49 B.R. 454 (1985) (editorial 
revision of earlier decision).   The court held that the 
postpetition rents could be applied to these payments.   
See id., at 460.   Respondent appealed to the District 
Court and petitioner cross-appealed on the amount of 
the adequate protection payments.   The District 
Court affirmed but the Fifth Circuit en banc reversed. 
 
We granted certiorari to determine whether 
undersecured creditors are entitled to compensation 
under 11 U.S.C. §  362(d)(1) for the delay caused by 
the automatic stay in foreclosing on their collateral. 
 
 


II  
 
When a bankruptcy petition is filed, §  362(a) of the 
Bankruptcy Code provides an automatic stay of, 
among other things, actions taken to realize the value 
of collateral given by the debtor.   The provision of 
the Code central to the decision of this case is §  
362(d), which reads as follows: 
“On request of a party in interest and after notice and 
a hearing, the court shall grant relief from the stay 
provided under subsection (a) of this section, such as 
by terminating, annulling, modifying, or conditioning 
such stay- 
“(1) for cause, including the lack of adequate 
protection of an interest in property of such party in 
interest;  or 
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“(2) with respect to a stay of an act against property 
under subsection (a) of this section, if- 
 *370 “(A) the debtor does not have an equity in such 
property;  and 
“(B) such property is not necessary to an effective 
reorganization.” 
 
**630 The phrase “adequate protection” in paragraph 
(1) of the foregoing provision is given further content 
by §  361 of the Code, which reads in relevant part as 
follows:“When adequate protection is required under 
section 362 ... of this title of an interest of an entity in 
property, such adequate protection may be provided 
by- 
“(1) requiring the trustee to make a cash payment or 
periodic cash payments to such entity, to the extent 
that the stay under section 362 of this title ... results 
in a decrease in the value of such entity's interest in 
such property; 
“(2) providing to such entity an additional or 
replacement lien to the extent that such stay ... results 
in a decrease in the value of such entity's interest in 
such property;  or 
“(3) granting such other relief ... as will result in the 
realization by such entity of the indubitable 
equivalent of such entity's interest in such property.” 
 
 
It is common ground that the “interest in property” 
referred to by §  362(d)(1) includes the right of a 
secured creditor to have the security applied in 
payment of the debt upon completion of the 
reorganization;  and that that interest is not 
adequately protected if the security is depreciating 
during the term of the stay.   Thus, it is agreed that if 
the apartment project in this case had been declining 
in value petitioner would have been entitled, under §  
362(d)(1), to cash payments or additional security in 
the amount of the decline, as §  361 describes.   The 
crux of the present dispute is that petitioner asserts, 
and respondent denies, that the phrase “interest in 
property” also includes the secured party's right 
(suspended by the stay) to take immediate possession 
of the defaulted  *371 security, and apply it in 
payment of the debt.   If that right is embraced by the 
term, it is obviously not adequately protected unless 
the secured party is reimbursed for the use of the 
proceeds he is deprived of during the term of the stay. 
 
The term “interest in property” certainly summons up 
such concepts as “fee ownership,” “life estate,” “co-
ownership,” and “security interest” more readily than 
it does the notion of “right to immediate foreclosure.”   
Nonetheless, viewed in the isolated context of §  


362(d)(1), the phrase could reasonably be given the 
meaning petitioner asserts.   Statutory construction, 
however, is a holistic endeavor.   A provision that 
may seem ambiguous in isolation is often clarified by 
the remainder of the statutory scheme-because the 
same terminology is used elsewhere in a context that 
makes its meaning clear, see, e.g., Sorenson v. 
Secretary of Treasury, 475 U.S. 851, 860, 106 S.Ct. 
1600, 1606, 89 L.Ed.2d 855 (1986), or because only 
one of the permissible meanings produces a 
substantive effect that is compatible with the rest of 
the law, see, e.g., Pilot Life Ins. Co. v. Dedeaux, 481 
U.S. 41, 54, 107 S.Ct. 1549, 1556, 95 L.Ed.2d 39 
(1987);  Weinberger v. Hynson, Westcott & Dunning, 
Inc., 412 U.S. 609, 631-632, 93 S.Ct. 2469, 2484, 37 
L.Ed.2d 207 (1973);  Jarecki v. G.D. Searle & Co., 
367 U.S. 303, 307-308, 81 S.Ct. 1579, 1582-83, 6 
L.Ed.2d 859 (1961).   That is the case here.  Section 
362(d)(1) is only one of a series of provisions in the 
Bankruptcy Code dealing with the rights of secured 
creditors.   The language in those other provisions, 
and the substantive dispositions that they effect, 
persuade us that the “interest in property” protected 
by §  362(d)(1) does not include a secured party's 
right to immediate foreclosure. 
 
Section 506 of the Code defines the amount of the 
secured creditor's allowed secured claim and the 
conditions of his receiving postpetition interest.   In 
relevant part it reads as follows: 
“(a) An allowed claim of a creditor secured by a lien 
on property in which the estate has an interest ... is a 
secured claim to the extent of the value of such 
creditor's interest in the estate's interest in such 
property, ... and  *372 is an unsecured claim to the 
extent that the value **631 of such creditor's interest 
... is less than the amount of such allowed claim.... 
“(b) To the extent that an allowed secured claim is 
secured by property the value of which ... is greater 
than the amount of such claim, there shall be allowed 
to the holder of such claim, interest on such claim, 
and any reasonable fees, costs, or charges provided 
for under the agreement under which such claim 
arose.” 
 
In subsection (a) of this provision the creditor's 
“interest in property” obviously means his security 
interest without taking account of his right to 
immediate possession of the collateral on default.   If 
the latter were included, the “value of such creditor's 
interest” would increase, and the proportions of the 
claim that are secured and unsecured would alter, as 
the stay continues-since the value of the entitlement 
to use the collateral from the date of bankruptcy 
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would rise with the passage of time.   No one 
suggests this was intended.   The phrase “value of 
such creditor's interest” in §  506(a) means “the value 
of the collateral.”   H.R.Rep. No. 95-595, pp. 181, 
356 (1977);  see also S.Rep. No. 95-989, p. 68 
(1978), U.S. Code Cong. & Admin. News 1978, pp. 
5787, 5854, 6141, 6312.   We think the phrase “value 
of such entity's interest” in §  361(1) and (2), when 
applied to secured creditors, means the same. 
 
Even more important for our purposes than §  506's 
use of terminology is its substantive effect of denying 
undersecured creditors postpetition interest on their 
claims-just as it denies over secured creditors 
postpetition interest to the extent that such interest, 
when added to the principal amount of the claim, will 
exceed the value of the collateral.  Section 506(b) 
provides that “[t]o the extent that an allowed secured 
claim is secured by property the value of which ... is 
greater than the amount of such claim, there shall be 
allowed to the holder of such claim, interest on such 
claim.”  (Emphasis added.)   Since this provision 
permits postpetition interest to be paid only out of the 
“security cushion,” the undersecured creditor,  *373 
who has no such cushion, falls within the general rule 
disallowing postpetition interest.   See 11 U.S.C. §  
502(b)(2).   If the Code had meant to give the 
undersecured creditor, who is thus denied interest on 
his claim, interest on the value of his collateral, 
surely this is where that disposition would have been 
set forth, and not obscured within the “adequate 
protection” provision of §  362(d)(1).   Instead of the 
intricate phraseology set forth above, §  506(b) would 
simply have said that the secured creditor is entitled 
to interest “on his allowed claim, or on the value of 
the property securing his allowed claim, whichever is 
lesser.”   Petitioner's interpretation of §  362(d)(1) 
must be regarded as contradicting the carefully drawn 
disposition of §  506(b). 
 
Petitioner seeks to avoid this conclusion by 
characterizing §  506(b) as merely an alternative 
method for compensating oversecured creditors, 
which does not imply that no compensation is 
available to undersecured creditors.   This theory of 
duplicate protection for oversecured creditors is 
implausible even in the abstract, but even more so in 
light of the historical principles of bankruptcy law.  
Section 506(b)'s denial of postpetition interest to 
undersecured creditors merely codified pre-Code 
bankruptcy law, in which that denial was part of the 
conscious allocation of reorganization benefits and 
losses between undersecured and unsecured creditors.  
“To allow a secured creditor interest where his 


security was worth less than the value of his debt was 
thought to be inequitable to unsecured creditors.”  
Vanston Bondholders Protective Committee v. Green, 
329 U.S. 156, 164, 67 S.Ct. 237, 240, 91 L.Ed. 162 
(1946).   It was considered unfair to allow an 
undersecured creditor to recover interest from the 
estate's unencumbered assets before unsecured 
creditors had recovered any principal.   See id., at 
164, 166, 67 S.Ct. at 240, 241;  Ticonic Nat. Bank v. 
Sprague, 303 U.S. 406, 412, 58 S.Ct. 612, 615, 82 
L.Ed. 926 (1938).   We think it unlikely that §  506(b) 
codified the pre-Code rule with the **632 intent, not 
of achieving the principal purpose and function of 
that rule, but of providing over-secured creditors an 
alternative method of compensation.    *374 
Moreover, it is incomprehensible why Congress 
would want to favor undersecured creditors with 
interest if they move for it under §  362(d)(1) at the 
inception of the reorganization process-thereby 
probably pushing the estate into liquidation-but not if 
they forbear and seek it only at the completion of the 
reorganization. 
 
Second, petitioner's interpretation of §  362(d)(1) is 
structurally inconsistent with 11 U.S.C. §  552.  
Section 552(a) states the general rule that a 
prepetition security interest does not reach property 
acquired by the estate or debtor postpetition.  Section 
552(b) sets forth an exception, allowing postpetition 
“proceeds, product, offspring, rents, or profits” of the 
collateral to be covered only if the security agreement 
expressly provides for an interest in such property, 
and the interest has been perfected under “applicable 
nonbankruptcy law.”   See, e.g., In re Casbeer, 793 
F.2d 1436, 1442-1444 (CA5 1986);  In re Johnson, 
62 B.R. 24, 28-30 (CA9 Bkrtcy.App. Panel 1986);  
cf. Butner v. United States, 440 U.S. 48, 54-56, 99 
S.Ct. 914, 917-18, 59 L.Ed.2d 136 (1979) (same rule 
under former Bankruptcy Act).   Section 552(b) 
therefore makes possession of a perfected security 
interest in postpetition rents or profits from collateral 
a condition of having them applied to satisfying the 
claim of the secured creditor ahead of the claims of 
unsecured creditors.   Under petitioner's 
interpretation, however, the undersecured creditor 
who lacks such a perfected security interest in effect 
achieves the same result by demanding the “use 
value” of his collateral under §  362.   It is true that §  
506(b) gives the over secured creditor, despite lack of 
compliance with the conditions of §  552, a similar 
priority over unsecured creditors;  but that does not 
compromise the principle of §  552, since the interest 
payments come only out of the “cushion” in which 
the oversecured creditor does have a perfected 
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security interest. 
 
Third, petitioner's interpretation of §  362(d)(1) 
makes nonsense of §  362(d)(2).   On petitioner's 
theory, the undersecured creditor's inability to take 
immediate possession of  *375 his collateral is 
always “cause” for conditioning the stay (upon the 
payment of market rate interest) under §  362(d)(1), 
since there is, within the meaning of that paragraph, 
“lack of adequate protection of an interest in 
property.”   But §  362(d)(2) expressly provides a 
different standard for relief from a stay “of an act 
against property,” which of course includes taking 
possession of collateral.   It provides that the court 
shall grant relief “if ... (A) the debtor does not have 
an equity in such property [i.e., the creditor is 
undersecured];  and (B) such property is not 
necessary to an effective reorganization.”  (Emphasis 
added.)   By applying the “adequate protection of an 
interest in property” provision of §  362(d)(1) to the 
alleged “interest” in the earning power of collateral, 
petitioner creates the strange consequence that §  362 
entitles the secured creditor to relief from the stay (1) 
if he is undersecured (and thus not eligible for 
interest under §  506(b)), or (2) if he is undersecured 
and his collateral “is not necessary to an effective 
reorganization.”   This renders §  362(d)(2) a 
practical nullity and a theoretical absurdity.   If §  
362(d)(1) is interpreted in this fashion, an 
undersecured creditor would seek relief under §  
362(d)(2) only if his collateral was not depreciating 
(or he was being compensated for depreciation) and it 
was receiving market rate interest on his collateral, 
but nonetheless wanted to foreclose.   Petitioner 
offers no reason why Congress would want to 
provide relief for such an obstreperous and 
thoroughly unharmed creditor. 
 
Section 362(d)(2) also belies petitioner's contention 
that undersecured creditors will face inordinate and 
extortionate delay if they are denied compensation 
for interest lost during the stay as part of “adequate 
protection” under §  362(d)(1).   Once the movant 
under §  362(d)(2) establishes that **633 he is an 
undersecured creditor, it is the burden of the debtor 
to establish that the collateral at issue is “necessary to 
an effective reorganization.”   See §  362(g).   What 
this requires is not merely a showing that if there is 
conceivably to be an effective reorganization, this 
property will be needed for it;  but  *376 that the 
property is essential for an effective reorganization 
that is in prospect.   This means, as many lower 
courts, including the en banc court in this case, have 
properly said, that there must be “a reasonable 


possibility of a successful reorganization within a 
reasonable time.”  808 F.2d, at 370-371, and nn. 12-
13, and cases cited therein.   The cases are numerous 
in which §  362(d)(2) relief has been provided within 
less than a year from the filing of the bankruptcy 
petition.   FN1  And while the bankruptcy courts 
demand less detailed showings during the four 
months in which the debtor is given the exclusive 
right to put together a plan, see 11 U.S.C. § §  
1121(b), (c)(2), even within that period lack of any 
realistic prospect of effective reorganization will 
require §  362(d)(2) relief. FN2


 
 


FN1. See, e.g., In re Findley, 76 B.R. 547, 
555 (Bkrtcy.Ct.N.D.Miss.1987) (6 1/2  
months);  In re Efcor, Inc., 74 B.R. 837, 
843-845 (Bkrtcy.Ct.M.D.Pa.1987) (4 1/2  
months);  In re Belton Inns, Inc., 71 B.R. 
811, 818 (Bkrtcy.Ct.SD Iowa 1987) (1 
year);  In re Louden, 69 B.R. 723, 725-726 
(Bkrtcy.Ct.ED Mo.1987) (10 months);  In re 
Playa Development Corp., 68 B.R. 549, 556 
(Bkrtcy.Ct.WD Tex.1986) (7 1/2  months);  
In re Cablehouse, Ltd., 68 B.R. 309, 313 
(Bkrtcy.Ct.SD Ohio 1986) (11 1/2  months);  
In re Pacific Tuna Corp., 48 B.R. 74, 78 
(Bkrtcy.Ct.WD Tex.1985) (9 months);  In re 
Development, Inc., 36 B.R. 998, 1005-1006 
(Bkrtcy.Ct.Haw.1984) (6 months);  In re 
Boca Development Associates, Ltd., 21 B.R. 
624, 630 (Bkrtcy.Ct.SDNY 1982) (7 1/2  
months);  In re Sundale Associates, 11 B.R. 
978, 980-981 (Bkrtcy.Ct.SD Fla.1981) (5 
months);  In re Clark Technical Associates, 
Ltd., 9 B.R. 738, 740-741 
(Bkrtcy.Ct.Conn.1981) (9 months). 


 
FN2. See, e.g., In re Anderson Oaks (Phase 
I) Limited Partnership, 77 B.R. 108, 109, 
110-113 (Bkrtcy.Ct.WD Tex.1987) 
(“immediately after the bankruptcy filings”);  
In re New American Food Concepts, Inc., 70 
B.R. 254, 262 (Bkrtcy.Ct.ND Ohio 1987) (3 
months);  In re 6200 Ridge, Inc., 69 B.R. 
837, 843-844 (Bkrtcy.Ct.ED Pa.1987) (3 
months);  In re Park Timbers, Inc., 58 B.R. 
647, 651 (Bkrtcy.Ct.Del.1985) (2 months);  
In re Bellina's Restaurants II, Inc., 52 B.R. 
509, 512 (Bkrtcy.Ct.SD Fla.1985) (1 
month);  In re Anchorage Boat Sales, Inc., 4 
B.R. 635, 641 (Bkrtcy.Ct. EDNY 1980) (4 
months);  In re Terra Mar Associates, 3 
B.R. 462, 466 (Bkrtcy.Ct.Conn.1980) (2 
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months). 
 


 *377 III  
 


A  
 
 
Petitioner contends that denying it compensation 
under §  362(d)(1) is inconsistent with sections of the 
Code other than those just discussed.   Petitioner 
principally relies on the phrase “indubitable 
equivalent” in §  361(3), which also appears in 11 
U.S.C. §  1129(b)(2)(A)(iii).   Petitioner contends 
that in the latter context, which sets forth the 
standards for confirming a reorganization plan, the 
phrase has developed a well-settled meaning 
connoting the right of a secured creditor to receive 
present value of his security-thus requiring interest if 
the claim is to be paid over time.   It is true that under 
§  1129(b) a secured claimant has a right to receive 
under a plan the present value of his collateral.   This 
entitlement arises, however, not from the phrase 
“indubitable equivalent” in §  1129(b)(2)(A)(iii), but 
from the provision of §  1129(b)(2)(A)(i)(II) that 
guarantees the secured creditor “deferred cash 
payments ... of a value, as of the effective date of the 
plan, of at least the value of such [secured claimant's] 
interest in the estate's interest in such property.”  
(Emphasis added.)   Under this formulation, even 
though the undersecured creditor's “interest” is 
regarded (properly) as solely the value of the 
collateral, he must be rendered payments that assure 
him that value as of the effective date of the plan.   In 
§  361(3), by contrast, the relief pending the stay 
need only be such “as will result in the realization ... 
of the indubitable equivalent” of the collateral.  
(Emphasis added.)   It is obvious (since § §  361 and 
362(d)(1) do not entitle the secured creditor to 
immediate payment of the principal of his collateral) 
**634 that this “realization” is to “result” not at once, 
but only upon completion of the reorganization.   It is 
then that he must be assured “realization ... of the 
indubitable equivalent” of his collateral.   To put the 
point differently:  similarity of outcome between §  
361(3) and §  1129 would be demanded only if the 
former read “such other relief ... as  *378 will give 
such entity, as of the date of the relief, the indubitable 
equivalent of such entity's interest in such property.” 
 
Nor is there merit in petitioner's suggestion that 
“indubitable equivalent” in §  361(3) connotes 
reimbursement for the use value of collateral because 
the phrase is derived from In re Murel Holding 
Corp., 75 F.2d 941 (CA2 1935), where it bore that 


meaning.  Murel involved a proposed reorganization 
plan that gave the secured creditor interest on his 
collateral for 10 years, with full payment of the 
secured principal due at the end of that term;  the plan 
made no provision, however, for amortization of 
principal or maintenance of the collateral's value 
during the term.   In rejecting the plan, Murel used 
the words “indubitable equivalence” with specific 
reference not to interest (which was assured), but to 
the jeopardized principal of the loan: 
“Interest is indeed the common measure of the 
difference [between payment now and payment 10 
years hence], but a creditor who fears the safety of 
his principal will scarcely be content with that;  he 
wishes to get his money or at least the property.   We 
see no reason to suppose that the statute was intended 
to deprive him of that in the interest of junior holders, 
unless by a substitute of the most indubitable 
equivalence.”  Id., at 942. 
 
Of course Murel, like §  1129, proceeds from the 
premise that in the confirmation context the secured 
creditor is entitled to present value.   But no more 
from Murel than from §  1129 can it be inferred that a 
similar requirement exists as of the time of the 
bankruptcy stay.   The reorganized debtor is supposed 
to stand on his own two feet.   The debtor in process 
of reorganization, by contrast, is given many 
temporary protections against the normal operation of 
the law. 
 
Petitioner also contends that the Code embodies a 
principle that secured creditors do not bear the costs 
of reorganization.   It derives this from the rule that 
general administrative expenses do not have priority 
over secured claims.   See § §  506(c), 507(a).   But 
the general principle does not follow  *379 from the 
particular rule.   That secured creditors do not bear 
one kind of reorganization cost hardly means that 
they bear none of them.   The Code rule on 
administrative expenses merely continues pre-Code 
law.   But it was also pre-Code law that undersecured 
creditors were not entitled to postpetition interest as 
compensation for the delay of reorganization.   See 
supra, at 631;  see also infra, at 635.   Congress could 
hardly have understood that the readoption of the rule 
on administrative expenses would work a change in 
the rule on postpetition interest, which it also 
readopted. 
 
Finally, petitioner contends that failure to interpret §  
362(d)(1) to require compensation of undersecured 
creditors for delay will create an inconsistency in the 
Code in the (admittedly rare) case when the debtor 
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proves solvent.   When that occurs, 11 U.S.C. §  
726(a)(5) provides that postpetition interest is 
allowed on unsecured claims.   Petitioner contends it 
would be absurd to allow postpetition interest on 
unsecured claims but not on the secured portion of 
undersecured creditors' claims.   It would be 
disingenuous to deny that this is an apparent 
anomaly, but it will occur so rarely that it is more 
likely the product of inadvertence than are the blatant 
inconsistencies petitioner's interpretation would 
produce.   Its inequitable effects, moreover, are 
entirely avoidable, since an undersecured creditor is 
entitled to “surrender or waive his security and prove 
his entire claim as an unsecured one.”  **635United 
States Nat. Bank v. Chase Nat. Bank, 331 U.S. 28, 
34, 67 S.Ct. 1041, 1044, 91 L.Ed.  1320 (1947).  
Section 726(a)(5) therefore requires no more than 
that undersecured creditors receive postpetition 
interest from a solvent debtor on equal terms with 
unsecured creditors rather than ahead of them-which, 
where the debtor is solvent, involves no hardship. 
 
 


B  
 
Petitioner contends that its interpretation is supported 
by the legislative history of § §  361 and 362(d)(1), 
relying almost entirely on statements that “[s]ecured 
creditors should not  *380 be deprived of the benefit 
of their bargain.”   H.R.Rep. No. 95-595, at 339;  
S.Rep. No. 95-989, at 53, U.S. Code Cong. & Admin. 
News 1978, pp. 5839, 6295.   Such generalizations 
are inadequate to overcome the plain textual 
indication in § §  506 and 362(d)(2) of the Code that 
Congress did not wish the undersecured creditor to 
receive interest on his collateral during the term of 
the stay.   If it is at all relevant, the legislative history 
tends to subvert rather than support petitioner's thesis, 
since it contains not a hint that §  362(d)(1) entitles 
the undersecured creditor to postpetition interest.   
Such a major change in the existing rules would not 
likely have been made without specific provision in 
the text of the statute, cf. Kelly v. Robinson, 479 U.S. 
36, 47, 107 S.Ct. 353, 359-360, 93 L.Ed.2d 216 
(1986);  it is most improbable that it would have been 
made without even any mention in the legislative 
history. 
 
Petitioner makes another argument based upon what 
the legislative history does not contain.   It contends 
that the pre-Code law gave the undersecured creditor 
relief from the automatic stay by permitting him to 
foreclose;  and that Congress would not have 
withdrawn this entitlement to relief without any 


indication of intent to do so in the legislative history, 
unless it was providing an adequate substitute, to wit, 
interest on the collateral during the stay. 
 
The premise of this argument is flawed.   As 
petitioner itself concedes, Brief for Petitioner 20, the 
undersecured creditor had no absolute entitlement to 
foreclosure in a Chapter X or XII case;  he could not 
foreclose if there was a reasonable prospect for a 
successful rehabilitation within a reasonable time.   
See, e.g., In re Yale Express System, Inc., 384 F.2d 
990, 991-992 (CA2 1967) (Chapter X);  In re Nevada 
Towers Associates, 14 Collier Bankr. Cas. (MB) 146, 
151-156 (Bkrtcy.Ct.SDNY 1977) (Chapter XII);  In 
re Consolidated Motor Inns, 6 Collier Bankr. Cas. 
(MB) 18, 31-32 (Bkrtcy.Ct.ND Ga.1975) (same).   
Thus, even assuming petitioner is correct that the 
undersecured creditor had an absolute entitlement to 
relief under Chapter XI, Congress would have been 
faced with the choice between adopting the rule from  
*381 Chapters X and XII or the asserted alternative 
rule from Chapter XI, because Chapter 11 of the 
current Code “replaces chapters X, XI and XII of the 
Bankruptcy Act” with a “single chapter for all 
business reorganizations.”   S.Rep. No. 95-989, at 9;  
see also H.R.Rep. No. 95-595, at 223-224, U.S. Code 
Cong. & Admin. News 1978, pp. 5795, 6182, 6183.   
We think §  362(d)(2) indicates that Congress 
adopted the approach of Chapters X and XII.   In any 
event, as far as the silence of the legislative history 
on the point is concerned, that would be no more 
strange with respect to alteration of the asserted 
Chapter XI rule than it would be with respect to 
alteration of the Chapters X and XII rule. 
 
Petitioner's argument is further weakened by the fact 
that it is far from clear that there was a distinctive 
Chapter XI rule of absolute entitlement to 
foreclosure.   At least one leading commentator 
concluded that “a Chapter XI court's power to stay 
lien enforcement is as broad as that of a Chapter X or 
XII court and that the automatic stay rules properly 
make no distinctions between the Chapters.”   
Countryman, Real Estate Liens in Business 
Rehabilitation Cases, 50 Am.Bankr.L.J. 303, 315 
(1976).   Petitioner cites dicta in some Chapter XI 
cases suggesting that the undersecured creditor was 
automatically entitled to **636 relief from the stay, 
but the courts in those cases uniformly found in 
addition that reorganization was not sufficiently 
likely or was being unduly delayed.   See, e.g., In re 
Bric of America, Inc., 4 Collier Bankr. Cas. (MB) 34, 
39-40 (Bkrtcy.Ct.MD Fla.1975);  In re O.K. Motels, 
1 Collier Bankr. Cas. (MB) 416, 419-420 
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(Bkrtcy.Ct.MD Fla.1974).   Moreover, other Chapter 
XI cases held undersecured creditors not entitled to 
foreclosure under reasoning very similar to that used 
in Chapters X and XII cases.   See In re Coolspring 
Estates, Inc., 12 Collier Bankr. Cas. (MB) 55, 60-61 
(Bkrtcy.Ct.ND Ind.1977);  In re The Royal Scot, Ltd., 
2 Bankr.Ct. Dec. (CRR) 374, 376-377 
(Bkrtcy.Ct.WD Mich.1976);  In re Mesker Steel, Inc., 
1 Bankr.Ct.   Dec. (CRR) 235, 236-237 
(Bkrtcy.Ct.SD Ind.1974).   The at best divided 
authority under Chapter XI removes*382  all cause 
for wonder that the alleged departure from it should 
not have been commented upon in the legislative 
history. 
 
The Fifth Circuit correctly held that the undersecured 
petitioner is not entitled to interest on its collateral 
during the stay to assure adequate protection under 
11 U.S.C. §  362(d)(1).   Petitioner has never sought 
relief from the stay under §  362(d)(2) or on any 
ground other than lack of adequate protection.   
Accordingly, the judgment of the Fifth Circuit is 
 
Affirmed. 
 
U.S.Tex.,1988. 
United Sav. Ass'n of Texas v. Timbers of Inwood 
Forest Associates, Ltd. 
484 U.S. 365, 108 S.Ct. 626, 56 USLW 4107, 16 
Bankr.Ct.Dec. 1369, 98 L.Ed.2d 740, 17 Collier 
Bankr.Cas.2d 1368, Bankr. L. Rep.  P 72,113 
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**5787 P.L. 95-598, BANKRUPTCY REFORM ACT OF 1978 
SEE PAGE 92 STAT. 2549 


HOUSE REPORT (JUDICIARY COMMITTEE) NO. 95-595, SEPT. 8, 1977 
(TO ACCOMPANY H.R. 8200) 


SENATE REPORT (JUDICIARY COMMITTEE) NO. 95-989, JULY 14, 1978 
(TO ACCOMPANY H.R.S. 2266) 


DATES OF CONSIDERATION AND PASSAGE 
HOUSE FEBRUARY 1, SEPTEMBER 28, OCTOBER 6, 1978 


SENATE SEPTEMBER 7, 22, OCTOBER 5, 1978 
THE HOUSE BILL WAS PASSED IN LIEU OF THE SENATE BILL AFTER AMENDING ITS 


LANGUAGE TO COMTAIN MUCH OF THE TEXT OF THE SENATE BILL. THE SENATE REPORT  
(THIS PAGE) AND THE HOUSE REPORT (P. 5963) ARE SET OUT. 


  
 
(CONSULT NOTE FOLLOWING TEXT FOR INFORMATION ABOUT OMITTED MATERIAL.  EACH      
COMMITTEE REPORT IS A SEPARATE DOCUMENT ON WESTLAW.)                            
 
  


SENATE REPORT NO. 95-989 
JULY 14, 1978 


  *1 THE COMMITTEE ON THE JUDICIARY, TO WHICH WAS REFERRED THE BILL, S. 2266, TO 
ESTABLISH A UNIFORM LAW ON THE SUBJECT OF BANKRUPTCIES , HAVING CONSIDERED THE SAME, 
REPORTS FAVORABLY THEREON AND RECOMMENDS THAT THE BILL IN THE NATURE OF A SUBSTITUTE 
DO PASS.  THE COMMITTEE AMENDMENT STRIKES OUT ALL AFTER THE ENACTING CLAUSE AND 
INSERTS A NEW TEXT, WHICH APPEARS IN ITALIC TYPE IN THE REPORTED BILL. 
 


PURPOSE OF THE BILL 
  
  THE PURPOSE OF THE BILL IS TO MODERNIZE THE BANKRUPTCY LAW BY CODIFYING A NEW 
TITLE 11 THAT WILL EMBODY THE SUBSTANTIVE LAW OF BANKRUPTCY AND TO MAKE EXTENSIVE 
AMENDMENTS TO TITLE 28,JUDICIARY AND JUDICIAL PROCEDURE, THAT WILL ENCOMPASS THE 
STRUCTURE OF THE REVISED BANKRUPTCY COURTS. 
 


PURPOSE OF THE AMENDMENT 
  
  THE AMENDMENT IN THE NATURE OF A SUBSTITUTE REFLECTS, TESTIMONY RECEIVED BY THE 
COMMITTEE AND THE CHANGES THAT RESULTED. THE PURPOSE OF THE REVISED BILL REMAINS TO 
MODERNIZE THE BANKRUPTCY LAW. 
 


INTRODUCTION 
  
  IN 1970, CONGRESS CREATED THE COMMISSION ON THE BANKRUPTCY LAWS OF THE UNITED 
STATES TO STUDY AND RECOMMEND CHANGES IN BANKRUPTCY LAWS.  THE COMMISSION BECAME 
OPERATIONAL IN JUNE 1971, AND FILED ITS FINAL REPORT WITH CONGRESS ON JULY 30, 1973.  
ITS REPORT WAS IN TWO PARTS.  PART I CONTAINED THE COMMISSION'S FINDINGS AND 
RECOMMENDATIONS. *2 **5788 PART II CONTAINED A DRAFT OF A BILL TO IMPLEMENT THOSE 
RECOMMENDATIONS.  SENATOR QUENTIN BURDICK, CHAIRMAN OF THE SUBCOMMITTEE ON 
IMPROVEMENTS IN JUDICIAL MACHINERY, AND A MEMBER OF THE COMMISSION, AND SENATOR 
MARLOW COOK, A MEMBER OF THE COMMISSION, INTRODUCED THAT BILL IN THE 93RD CONGRESS 
AS S. 4026. NO ACTION WAS TAKEN ON THE BILL DURING THE 93D CONGRESS.  
  IN THE 94TH CONGRESS THE COMMISSION BILL WAS AGAIN INTRODUCED BY SENATOR BURDICK 
AS S. 236.  SENATOR BURDICK ALSO INTRODUCED AN ALTERNATIVE TO THE COMMISSION BILL 
THAT HAD BEEN DRAFTED BY REPRESENTATIVES OF THE NATIONAL CONFERENCE OF BANKRUPTCY 
JUDGES. THE JUDGE'S BILL, S. 235, WHICH DIFFERED IN SEVERAL MAJOR ASPECTS FROM THE 
COMMISSION BILL.  
  HEARINGS ON BOTH BILLS COMMENCED IN LATE FEBRUARY OF 1975 AND CONTINUED THROUGH 
NOVEMBER OF 1975.  ALL INTERESTED PARTIES WERE INVITED TO GIVE TESTIMONY ON THE 
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BILLS.  THE SUBCOMMITTEE ON IMPROVEMENTS IN JUDICIAL MACHINERY HEARD FROM SEVERAL 
HUNDRED INTERESTED PARTIES AND HAD NEARLY 80 WITNESSES PERSONALLY TESTIFY OVER 24 
DAYS OF HEARINGS.  THE HEARINGS COVERED ALL ASPECTS OF BANKRUPTCY LAW.  TESTIMONY 
WAS HEARD ON THE STRUCTURE OF THE NEW BANKRUPTCY COURTS, THE RELATIONSHIPS OF LAWS 
OF BANKRUPTCIES, TAX ASPECTS, CONSUMER BANKRUPTCIES, BUSINESS REORGANIZATIONS, 
RAILROAD REORGANIZATIONS, AND THE EFFECT AND INTERACTION OF THE SECURITIES LAWS IN 
BANKRUPTCY CASES.  
  THROUGHOUT THE REMAINDER OF 1975 AND ALL OF 1976 THE SUBCOMMITTEE CONTINUED TO 
GATHER INFORMATION AND TO BEGIN WORK ON A DRAFT BILL; HOWEVER, NO BILL WAS REPORTED 
TO THE FULL JUDICIARY COMMITTEE DURING THE 94TH CONGRESS. INTRODUCED IN THE HOUSE AT 
THIS TIME WERE PARALLEL BILLS TO S. 235 AND S. 236 ENTITLED H.R. 31 AND 32, AND 
DURING THE 94TH CONGRESS THE HOUSE ALSO HELD EXTENSIVE HEARINGS ON THE BANKRUPTCY 
REFORM BILLS.  THE HOUSE CULMINATED ITS ACTIONS WITH THE INTRODUCTION EARLY IN THE 
95TH CONGRESS OF H.R. 6 WHICH WAS AMENDED AND REINTRODUCED AS H.R. 8200.  THAT BILL 
WAS PASSED BY THE HOUSE OF FEBRUARY 1, 1978.  
  S. 2266, A BILL, THE ANALOGOUS BILL TO H.R. 8200, WAS INTRODUCED BY SENATORS 
DECONCINI AND WALLOP ON NOVEMBER 1, 1977. THE SUBCOMMITTEE ON IMPROVEMENTS IN 
JUDICIAL MACHINERY CONDUCTED FURTHER HEARINGS IN LATE NOVEMBER AND EARLY DECEMBER, 
RECEIVING TESTIMONY FROM NEARLY 60 WITNESSES AND AGAIN RECEIVING SEVERAL HUNDRED 
WRITTEN STATEMENTS AND COMMENTS WITH REGARD TO THE BILL. SUBCOMMITTEE AMENDMENTS AS 
A RESULT OF THE HEARINGS, STATEMENTS, AND COMMENTS WERE MADE TO THE BILL OVER THE 
NEXT FIVE MONTHS AND THESE EFFORTS CULMINATED IN THE REPORTING, BY THE SUBCOMMITTEE, 
ON MAY 17, 1978, OF A BILL IN THE NATURE OF A SUBSTITUTE OFFERED.  THE REPORT OF THE 
VOTE OF THE SUBCOMMITTEE WAS THREE IN FAVOR, NONE OPPOSED, AND ONE NOT VOTING.  
  THE MAJOR PURPOSE OF THIS BILL IS THE MODERNIZATION OF THE BANKRUPTCY LAWS.  THE 
SUBSTANTIVE LAW OF BANKRUPTCY AND THE CURRENT BANKRUPTCY SYSTEM WERE DESIGNED IN 
1898, AND UNDERWENT THE LAST SIGNIFICANT OVERHAUL IN 1938, NEARLY 40 YEARS AGO.  
SINCE THAT TIME THERE HAVE BEEN VAST CHANGES IN THE LAW OF DEBTOR-CREDITOR 
RELATIONS, INCLUDING THE WIDESPREAD ADOPTION OF THE UNIFORM COMMERCIAL CODE IN THE 
EARLY 1960'S AND THE VAST SPREAD OF CONSUMER CREDIT. THERE HAS BEEN A STEADY GROWTH 
IN THE NUMBER OF BANKRUPTCIES BOTH CONSUMER AND THE MORE COMPLICATED BUSINESS 
REORGANIZATION CASES, OVER THE LAST 20 YEARS, AND THIS *3 **5789 STEADY GROWTH HAS 
LED TO GREAT STRESSES AND STAINS IN THE BANKRUPTCY SYSTEM.  THE BANKRUPTCY REFEREE 
HAS GRADUALLY TAKEN OVER THE PRIME RESPONSIBILITY FOR THE OPERATION OF THE SYSTEM 
FROM THE FEDERAL DISTRICT JUDGES.  
  THE HEARINGS BEFORE THE SUBCOMMITTEE ON IMPROVEMENTS IN JUDICIAL MACHINERY 
CONFIRMED THAT REVISION WAS NECESSARY, AND THE BILL IS THE ATTEMPT TO UPGRADE AND 
MODERNIZE OUR BANKRUPTCY COURTS AND ALSO THE LAW WHICH THEY MUST APPLY IN THE 
BANKRUPTCY AREA.  
  THE BANKRUPTCY BILL IS DIVIDED INTO FOUR TITLES. TITLE I, CONSISTING ONLY OF 
SECTION 101, CODIFIES AND ENACTS TITLE 11 OF THE U.S.C. ENTITLED 'BANKRUPTCY. '  
TITLE 11 OF THE CODE WILL CONTAIN THE SUBSTANTIVE, AND MUCH OF THE PROCEDURAL, LAW 
OF BANKRUPTCY.  
  TITLE II OF THE BILL IS A SERIES OF AMENDMENTS OF TITLE 28 OF THE U.S.C.  ENTITLED 
'JUDICIAL CODE AND JUDICIARY,' AND IT IS TO THIS TITLE THAT A SERIES OF AMENDMENTS 
ARE MADE ESTABLISHING THE BANKRUPTCY COURTS, GIVING THEM THEIR JURISDICTION AND 
PROVIDING THEM WITH STAFF, THE APPELLATE ROUTE, AND SETTING OUT OTHER INTEGRAL 
PORTIONS OF THE BANKRUPTCY SYSTEM.  
  TITLE III OF THE BILL CONTAINS AMENDMENTS TO OTHER LAWS OF THE UNITED STATES.  
MANY OF THESE AMENDMENTS ARE TECHNICAL AND CONFORMING IN NATURE. SOME, HOWEVER, 
RATIONALIZE THE STATUS OF LIENS IN BANKRUPTCY CASES, TO ELIMINATE SPECIAL PRIORITIES 
FOR VARIOUS CREDITORS, AND TO PREVENT DISCRIMINATION AGAINST FORMER BANKRUPTS.  ALL 
PRIORITIES WILL, UNDER THE BILL, BE CONTAINED IN TITLE 11 OF THE U.S.C. ITSELF, 
INSTEAD OF BEING SCATTERED THROUGHOUT FEDERAL LAW.  THE TRANSITION PROVISIONS ARE 
FOUND IN TITLE IV. THESE INCLUDE A REPEAL OF THE BANKRUPTCY ACT, RULES FOR THE 
GOVERNANCE OF THE BANKRUPTCY SYSTEM DURING A PERIOD OF TRANSITION TO THE NEW COURT 
SYSTEM, AND PROVISIONS FOR A STUDY DURING TRANSITION TO DETERMINE THE NUMBER OF 
BANKRUPTCY JUDGES NEEDED UNDER THE NEW SYSTEM.  
  THE PROPOSED TITLE II OF THE U.S.C. IS DIVIDED INTO SEVEN CHAPTERS:  1, 3, 5, 7, 
9, 11, AND 13.  CHAPTER 1 (GENERAL PROVISIONS), CHAPTER 3 (CASE ADMINISTRATION), AND 
CHAPTER 5 (CREDITORS, THE DEBTOR AND THE ESTATE), APPLY GENERALLY TO ALL CASES UNDER 
CHAPTER 7 (LIQUIDATION), CHAPTER 11 (REORGANIZATION), AND CHAPTER 13 (ADJUSTMENT OF 
DEBTS OF AN INDIVIDUAL WITH REGULAR INCOME).  LIMITED PORTIONS OF CHAPTERS 1, 3, AND 
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5 APPLY TO CASES UNDER CHAPTER 9 (ADJUSTMENT OF DEBTS OF A MUNICIPALITY).  
  CASES ARE FILED IN ONLY ONE OF THE FOUR OPERATIVE CHAPTERS, 7, 9, 11, OR 13, 
THOUGH THE BILL DOES PROVIDE FOR THE CONVERSION OF A CASE FROM ONE CHAPTER TO 
ANOTHER.  IN ADDITION, THERE ARE SPECIAL SUBCHAPTERS IN CHAPTERS 7 AND 11 FOR 
CERTAIN KINDS OF DEBTORS. CHAPTER 7 CONTAINS TWO SUBCHAPTERS TO HANDLE THE UNIQUE 
PROBLEMS OF STOCK BROKERS AND COMMODITY BROKERS.  CHAPTER 11 CONTAINS ONE SUBCHAPTER 
FOR RAILROAD REORGANIZATIONS.  THE REMAINDER OF THOSE CHAPTERS, 7 AND 11, APPLY IN 
THE SPECIAL CASES AS WELL. SPECIAL SUBCHAPTERS PROVIDE SUPPLEMENTARY RULES AND 
PROCEDURES.  
  CHAPTER 11, REORGANIZATION, IS PRIMARILY DESIGNED FOR BUSINESSES, ALTHOUGH 
INDIVIDUALS ARE ELIGIBLE FOR RELIEF UNDER THE CHAPTER.  THE PROCEDURES OF CHAPTER 
11, HOWEVER, ARE SUFFICIENTLY COMPLEX THAT THEY WILL BE USED ONLY IN A BUSINESS CASE 
AND NOT IN THE CONSUMER CONTEXT.  CHAPTER 13, ADJUSTMENT OF DEBTS FOR INDIVIDUALS 
WITH REGULAR **5790 INCOME, *4 IS LIMITED EXCLUSIVELY TO INDIVIDUALS, BUT PERMITS 
SMALL SOLE PROPRIETORSHIPS TO USE THE CHAPTER.  THE BILL PLACES A DEBT CEILING ON 
INDIVIDUALS SEEKING TO USE CHAPTER 13.  
  SIMILARLY, THE PROVISIONS IN THE GENERALLY APPLICABLE CHAPTERS, 1, 3, AND 5 ARE 
NOT DIVIDED ALONG CONSUMER BUSINESS LINES.  SPECIFIC PROVISIONS DO HAVE MORE 
FREQUENT APPLICABILITY IN CONSUMER OR BUSINESS CASES, HOWEVER, AND SOME PROVISIONS 
ARE LIMITED ONLY TO USE BY INDIVIDUALS. 
 


TITLE I 
  


CHAPTER 1-- GENERAL PROVISIONS 
  
  CHAPTER 1 IS THE GENERAL PROVISION CHAPTER.  IT CONTAINS SECTIONS SUCH AS 
DEFINITIONS, RULES OF CONSTRUCTION, GUIDELINES AS TO THE APPLICABILITY AND 
INTERRELATIONSHIP OF THE VARIOUS CHAPTERS AND SUBCHAPTERS, AND IDENTIFICATION OF WHO 
MAY BE DEBTORS UNDER EACH CHAPTER.  IT ALSO SETS OUT THE GROUND RULES FOR 
APPLICABILITY OF THE LATER CHAPTERS AND IS REALLY MORE A PROCEDURAL CHAPTER THAN ONE 
SETTING OUT SUBSTANTIVE RIGHTS OF THE PARTIES. 
 


CHAPTER 3-- CASE ADMINISTRATION 
  
  VOLUNTARY CASES ARE COMMENCED BY THE FILING OF A PETITION IN THE OFFICE OF A 
BANKRUPTCY JUDGE.  CURRENT LAW IS CHARGED TO ALLOW FOR A JOINT PETITION IN THE 
INSTANCE OF A HUSBAND AND WIFE WHO BOTH WISH TO FILE.  INVOLUNTARY CASES MAY BE 
FILED ONLY UNDER CHAPTER 7 OR 11 OF THE TITLE.  
  AN INVOLUNTARY CASE MAY BE FILED BY THREE OR MORE CREDITORS HAVING CLAIMS 
AGGREGATING AT LEAST $5,000 UNLESS THERE ARE FEWER THAN TWELVE CREDITORS, IN WHICH 
CASE ONE CREDITOR HOLDING A CLAIM OF AT LEAST $5,000 MAY FILE.  THE REQUIREMENT FOR 
FILING AN INVOLUNTARY PETITION IS THAT THE DEBTOR IS GENERALLY UNABLE TO PAY, OR HAS 
FAILED TO PAY A MAJOR PORTION OF, HIS DEBTS AS THEY BECOME DUE OR, THAT, WITHIN 90 
DAYS BEFORE THE FILING OF A PETITION, A CUSTODIAN HAS BEEN APPOINTED FOR THE 
DEBTOR'S PROPERTY.  THE INABILITY OR FAILURE TO PAY DEBTS TEST IS A CHANGE FROM 
CURRENT LAW WHICH REQUIRES 'BALANCE SHEET' INSOLVENCY.  
  TRUSTEES IN CASES UNDER TITLE 11 WILL CONTINUE AS IN PRESENT LAW TO BE PRIVATE 
INDIVIDUALS QUALIFIED FOR THE PERFORMANCE OF SUCH DUTIES.  
  AS UNDER PRESENT LAW, WITHIN A REASONABLE TIME AFTER THE ORDER FOR RELIEF IN A 
BANKRUPTCY CASE, THERE SHALL BE A MEETING OF CREDITORS AT WHICH THE COURT WILL 
PRESIDE.  THE COURT'S PRESENCE IS NECESSARY TO IMPRESS UPON THE DEBTOR THE 
SERIOUSNESS OF THE PROCEEDINGS AND TO RULE UPON QUESTIONS THAT MAY ARISE AT SUCH 
MEETINGS.  
  THE FILING OF A BANKRUPTCY PETITION OR ANY OTHER PETITION COMMENCING A CASE UNDER 
THIS TITLE AUTOMATICALLY STAYS THE ENFORCEMENT OF ANY LIEN AGAINST THE DEBTOR'S 
PROPERTY OR TO RECOVER ANY CLAIM OWED BY THE DEBTOR.  THE AUTOMATIC STAY BY ITS 
NATURE, SERIOUSLY AFFECTS THE RIGHTS OF ALL OF THE DEBTOR'S CREDITORS.  AS A RESULT, 
CERTAIN LIMITATIONS ARE PLACED UPON THE CONTINUANCE OF THE STAY, ADEQUATE PROTECTION 
IN THE FORM OF EITHER CASH PAYMENTS OR A REPLACEMENT LIEN MUST BE PROVIDED THE 
CREDITOR WHOSE COLLATERAL IS DECREASING IN VALUE OR IS BEING CONSUMED DURING THE 
STAY.  MOREOVER, ANY CREDITOR MAY REQUEST THE COURT FOR RELIEF FROM *5 **5791 SUCH 
STAY, WHICH REQUEST SHALL BE GIVEN CALENDAR PRIORITY BY THE COURT. IN CASES WHERE 
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THE SINGLE ASSET OF THE DEBTOR IS REAL PROPERTY, THE COURT SHALL GRANT RELIEF FROM 
THE STAY IF THE DEBTOR HAS NO EQUITY IN THE COLLATERAL, THEREBY ALLOWING THE 
CREDITOR TO PROCEED WITH HIS FORECLOSURE.  IF EQUITY IS PRESENT IN PROPERTY THAT IS 
NOT NEEDED FOR A REORGANIZATION, THE COURT MUST ORDER THE PROPERTY SOLD, SO THAT THE 
CREDITOR CAN BE PAID.  
  A TROUBLING CONCEPT, AND THE SUBJECT OF MUCH LITIGATION IN RECENT CHAPTER CASES, 
HAS BEEN THE USE BY THE DEBTOR OF COLLATERAL DURING THE REORGANIZATION. UNDER THE 
BILL, THE DEBTOR MAY USE INVENTORY OR ACCOUNTS RECEIVABLE COLLATERAL DURING THE 
ORDINARY COURSE OF THE BUSINESS WITHOUT COURT APPROVAL.  HOWEVER, BEFORE THE DEBTOR 
MAY USE CASH COLLATERAL, DEFINED AS CASH, NEGOTIABLE INSTRUMENTS, DOCUMENTS OF 
TITLE, SECURITIES, DEPOSIT ACCOUNTS, OR A CASH EQUIVALENT, THERE MUST BE A HEARING 
AND FINDING BY THE COURT. SUCH A FINDING MAY BE CONDITIONED UPON THE PROVIDING OF 
ADEQUATE PROTECTION BY PERIODIC CASH PAYMENTS OR A REPLACEMENT LIEN.  
  AN IMPORTANT EXCEPTION TO THE TRUSTEE'S RIGHTS TO USE, SELL, OR LEASE PROPERTY OF 
THE ESTATE IS IN THE INSTANCE OF JOINT OWNERSHIP OF PUBLIC UTILITIES.  THE TRUSTEE 
IS UNABLE TO SELL THE INTEREST OF A CO-OWNER IN A BANKRUPTCY CASE, IF THE 
NONBANKRUPT CO-OWNER'S INTEREST IS RELATED TO THE SERVICE OF A PUBLIC UTILITY.  
  PROVISIONS ARE MADE UNDER THE BILL FOR A TRUSTEE TO OBTAIN CREDIT WHILE HE 
OPERATES THE BUSINESS OF THE DEBTOR.  THE TRUSTEE MAY BE AUTHORIZED TO INCUR DEBTS 
HAVING PRIORITY OVER EXISTING LIENS ON THE PROPERTY OF THE ESTATE.  SUCH A DEBT MAY 
BE INCURRED, HOWEVER, ONLY AFTER NOTICE AND HEARING BY THE COURT AND ONLY IF 
ADEQUATE PROTECTION IS PROVIDED TO THE OTHER HOLDERS OF SECURITY INTERESTS IN THAT 
PROPERTY OF THE DEBTOR.  
  THE RIGHTS OF THE TRUSTEE TO REJECT EXECUTORY CONTRACTS AND UNEXPIRED LEASES 
PROVIDED BY CURRENT LAW IN CONTINUED IN THE BILL. IN A LIQUIDATION CASE, IF THE 
TRUSTEE DOES NOT ASSUME OR REJECT SUCH A CONTRACT OR A LEASE WITHIN SIXTY DAYS AFTER 
THE ORDER OF RELIEF, SUCH CONTRACT IS DEEMED REJECTED.  UNDER CHAPTERS 9, 11, OR 13 
OF THIS TITLE, THE COURT, UPON REQUEST OF ANY PARTY TO SUCH CONTRACT OR LEASE, MAY 
ORDER THE TRUSTEE TO SET A TIME IN WHICH TO ASSUME OR REJECT SUCH CONTRACT OR LEASE.  
THE RIGHT OF A TRUSTEE TO ASSUME OR REJECT EXECUTORY CONTRACTS DOES NOT INCLUDE THE 
RIGHT TO ASSUME A LOAN COMMITMENT. 
 


CHAPTER 5-- CREDITORS, DEBTOR, AND THE ESTATE 
  
  CHAPTER 5 REFLECTS THE POLICY OF THE REVISION OF THE BANKRUPTCY ACT TO INCLUDE ALL 
OF THE PROPERTY OF THE DEBTOR IN THE BANKRUPTCY CASE AND TO ALLOW THE TRUSTEE MORE 
EASILY TO RECOVER PROPERTY THAT MAY HAVE BEEN TRANSFERRED BY THE DEBTOR.  AS A 
RESULT OF THESE CHANGES THE AMOUNTS THAT WILL BE RETURNED TO ALL CREDITORS CAN BE 
GREATER.  
  A NEW SECTION REQUIRES SECURED CREDITORS TO FILE CLAIMS, ALLOWING AN EARLY 
EVALUATION TO DETERMINE THE SECURED AND UNSECURED PORTION OF THE CLAIM.  
  THE PRIORITY SECTION IS GREATLY BROADENED FOR EMPLOYEES AND CONSUMERS AND REDUCED 
FOR GOVERNMENT CLAIMS.  UNDER CURRENT LAW, EMPLOYEES CURRENTLY ARE ALLOWED A $600 
PRIORITY FOR UNPAID WAGES, WHICH DOES NOT INCLUDE ANY CLAIMS FOR CONTRIBUTIONS TO 
EMPLOYEE BENEFIT PLANS SUCH AS PENSION, HEALTH, AND LIFE INSURANCE PLANS. THE BILL'S 
PRIORITY *6 **5792 SECTION WILL RAISE THE $600 LIMIT TO $1800 AND CREATE AN 
ADDITIONAL SEPARATE PRIORITY OF UP TO $1800 FOR FRINGE BENEFITS.  ANY ONE EMPLOYEE'S 
COMBINED PRIORITY FOR WAGES AND FRINGE BENEFITS, HOWEVER, CANNOT EXCEED $1800.  A 
NEW PRIORITY FOR CONSUMER CREDITORS WHO HAD DEPOSITED MONEY IN CONNECTION WITH THE 
PURCHASE, LEASE, OR RENTAL OF PROPERTY IF ALSO CREATED.  THE GOVERNMENT'S GENERAL 
PRIORITY FOR NONTAX CLAIMS, CURRENTLY THE FIFTH PRIORITY IN SECTION 64 OF THE 
BANKRUPTCY ACT, IS ABOLISHED.  
  CURRENT LAW IS RETAINED IN THE AREA OF EXEMPT PROPERTY, WHICH IS PROPERTY THAT THE 
DEBTOR MAY RETAIN AFTER BANKRUPTCY FOR A FRESH START.  FOR THIS PURPOSE, CURRENT LAW 
ADOPTS THE EXEMPTION LAW OF THE STATE IN WHICH THE DEBTOR IS A RESIDENT.  H.R. 8200, 
THE HOUSE VERSION OF THIS BILL, CONTAINS A PROVISION FOR EXEMPTIONS THAT WOULD ALLOW 
THE DEBTOR TO CHOOSE BETWEEN STATE LAW OR FEDERAL EXEMPTIONS AS SET BY THE BILL, 
WHICHEVER IS HIGHER.  H.R. 8200 WOULD ESTABLISH 11 CATEGORIES OF PROPERTY FOR THE 
FEDERAL EXEMPTION, AMONG WHICH IS A HOMESTEAD EXEMPTION OF $10,000.  SUCH A 
PROVISION IN JOINT CASES WOULD RESULT IN A HUSBAND CHOOSING STATE EXEMPTIONS WHILE A 
WIFE MIGHT CHOOSE FEDERAL EXEMPTIONS.  TOGETHER, THEY COULD THUS RETAIN AFTER 
BANKRUPTCY, VERY SUBSTANTIAL AMOUNTS OF PROPERTY WHILE THEIR DEBTS WOULD HAVE BEEN 
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DISCHARGED. THE COMMITTEE FEELS THAT THE POLICY OF THE BANKRUPTCY LAW IS TO PROVIDE 
A FRESH START, BUT NOT INSTANT AFFLUENCE, AS WOULD BE POSSIBLE UNDER THE PROVISIONS 
OF H.R. 8200.  MOREOVER, CURRENT LAW HAS ALLOWED THE SEVERAL STATE LEGISLATURES 
FLEXIBILITY TO MEET THE NEEDS AND FRESH START REQUIREMENTS OF THE DEBTORS OF THEIR 
PARTICULAR STATES.  
  AS WITH CURRENT LAW, CERTAIN DEBTS, PARTICULARLY THOSE OBTAINED BY FALSE 
PRETENSES, FALSE REPRESENTATIONS, OR ACTUAL FRAUD, ARE EXCEPTED FROM DISCHARGE.  
HOWEVER, THE COMMITTEE RECEIVED CONSIDERABLE TESTIMONY THAT CREDITORS HAVE USED 
THESE EXCEPTIONS TO THREATEN DEBTORS INTO SETTLEMENTS WHICH THE DEBTORS AGREE TO IN 
ORDER TO SAVE ATTORNEYS' FEES THAT WOULD BE INCURRED IN LITIGATING THE ISSUE OF 
DISCHARGEABILITY.  THE COMMITTEE OPPOSES THIS PRACTICE AND HAS INCLUDED A PROVISION 
THAT IN SUCH A CASE WHERE THE COURT FINDS THAT THE OBJECTION TO THE DISCHARGE OF THE 
DEBT BY THE CREDITOR WAS FRIVOLOUS, OR NOT BROUGHT IN GOOD FAITH, THE COURT MAY 
AWARD ATTORNEYS' FEES AND COSTS TO THE DEBTOR.  
  TRUSTEES HAVE HAD GREAT DIFFICULTY IN RECOVERING PREFERENCES THAT HAVE BEEN MADE 
TO CREDITORS PRIOR TO THE BANKRUPTCY PROCEEDING BECAUSE OF THE CURRENT REQUIREMENT 
THAT THE CREDITOR HAVE REASONABLE CAUSE TO BELIEVE THAT THE DEBTOR WAS INSOLVENT AT 
THE TIME THE PREFERENCE WAS RECEIVED.  EXTENSIVE LITIGATION IS OFTEN REQUIRED TO 
PROVE THE BASIS FOR SUCH BELIEF.  THE PREFERENCE SECTION IS CHANGED FROM CURRENT LAW 
TO SOLVE THIS PROBLEM BY THE ADDITION OF A PRESUMPTION THAT DURING THE 90 DAYS 
PRECEDING BANKRUPTCY THE DEBTOR WILL BE PRESUMED TO HAVE BEEN INSOLVENT.  THE 
PREFERENCE PERIOD IS REDUCED FROM 4 MONTHS TO 90 DAYS. 
 


CHAPTER 7-- LIQUIDATION 
  
  THE LIQUIDATION PROCEDURES OF THE BILL TRACK MUCH OF CURRENT LAW.  A CHANGE FROM 
CURRENT LAW REQUIRES THE APPOINTMENT OF AN INTERIM TRUSTEE PROMPTLY AFTER THE ORDER 
FOR RELIEF.  PRESENTLY, TRUSTEES ARE NOT ELECTED UNTIL THE FIRST MEETING OF 
CREDITORS. PROVISION IS MADE FOR THE ELECTION BY THE CREDITORS, OR APPOINTMENT BY 
THE COURT, OF A TRUSTEE TO SUCCEED THE INTERIM TRUSTEE AT THE FIRST MEETING OF 
**5793 CREDITORS.  A CREDITORS' COMMITTEE MAY BE ELECTED BY THE CREDITORS AT THE 
FIRST MEETING OF *7 CREDITORS, WHICH COMMITTEE MAY HAVE NOT FEWER THAN THREE MEMBERS 
AND NOT MORE THAN ELEVEN MEMBERS.  
  THE TRUSTEE IS AUTHORIZED TO OPERATE THE BUSINESS OF THE DEBTOR FOR A LIMITED 
PERIOD IF THE OPERATION IS IN THE BEST INTEREST OF THE ESTATE AND CONSISTENT WITH 
THE ORDER AND LIQUIDATION OF THE ESTATE.  
  A NEW SECTION IS ADDED TO AID THE CONSUMER DEBTOR IN MAKING A FRESH START AFTER 
BANKRUPTCY.  THE PROVISION ALLOWS THE DEBTOR TO REDEEM TANGIBLE PERSONAL PROPERTY 
FROM A CREDITOR'S NONPURCHASE MONEY SECURITY INTEREST BY PAYING THE CREDITOR THE 
FAIR MARKET VALUE OF THE PROPERTY FOR THE CLAIM OR THE AMOUNT OF THE CLAIM WHICHEVER 
IS LESS.  THIS PROVISION WILL AID DEBTORS IN RETAINING PROPERTY SUCH AS HOUSEHOLD 
GOODS THAT WOULD OTHERWISE BE TURNED OVER TO CREDITORS.  
  AT THE HEART OF THE FRESH START PROVISIONS OF THE BANKRUPTCY LAW IS SECTION 727 
COVERING DISCHARGE.  THE DISCHARGE PROVISIONS REQUIRE THE COURT TO GRANT THE DEBTOR 
A DISCHARGE OF ALL HIS DEBTS EXCEPT FOR VERY SPECIFIC AND SERIOUS INFRACTIONS ON HIS 
PART.  A CHANGE FROM CURRENT LAW WILL PREVENT CORPORATIONS FROM BEING DISCHARGED IN 
LIQUIDATION CASES.  CORPORATIONS ARE NOT IN THE SAME SITUATION AS INDIVIDUAL 
DEBTORS, AND THE DISCHARGE OF A CORPORATION PROMOTES TRAFFICKING IN CORPORATE 
SHELLS, A FORM OF BANKRUPTCY FRAUD.  
  SPECIAL PROVISIONS ARE MADE FOR THE LIQUIDATION OF STOCKBROKERAGE FIRMS.  THE 
SECURITIES INVESTOR PROTECTION CORPORATION (SIPC) IS CHARGED BY LAW WITH THE 
PROTECTION OF CUSTOMERS IN SUCH CASES.  IF SIPC WISHES TO TAKE CHARGE OF THE 
LIQUIDATION, THE BANKRUPTCY CASE IS SUSPENDED, AND IF SIPC COMPLETES THE 
LIQUIDATION, THE BANKRUPTCY CASE IS DISMISSED.  
  SPECIAL PROVISION IS ALSO MADE FOR THE BANKRUPTCY OF COMMODITY FUTURES BROKERS.  
SINCE THE FIRST COMPREHENSIVE BANKRUPTCY LEGISLATION WAS ENACTED IN 1800, BANKRUPTCY 
LAWS HAVE NEVER SPECIFICALLY ADDRESSED THE UNIQUE PROBLEMS RAISED BY COMMODITY 
BROKER BANKRUPTCIES.  WITH NO COHESIVE POLICY FOR GUIDANCE, COURTS DEALING WITH 
COMMODITY BROKER BANKRUPTCIES HAVE APPLIED EXISTING LAWS WHICH ARE NOT NECESSARILY 
CONSISTENT WITH THE STRUCTURE OF, AND MAY BE POTENTIALLY DISRUPTIVE OF, COMMODITY 
FUTURES, OPTIONS, AND LEVERAGE MARKETS. THE RAPID GROWTH OF THE COMMODITY FUTURES 
MARKETS IN RECENT YEARS HAS MADE THE DEVELOPMENT OF STATUTORY GUIDELINES FOR 
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COMMODITY BROKER INSOLVENCIES ALL THE MORE IMPERATIVE.  ACCORDING TO THE COMMODITY 
FUTURES TRADING COMMISSION (THE 'COMMISSION' OR 'CFTC'), '(THE COMMISSION NOW 
REGULATES AN INDUSTRY WHERE THE VALUE OF COMMODITIES FOR WHICH CONTRACTS WERE TRADED 
IN 1977 EXCEEDS ONE TRILLION DOLLARS.  CURRENTLY, THERE ARE 62 ACTIVE FUTURES 
CONTRACTS TRADING 37 COMMODITIES ON 10 EXCHANGES.  THE VOLUME OF EXCHANGE TRADING IN 
1977 WAS NEARLY 43 MILLION CONTRACTS, REFLECTING AN OVERALL GROWTH RATE OF 55 
PERCENT SINCE THE COMMISSION'S INCEPTION (IN 1974) AND 16 PERCENT GROWTH RATE IN 
1977 ALONE. '  LIKEWISE, LEVERAGE CONTRACT MARKETS HAVE GROWN RAPIDLY DURING THE 
PAST FEW YEARS.  FURTHER, ACCORDING TO THE CFTC, FROM 1973 THROUGH 1977, AT LEAST 11 
LEVERAGE CONTRACT FIRMS HAVE FAILED, RESULTING IN AT LEAST $17.5 MILLION IN CUSTOMER 
LOSSES.  ALTHOUGH COMMODITY OPTIONS TRADING HAS BEEN SUSPENDED BY THE CFTC, THERE 
HAS BEEN SOME INDICATION THAT EXCHANGE-TRADED OPTIONS MAY BE PERMITTED IN THE 
FUTURE.  
  THERE ARE SEVERAL FUNDAMENTAL PRINCIPLES ESTABLISHED BY THE COMMODITY BROKER 
SUBCHAPTER THAT DESERVE ATTENTION.  FIRST, CUSTOMER **5794 *8 CLAIMS ARE GRANTED THE 
HIGHEST PRIORITY AGAINST THE BANKRUPT'S ESTATE.  THIS POLICY MAINTAINS CONSISTENCY 
WITH THE COMMODITY EXCHANGE ACT, WHICH ESTABLISHES CUSTOMER PROTECTION AS A PRIMARY 
OBJECTIVE [FN1]  AND SHOULD PROMOTE CUSTOMER CONFIDENCE IN COMMODITY MARKETS 
GENERALLY.  
  A SECOND BASIC OBJECTIVE OF THIS SUBCHAPTER IS THE PROTECTION OF COMMODITY MARKET 
STABILITY.  PROTECTION OF MARKET STABILITY DURING A COMMODITY BROKER INSOLVENCY IS 
MORE DIFFICULT IN THE COMMODITIES MARKETS THAN IN OTHER MARKETS. COMMODITY FUTURES, 
OPTIONS, AND LEVERAGE CONTRACTS ALL HAVE LIMITED DURATION. IN ADDITION, GAINS AND 
LOSSES ON OPEN POSITIONS IN THE FUTURES MARKET ARE PAID OUT ON A DAILY BASIS THROUGH 
VARIATION MARGIN PAYMENTS. THUS, THE TRUSTEE OF AN INSOLVENT COMMODITY BROKER DOES 
NOT HAVE THE LUXURY OF AN EXTENDED PERIOD WITHIN WHICH TO ANALYZE THE DEBTOR'S 
BUSINESS AND DETERMINE THE BEST COURSE OF ACTION.  DELAY BY THE TRUSTEE CAN RESULT 
IN DEFAULT IN MAKING THE DAILY VARIATION MARGIN PAYMENTS, OR DEFAULT ON DELIVERY, 
EITHER OF WHICH COULD HAVE A RIPPLE EFFECT THAT DISRUPTS THE ENTIRE MARKET.  
FURTHER, ABRUPT ACTIONS BY THE TRUSTEE COULD SERIOUSLY DISRUPT ORDERLY TRADING, 
RESULTING IN SUBSTANTIAL LOSSES TO THE BANKRUPT, ITS CUSTOMERS, AND OTHER MARKET 
PARTICIPANTS.  
  FOR THESE REASONS THE COMMODITY BROKER SUBCHAPTER STRONGLY ENCOURAGES THE 
IMMEDIATE TRANSFER OF CUSTOMER ACCOUNTS FROM THE BANKRUPT TO A SOLVENT COMMODITY 
BROKER.  SUCH TRANSFERS SHOULD HAVE NO IMMEDIATE ADVERSE IMPACT ON THE MARKET, YET 
THEY MINIMIZE THE POSSIBILITY OF DEFAULT ON MARGIN PAYMENTS AND ON DELIVERY.  
  ANOTHER POLICY ESTABLISHED BY THIS SUBCHAPTER IS THAT MARGIN PAYMENTS MADE TO 
CLEARING ORGANIZATIONS ARE NOT VOIDABLE BY THE TRUSTEE IN BANKRUPTCY.  IN ADDITION, 
MARGIN PAYMENTS MADE BY COMMODITY BROKERS (BUT NOT BY CLEARING ORGANIZATIONS) TO 
SOME ENTITY OTHER THAN A CLEARING ORGANIZATION ARE NOT VOIDABLE UNLESS THE TRUSTEE 
CAN ESTABLISH CERTAIN CONDITIONS HAVE BEEN MET.  
  THE COMMODITY BROKER SUBCHAPTER PROVIDES ONLY A FRAMEWORK WITHIN WHICH COMMODITY 
BROKER LIQUIDATIONS ARE TO BE ADMINISTERED.  DUE TO THE GERMINAL STATE OF REGULATION 
OF THE COMMODITIES INDUSTRY, THE SUBCHAPTER DOES NOT PROVIDE DETAILED RULES TO COVER 
EVERY CONTINGENCY.  INSTEAD, GENERAL RULEMAKING AUTHORITY HAS BEEN DELEGATED TO THE 
CFTC WITH RESPECT TO THE CONTENTS AND DETERMINATION OF NET EQUITY; DEFINITION OF 
'CUSTOMER PROPERTY,' 'MEMBER PROPERTY,' 'COMMODITY OPTIONS DEALER,' 'COMMODITY 
CONTRACT,' AND 'CLEARING ORGANIZATION'; THE QUESTION OF WHICH PROPERTY OR CONTRACTS 
WILL BE SPECIFICALLY IDENTIFIABLE TO A PARTICULAR CUSTOMER IN A SPECIFIC CAPACITY; 
THE METHOD BY WHICH THE BUSINESS OF THE DEBTOR IS TO BE CONDUCTED OR LIQUIDATED; AND 
THE PARTIES TO WHICH CUSTOMER PROPERTY AND CONTRACTS MAY BE TRANSFERRED.  THIS 
RULEMAKING AUTHORITY IS TO BE EXERCISED WITHIN THE BOUNDS OF THE POLICIES AND 
FRAMEWORK ESTABLISHED BY THIS SUBCHAPTER. 
 


CHAPTER 9-- ADJUSTMENT OF DEBTS OF A MUNICIPALITY 
  
  CHAPTER 9, PROVIDING FOR THE ADJUSTMENT OF DEBTS OF A MUNICIPALITY, WAS CONSIDERED 
AT GREAT LENGTH BY THE CONGRESS DURING 1975-76, PRIMARILY BECAUSE OF THE NEW YORK 
CITY FISCAL CRISIS.  BOTH HOUSES OF *9 **5795 CONGRESS HELD EXTENSIVE HEARINGS ON 
THE CHAPTER RESULTING IN PUBLIC LAW 94-260, WHICH WAS SIGNED INTO LAW ON APRIL 8, 
1976.  
  SINCE THAT TIME, THERE HAVE BEEN NO DEVELOPMENTS IN MUNICIPAL ARRANGEMENT 
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PROCEEDINGS TO REQUIRE ANY NEW REVISION OF THE LAW. THUS, THE BILL TRACKS THE 
PROVISIONS OF PUBLIC LAW 94-260 WITH STYLISTIC CHANGES TO CONFORM TO THE TITLE.  
  THE CREDITOR PROTECTION PROVISION, REQUIRING A MUNICIPALITY TO ATTEMPT A GOOD 
FAITH NEGOTIATION WITH ITS CREDITORS BEFORE A PETITION IS FILED, IS RETAINED. THE 
ONLY DEVIATION FROM CURRENT LAW IS IN THE AREA OF SETOFFS WHERE THE PROVISIONS OF 
CHAPTER 9 CONFORM TO THE SETOFF PROVISIONS GENERALLY APPLICABLE TO THE TITLE. 
 


CHAPTER 11-- REORGANIZATION 
  
  CHAPTER 11 DEALS WITH THE REORGANIZATION OF A FINANCIALLY DISTRESSED BUSINESS 
ENTERPRISE, PROVIDING FOR ITS REHABILITATION BY ADJUSTMENT OF ITS DEBT OBLIGATIONS 
AND EQUITY INTERESTS.  IT SHOULD BE DISTINGUISHED FROM THE BANKRUPTCY LIQUIDATION 
UNDER CHAPTER 7 OR THE ADJUSTMENT OF THE DEBTS OF AN INDIVIDUAL WITH REGULAR INCOME 
UNDER CHAPTER 13.  
  CHAPTER 11 REPLACES CHAPTERS X, XI AND XII OF THE BANKRUPTCY ACT, CHAPTER 11 ALSO 
INCLUDES SPECIAL PROVISIONS FOR RAILROADS IN VIEW OF THE IMPACT OF REGULATORY LAWS 
ON RAILROAD DEBTORS AND REPLACES SECTION 77 OF THE BANKRUPTCY ACT.  A SINGLE CHAPTER 
FOR ALL BUSINESS REORGANIZATIONS WILL SIMPLIFY THE LAW BY ELIMINATING UNNECESSARY 
DIFFERENCES IN DETAIL THAT ARE INEVITABLE UNDER SEPARATELY ADMINISTERED STATUTES.  
  BUSINESS REORGANIZATIONS HAVE BEEN GOVERNED PRINCIPALLY BY CHAPTERS X AND XI, BOTH 
OF WHICH HAVE BEEN ADOPTED BY THE CONGRESS AS PART OF THE BANKRUPTCY REFORM IN 1938.  
THESE CHAPTERS WERE NOT INTENDED TO BE ALTERNATE PATHS OF REORGANIZATION; THEY WERE 
TO BE MUTUALLY EXCLUSIVE.  CHAPTER X WAS MEANT FOR THE REORGANIZATION OF PUBLIC 
COMPANIES AND CHAPTER XI FOR THE REHABILITATION OF SMALL AND PRIVATELY OWNED 
BUSINESSES.  
  THAT SCHEMATIC DESIGN WAS WELL CONCEIVED, BUT FLAWED SOMEWHAT BY THE FAILURE TO 
INCLUDE A DEFINITION OF A 'PUBLIC COMPANY.'  AS A RESULT, CONSIDERABLE LITIGATION 
DEVELOPED, MOSTLY ON THE INITIATIVE OF THE SECURITIES AND EXCHANGE COMMISSION, OVER 
WHETHER A CASE BELONGED IN CHAPTER X OR CHAPTER XI.  THIS ISSUE CAME TO THE SUPREME 
COURT IN THREE CASES, THE LAST ONE IN SEC V. AMERICAN TRAILER RENTALS, INC., 379 
U.S. 594 (1965), [FN2]  BUT THE COURT DID NOT ENUNCIATE A HARD-AND-FAST RULE FOR ALL 
CASES.  ALTHOUGH IT ANNOUNCED SOME GUIDELINES, MANAGEMENT AND CREDITORS OF LARGE 
PUBLIC COMPANIES HAVE CONTINUED TO RESORT TO CHAPTER XI.  
  THE SINGLE CHAPTER FOR BUSINESS REORGANIZATION, WHICH THE BILL PROVIDES, WILL 
ELIMINATE UNPROFITABLE LITIGATION OVER THE PRELIMINARY ISSUE AS TO WHICH OF THE TWO 
CHAPTERS APPLY.  IN ADDITION, THE BILL PROVIDES IN SECTION 1101(3) A DEFINITION OF 
'PUBLIC COMPANY,' AND TO THAT DEFINITION ARE RELATED A FEW PROVISIONS EXPRESSLY 
DESIGNED FOR THE PUBLIC COMPANY, SUCH AS THE MANDATORY APPOINTMENT OF A TRUSTEE, THE 
ADVISORY ROLE OF THE SECURITIES AND EXCHANGE COMMISSION, THE FAIR AND EQUITABLE 
STANDARD FOR PLANS OF REORGANIZATION, AND SPECIAL REQUIREMENTS FOR SOLICITATION OF 
ACCEPTANCE BY SECURITY HOLDERS.  THESE PROVISIONS CONSTITUTE THE BASIC SAFEGUARDS 
FOR PUBLIC INVESTORS THAT FOR 40 YEARS HAVE BEEN PART OF CHAPTER X, AND ARE 
INCORPORATED IN THE BILL TO *10 **5796 SERVE THE SAME ESSENTIAL PURPOSE.  THE 
DIFFERENTIATING STANDARD IS NOT WHETHER THE DEBTOR IS LARGE OR SMALL.  IT IS RATHER 
WHETHER THE DEBTOR IS A PUBLIC COMPANY, AS DEFINED.  
  REORGANIZATION, IN ITS FUNDAMENTAL ASPECTS, INVOLVES THE THANKLESS TASK OF 
DETERMINING WHO SHOULD SHARE THE LOSSES INCURRED BY AN UNSUCCESSFUL BUSINESS AND HOW 
THE VALUES OF THE ESTATE SHOULD BE APPORTIONED AMONG CREDITORS AND STOCKHOLDERS.  IN 
A LARGE PUBLIC COMPANY, WHOSE INTERESTS ARE DIVERSE AND COMPLEX, THE MOST VULNERABLE 
TODAY ARE PUBLIC INVESTORS WHO OWN SUBORDINATED DEBT OR EQUITY SECURITIES.  THE 
BILL, LIKE CHAPTER X, IS DESIGNED TO COUNTERACT THE NATURAL TENDENCY OF A DEBTOR IN 
DISTRESS TO PACIFY LARGE CREDITORS, WITH WHOM THE DEBTOR WOULD EXPECT TO DO 
BUSINESS, AT THE EXPENSE OF SMALL AND SCATTERED PUBLIC INVESTORS.  
  STATISTICAL INFORMATION PROVIDED BY THE SEC (HEARINGS BEFORE SUBCOMMITTEE ON 
IMPROVEMENTS IN JUDICIAL MACHINERY OF THE COMMITTEE ON THE JUDICIARY, U.S. SENATE, 
ON S. 2266 AND H.R. 8200, 95TH CONG., 1ST SESSION, HEREINAFTER (SENATE HEARINGS, PP. 
623, 632)), INDICATES THAT THE OVERWHELMING MAJORITY OF REORGANIZATION CASES WOULD 
NOT INVOLVE PUBLIC COMPANIES AS DEFINED IN SECTION 1101(3) OF THE BILL. 
REORGANIZATION OF SUCH COMPANIES WOULD BE GOVERNED BY PROCEDURES AND STANDARDS THAT 
ARE DRAWN AND ADAPTED FROM WHAT IS NOW CHAPTER XI. BUT THE FEW EXCEPTIONS-- THE 
PUBLIC COMPANIES-- ARE OF VAST IMPORTANCE.  AS THE SEC NOTED (SENATE HEARINGS, 
SUPRA) PUBLIC COMPANIES, AS DEFINED IN SECTION 1101(3), REPRESENTED ONLY BETWEEN 
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ONE-HALF AND ONE PERCENT OF THE BUSINESS REORGANIZATION CASES IN CHAPTERS X AND XI 
IN THE YEARS 1975-77.  BUT THESE CASES, THOUGH FEW IN NUMBER, REPRESENTED OVER 90 
PERCENT OF THE TOTAL ASSETS AND LIABILITIES OF ALL CASES WITH A SUBSTANTIAL PUBLIC 
INVESTOR INTEREST.  IT IS ONLY FOR SUCH PUBLIC COMPANIES THAT THE BILL REENACTS THE 
FEW BASIC SAFEGUARDS OF CHAPTER X. IN ALL OTHER RESPECTS, THE ADMINISTRATION OF 
DEBTOR ESTATES FOR PUBLIC COMPANIES WILL BE GOVERNED BY THE PROVISIONS IN CHAPTERS 
3, 5 AND 11 THAT ARE INTENDED FOR ALL CASES, PUBLIC AND NON-PUBLIC COMPANIES ALIKE.  
  THE COMMITTEE BELIEVES THAT IT SHOULD BE EMPHASIZED THAT INVESTOR PROTECTION IS 
MOST CRITICAL WHEN THE COMPANY IN WHICH THE PUBLIC INVESTED IS IN FINANCIAL 
DIFFICULTIES AND IS FORCED TO SEEK RELIEF UNDER THE BANKRUPTCY LAWS. A FAIR AND 
EQUITABLE REORGANIZATION, AS PROVIDED IN THE BILL, IS LITERALLY THE LAST CLEAR 
CHANCE TO CONSERVE FOR THEM VALUES THAT CORPORATE FINANCIAL STRESS OR INSOLVENCY 
HAVE PLACED IN JEOPARDY.  AS PUBLIC INVESTORS ARE LIKELY TO BE JUNIOR OR 
SUBORDINATED CREDITORS OR STOCKHOLDERS, IT IS ESSENTIAL FOR THEM TO HAVE LEGISLATIVE 
ASSURANCE THAT THEIR INTERESTS WILL BE PROTECTED.  SUCH ASSURANCE SHOULD NOT BE LEFT 
TO A PLAN NEGOTIATED BY A DEBTOR IN DISTRESS AND SENIOR OR INSTITUTIONAL CREDITORS 
WHO WILL HAVE THEIR OWN BEST INTEREST TO LOOK AFTER. COMMENTING ON THE NEED AND 
IMPORTANCE OF A DISINTERESTED TRUSTEE IN PUBLIC CASES, HAROLD J. TYLER, JR., A 
DISTINQUISHED FORMER FEDERAL JUDGE EXPERIENCED IN BANKRUPTCY REORGANIZATION, SAID 
(SENATE HEARINGS, SUPRA, P. 900) THAT ONLY THE TRUSTEE 'CAN BE EXPECTED TO LOOK OUT 
FOR THE DEBT AND EQUITY HOLDS.  CREDITORS AND THEIR LAWYERS USUALLY DO NOT DO SO, 
AND DEBTORS IN POSSESSION ARE INCLINED TO THINK FIRST OF SATISFYING THEIR BIG 
CREDITORS.'  
  *11 **5797 THE PRE-CHAPTER-X SYSTEM OF REORGANIZATION FAILED TO SERVE THE NEEDS OF 
PUBLIC INVESTORS AND FOR THAT REASON SUCH FAILURE WAS DECISIVELY REJECTED BY THE 
75TH CONGRESS.  SUCH A SYSTEM ALL TOO OFTEN RESULTED IN REORGANIZATIONS THAT WERE 
UNFAIR TO PUBLIC INVESTORS, WHO LACKED ESSENTIAL BARGAINING POWER, AND THAT 
FREQUENTLY PERPETUATED AN UNSOUND FINANCIAL STRUCTURE AND, PERHAPS, AN UNWORTHY 
MANAGEMENT.  A SINGLE CHAPTER, WITHOUT THE SPECIAL STANDARDS FOR THE PUBLIC COMPANY, 
WOULD NOT SERVE THE PUBLIC INTEREST. AS THE SEC SAID IN ITS REPORT ON THE BILL, 'OUR 
EXPERIENCE WITH BOTH CHAPTERS X AND XI LEAVES NO DOUBT THAT THE ABUSIVE PRACTICES 
PREVAILING PRIOR TO 1938 IN COMMITTEE-DOMINATED REORGANIZATION ARE AS ATTRACTIVE 
TODAY AS THEY WERE THEN.'  (SENATE HEARING, SUPRA, P. 622).  
  SUBCHAPTER IV OF CHAPTER II DEALS WITH THE REORGANIZATION OF RAILROADS.  UNDER 
PRESENT LAW, RAILROAD REORGANIZATIONS ARE CONDUCTED UNDER SECTION 77 OF THE 
BANKRUPTCY ACT, A STATUTE ENACTED UNDER THE PRESSURE OF WIDESPREAD RAILROAD 
RECEIVERSHIPS IN THE 1930'S AND ESSENTIALLY UNCHANGED SINCE 1935. UNDER THE BILL, 
THE OFTEN COMPLEX AND TIME CONSUMING DICHOTOMY BETWEEN RAILROAD AND OTHER BUSINESS 
REORGANIZATIONS IS ELIMINATED BY INCORPORATING RAILROAD REORGANIZATIONS INTO THE 
PATTERN OF BUSINESS REORGANIZATIONS GENERALLY, AND INCLUDING IN SUBCHAPTER IV ONLY 
THOSE ADDITIONAL PROVISIONS WHICH ARE NECESSARY TO REFLECT THE SPECIAL 
CHARACTERISTICS OF RAILROAD REORGANIZATIONS.  
  THE INCORPORATION OF RAILROAD REORGANIZATIONS INTO THE GENERAL REORGANIZATION 
PROVISIONS OF THE BILL ELIMINATES THE CUMBERSOME AND DUPLICATIVE PROCEDURE OF 
SECTION 77 UNDER WHICH PLANS OF REORGANIZATION SHUTTLED BACK AND FORTH BETWEEN THE 
INTERSTATE COMMERCE COMMISSION (THE 'COMMISSION') AND THE COURTS AND PROCEEDINGS 
WERE INEVITABLY MORE TIME CONSUMING AND EXPENSIVE. UNDER THE BILL, THE BANKRUPTCY 
COURT, RATHER THAN THE COMMISSION, ASSUMES THE PRIMARY RESPONSIBILITY FOR THE 
REORGANIZATION PROCEEDINGS. HOWEVER, SINCE A PLAN OF REORGANIZATION FOR A RAILROAD 
MAY PROPOSE CHANGES IN TRANSPORTATION PATTERNS OR OPERATION BY, AMONG OTHER THINGS, 
GRANTING OPERATING RIGHTS OVER, OR TRANSFERRING, THE DEBTOR'S RAIL LINES, THE BILL 
RETAINS THE COMMISSION'S JURISDICTION WITH RESPECT TO SUCH PROPOSALS.  THE 
SUBCHAPTER REQUIRES THAT SUCH PROPOSALS BE REFERRED TO THE COMMISSION FOR ITS 
APPROVAL, DISAPPROVAL, OR MODIFICATION AND REQUIRES THE REORGANIZATION COURT TO GIVE 
BINDING EFFECT TO THE COMMISSION'S FINDINGS ON SUCH ASPECTS OF A PLAN.  THE 
SUBCHAPTER ALSO SPECIFIES THAT THE TRUSTEE IS SUBJECT TO THE INTERSTATE COMMERCE 
ACT, AND TO LAWFUL ORDERS OF THE INTERSTATE COMMERCE COMMISSION, THE DEPARTMENT OF 
TRANSPORTATION, AND STATE OR LOCAL REGULATORY BODIES, WITH COURT APPROVAL REQUIRED 
IF THE ORDERS REQUIRE THE EXPENDITURE OF MONEY, EXCEPT FOR THE PAYMENT OF INTERLINE 
FREIGHT AND PASSENGER ACCOUNTS AND PER DIEM ACCOUNTS (INCLUDING INCENTIVE PER DIEM) 
FOR WHICH NO COURT APPROVAL IS REQUIRED.  
  SPECIAL PROVISIONS ARE ALSO INCLUDED DEALING WITH EQUIPMENT FINANCING, LIMITING 
THE EXTENT TO WHICH THE TRUSTEE MAY DISAFFIRM COLLECTIVE BARGAINING CONTRACTS, AND 
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SPECIFYING THE CONSEQUENCES OF THE REJECTION BY THE TRUSTEE OF A LEASE OF A LINE OF 
RAILROAD.  THE JUDICIAL PANEL ON MULTIDISTRICT LITIGATION IS AUTHORIZED TO TRANSFER 
ON CONSOLIDATE CASES PENDING IN DIFFERENT COURTS.  
  *12 **5798 THE SUBCHAPTER EMPHASIZES THAT THE TRUSTEE IN A RAILROAD 
REORGANIZATION, IN CARRYING OUT HIS RESPONSIBILITIES, MUST TAKE INTO CONSIDERATION 
THE 'PUBLIC INTEREST' IN THE PRESERVATION OF RAIL SERVICE.  AT THE SAME TIME. THE 
SUBCHAPTER RECOGNIZES, AS SECTION 77 DOES NOT, THAT THERE MAY BE CASES IN WHICH A 
RAILROAD CANNOT BE REORGANIZED, AND SHOULD BE LIQUIDATED.  THE SUBCHAPTER DOES NOT 
CREATE A MANDATORY DEADLINE WITHIN WHICH A REORGANIZATION MUST BE ACCOMPLISHED, BUT 
IT REQUIRES THE COURT TO CONSIDER LIQUIDATION IF NO REORGANIZATION PLAN HAS BEEN 
CONFIRMED WITHIN 5 YEARS FROM THE DATE WHEN THE ORIGINAL PETITION WAS FILED.  IT IS 
EXPECTED THAT IN MOST SUCH CASES THE COURT WILL ORDER LIQUIDATION WHICH WILL PREVENT 
REPETITION OF THE LENGTHY PROCEEDINGS THAT HAVE OCCURRED TO DATE.  
  IN THE CASE OF A RAILROAD BEING ADMINISTERED UNDER TITLE 11 THE NECESSITY TO STEM 
THE BANKRUPT CARRIER'S CASH DRAIN REQUIRES EXPEDITIOUS TREATMENT OF ABANDONMENT 
APPLICATIONS.  THE SUBCHAPTER PROVIDES THAT THE COURT RATHER THAN THE COMMISSION HAS 
THE AUTHORITY TO AUTHORIZE ABANDONMENTS OR DISCONTINUANCES OF RAIL SERVICE.  AFTER 
FILING OF THE APPLICATIONS BY THE TRUSTEE WITH THE COMMISSION; THE COURT ESTABLISHES 
A TIME PERIOD WITHIN WHICH THE COMMISSION MUST REPORT ITS FINDINGS TO THE COURT.  
THE COMMISSION IN ITS ADVISORY ROLE BEFORE THE COURT REPRESENTS THE 'PUBLIC 
INTEREST,' WHILE THE TRUSTEE AND CREDITORS REPRESENT THE INTEREST OF THE DEBTOR'S 
INVESTORS.  THE COURT MAY AUTHORIZE ABANDONMENTS IF IT FINDS THE ABANDONMENT IS 
CONSISTENT WITH THE 'PUBLIC INTEREST' AND IN THE BEST INTEREST OF THE ESTATE, OR 
ESSENTIAL TO FORMULATION OF THE PLAN. 
 


CHAPTER 13-- ADJUSTMENT OF DEBTS OF AN INDIVIDUAL WITH REGULAR INCOME 
  
  CHAPTER XIII OF THE PRESENT BANKRUPTCY ACT HAS BEEN ONE OF THE LEAST UNDERSTOOD 
AND MOST ERRATICALLY APPLIED OF ALL FEDERAL STATUTES DEALING WITH BANKRUPTCY OR 
SOCIAL WELFARE.  IN THEORY, THE BASIC PURPOSE OF CHAPTER XIII HAS BEEN TO PERMIT AN 
INDIVIDUAL TO PAY HIS DEBTS AND AVOID BANKRUPTCY BY MAKING PERIODIC PAYMENTS TO A 
TRUSTEE UNDER BANKRUPTCY COURT PROTECTION, WITH THE TRUSTEE FAIRLY DISTRIBUTING THE 
FUNDS DEPOSITED TO CREDITORS UNTIL ALL DEBTS HAVE BEEN PAID.  THE HEARINGS RECORD 
AND THE BANKRUPTCY LITERATURE SHOW UNIFORM SUPPORT FOR THIS PRINCIPLE.  IN PRACTICE 
HOWEVER, THE RESULTS HAVE BEEN LESS THAN SATISFACTORY, EVAN THOUGH CHAPTER XIII HAS 
BEEN AVAILABLE SINCE 1938.  
  THE CREDIT COMMUNITY DOES NOT VIEW CHAPTER XIII WITH UNIVERSAL ESTEEM, 
UNDERSTANDABLY SO BECAUSE ANY EXTENDED DELAY OR REDUCTION IN PAYMENT TO A CREDITOR 
REPRESENTS A MEASURABLE LOSS, PARTICULARLY DURING THE INFLATION OF RECENT YEARS.  
HOWEVER, MOST CREDIT GRANTORS NEVERTHELESS STRONGLY SUPPORT THE CONCEPT OF CHAPTER 
XIII AS AN ALTERNATIVE TO ORDINARY BANKRUPTCY.  A GREATER DIFFICULTY HAS BEEN THE 
DIVERSITY OF THE INDIVIDUALS INVOLVED.  THE PROBLEMS WHICH CAUSED FINANCIAL DISTRESS 
TO BEGIN WITH, SUCH AS LARGE FAMILIES, UNDEREMPLOYMENT, HEAVY MEDICAL EXPENSES 
WITHOUT ADEQUATE HEALTH INSURANCE OR SIMPLE OVERPURCHASING, DO NOT MAGICALLY 
DISAPPEAR ON THE FILING OF A PETITION UNDER CHAPTER XIII.  THESE FACTORS AMONG 
OTHERS OFTEN MAKE PERFORMANCE OF CHAPTER XIII PLANS VERY DIFFICULT, AND IN MANY 
CASES ARE EVENTUALLY DISMISSED OR CONVERTED TO ORDINARY BANKRUPTCY AFTER SOME 
PAYMENTS HAVE BEEN MADE.  
  *13 **5799 IN ADDITION, CHAPTER XIII CASES CAN REQUIRE CONSIDERABLE TIME AND 
EFFORT FROM BOTH BANKRUPTCY JUDGES AND DEBTOR ATTORNEYS. WHERE THE INITIATIVE TO 
UNDERTAKE SUCH PUBLIC SERVICE WORK HAS BEEN LACKING, THE USE OF CHAPTER XIII HAS 
BEEN VERY LIMITED.  CERTAINLY RELATED TO THESE DIFFICULTIES ARE THE LACK OF NATIONAL 
UNIFORMITY IN HANDLING SUCH CASES, THE LENGTH OF TIME SUCH CASES MUST NECESSARILY 
REMAIN PENDING AND THE DIFFERENCES IN STATE EXEMPTION AND GARNISHMENT LAWS.  SUCH 
FACTORS AMONG OTHERS HAVE CAUSED THE BANKRUPTCY BENCH AND BAR IN EACH JUDICIAL 
DISTRICT TO CAREFULLY MEASURE THEIR RESPONSES TO AND USES OF CHAPTER XIII BASED UPON 
LOCAL PRACTICES AND CIRCUMSTANCES.  
  FINALLY, THE EXISTING CHAPTER 13 STATUTE IS BASICALLY AND SERIOUSLY DEFECTIVE AT 
THIS TIME IN FIVE RESPECTS.  FIRST, IT DOES NOT PERMIT SOME INDIVIDUALS WITH REGULAR 
INCOME TO QUALIFY, SUCH AS SMALL BUSINESS OWNERS OR SOCIAL WELFARE PROGRAM 
RECIPIENTS, BECAUSE THEIR PRINCIPAL INCOMES DO NOT COME FROM WAGES, SALARY, OR 
COMMISSIONS.  SECOND, WHILE THE COURT CAN GRANT A HARDSHIP DISCHARGE, WHERE FOR 
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EXAMPLE THE DEBTOR BECOMES TOTALLY DISABLED, THREE YEARS MUST ELAPSE FIRST.  THIRD, 
SECURED CREDITORS ARE DEALT WITH ERRATICALLY, TEDIOUSLY, AND UNCERTAINLY, RESULTING 
FROM A HODGEPODGE OF STATE AND FEDERAL STATUTORY PROVISIONS, BANKRUPTCY AND LOCAL 
RULES, MANY CONFLICTING REPORTED CASES AND VARIED LOCAL CUSTOMS.  FOURTH, 
ACCOMMODATION CODEBTORS IN CONSUMER FINANCE ARE USUALLY INEXPERIENCED RELATIVES OR 
COWORKERS, AND PRESENT LAW DOES NOT PROVIDE A REASONABLE RESTRAINT ON COLLECTION 
FROM THE WHILE THE DEBTOR'S CASE IS PENDING.  FIFTH, FORMAL CREDITOR VOTING BY 
LITERALLY COUNTING WRITTEN ACCEPTANCES HAS UNNECESSARILY IMPOSED SUBSTANTIAL EXPENSE 
FOR TIME, PAPER AND UNCERTAINTY UPON ALL CONCERNED WITH ONLY DOUBTFUL OR MARGINAL 
BENEFITS.  
  THE NEW CHAPTER 13 UNDERTAKES TO SOLVE THESE PROBLEMS INSOFAR AS BANKRUPTCY LAW 
CAN PROVIDE A SIMPLE YET PRECISE AND EFFECTIVE SYSTEM FOR INDIVIDUALS TO PAY DEBTS 
UNDER BANKRUPTCY COURT PROTECTION AND SUPERVISION.  THE NEW CHAPTER 13 WILL PERMIT 
ALMOST ANY INDIVIDUAL WITH REGULAR INCOME TO PROPOSE AND HAVE APPROVED A REASONABLE 
PLAN FOR DEBT REPAYMENT BASED ON THAT INDIVIDUAL'S EXACT CIRCUMSTANCES. AS IN 
CURRENT LAW, 100 PERCENT PAYMENT PLANS WILL BE ENCOURAGED BY THE LIMITATION ON 
AVAILABILITY OF A SUBSEQUENT DISCHARGE IB SECTION 727(A)(8).  THIS KIND OF PLAN HAS 
PROVIDED GREAT SELF-SATISFACTION AND PRIDE TO THOSE DEBTORS WHO COMPLETE THEM AND AT 
THE SAME TIME EFFECT A MAXIMUM RETURN TO CREDITORS.  THE LIMITATION OF SEC. 
727(A)(8) WILL ALSO PROVIDE A SLIGHT BRAKE ON THE WHOLESALE FILINGS OF CHAPTER 13'S 
BY SMALL BUSINESSMEN WHO WISH TO AVOID SOME OF THE RESTRICTIONS OF CHAPTER 11.  IT 
IS ALSO NECESSARY TO PREVENT CHAPTER 13 PLANS FROM TURNING INTO MERE OFFERS OF 
COMPOSITION PLANS UNDER WHICH PAYMENTS WOULD EQUAL ONLY THE NON-EXEMPT ASSETS OF THE 
DEBTOR. 
 


SUMMARY AND DESCRIPTION OF PROVISIONS AFFECTING COLLECTION OF TAXES 
  
  THE BILL CONTAINS A SERIES OF PROVISIONS DEALING WITH THE PRIORITY, DISCHARGE, AND 
COLLECTION OF TAX CLAIMS IN BANKRUPTCY. THE WRITING OF PROVISIONS DEALING WITH THE 
COLLECTION OF TAXES, AT FEDERAL, STATE, AND LOCAL LEVELS HAS PRESENTED ONE OF THE 
MOST DIFFICULT PROBLEMS FOR THE COMMITTEE.  
  IN A BROAD SENSE, THE GOALS OF REHABILITATING DEBTORS AND GIVING EQUAL TREATMENT 
TO PRIVATE VOLUNTARY CREDITORS MUST BE BALANCED WITH *14 **5800 THE INTERESTS OF 
GOVERNMENTAL TAX AUTHORITIES WHO, IF UNPAID TAXES EXIST, ARE ALSO CREDITORS IN THE 
PROCEEDING.  
  SINCE TAX AUTHORITIES ARE CREDITORS OF PRACTICALLY EVERY TAXPAYER, ANOTHER 
IMPORTANT ELEMENT IS THAT TAX COLLECTION RULES FOR BANKRUPTCY CASES HAVE A DIRECT 
IMPACT ON THE INTEGRITY OF THE FEDERAL, STATE AND LOCAL TAX SYSTEMS. THESE TAX 
SYSTEMS, GENERALLY BASED ON VOLUNTARY ASSESSMENT, WORKS TO THE EXTENT THAT THE 
MAJORITY OF TAXPAYERS THINK THEY ARE FAIR.  THIS PRESUMPTION OF FAIRNESS IS AN ASSET 
WHICH SHOULD BE PROTECTED AND NOT JEOPARDIZED BY PERMITTING TAXPAYERS TO USE 
BANKRUPTCY AS A MEANS OF IMPROPERLY AVOIDING THEIR TAX DEBTS.  TO THE EXTENT THAT 
DEBTORS IN A BANKRUPTCY ARE FREED FROM PAYING THEIR TAX LIABILITIES, THE BURDEN OF 
MAKING UP THE REVENUES THUS LOST MUST BE SHIFTED TO OTHER TAXPAYERS.  
  A THREE-WAY TENSION THUS EXISTS AMONG (1) GENERAL CREDITORS, WHO SHOULD NOT HAVE 
THE FUNDS AVAILABLE FOR PAYMENT OF DEBTS EXHAUSTED BY AN EXCESSIVE ACCUMULATION OF 
TAXES FOR PAST YEARS; (2) THE DEBTOR, WHOSE 'FRESH START ' SHOULD LIKEWISE NOT BE 
BURDENED WITH SUCH AN ACCUMULATION; AND (3) THE TAX COLLECTOR, WHO SHOULD NOT LOSE 
TAXES WHICH HE HAS NOT HAD REASONABLE TIME TO COLLECT OR WHICH THE LAW HAS 
RESTRAINED HIM FROM COLLECTING.  
  IN BALANCING THESE INTERESTS, THE COMMITTEE BILL GIVES GOVERNMENTAL UNITS A 
PRIORITY CLAIM ON ASSETS OF A DEBTOR'S ESTATE FOR CERTAIN TAXES WHICH HAVE NOT GROWN 
SO 'STALE' AS TO CONSTITUTE AN UNJUSTIFIABLE BURDEN ON GENERAL UNSECURED CREDITORS 
WHO MAY HAVE EXTENDED NEW CREDIT TO THE DEBTOR SINCE THE TAX LIABILITIES AROSE. TO 
AVOID UNDULY BURDENING THE DEBTOR'S FRESH START, THE BILL CONTINUES THE BASIC 
COORDINATION OF PRIORITY AND DISCHARGE PROVISIONS THAT APPLY TO TAXES, SO THAT 
UNPAID TAXES ACCORDED PRIORITY ARE NONDISCHARGEABLE, AND TAX CLAIMS WHICH ARE NOT 
GIVEN PRIORITY ARE WITH SOME EXCEPTIONS NOT COLLECTIBLE FROM THE DEBTOR'S POST-
BANKRUPTCY ASSETS.  
  IN GENERAL, THE BILL RETAINS TWO IMPORTANT PRIORITY RULES OF PRESENT LAW:  FIRST 
THAT PRIORITY AND NONDISCHARGE ARE RECOGNIZED FOR TAX CLAIMS, FOR WHICH THE TAX 
RETURN WAS DUE NOT MORE THAN THREE YEARS BEFORE THE TITLE 11 PETITION WAS FILED, AND 


©  2006 Thomson/West. No Claim to Orig. U.S. Govt. Works. 
 







S. REP. 95-989 Page 11
S. REP. 95-989, S. Rep. No. 989, 95TH Cong., 2ND Sess. 1978, 1978 U.S.C.C.A.N.
5787, 1978 WL 8531 (Leg.Hist.) 
(Cite as: S. REP. 95-989,  1978 U.S.C.C.A.N. 5787) 
 
FOR WITHHELD INCOME TAXES AND THE EMPLOYEES' SHARES OF SOCIAL SECURITY TAXES (THE 
'TRUST FUND'  TAXES) RECEIVE PRIORITY AND ARE NONDISCHARGEABLE REGARDLESS OF THE DUE 
DATE OF THE RETURN.  
  S. 2266 CONTAINS A LONGER LIST OF TAX PRIORITIES THAN IS FOUND IN PRESENT LAW.  
THE NEW PRIORITIES WHICH HAVE NO COUNTERPART IN THE BANKRUPTCY ACT ARE INCLUDED IN 
PART TO COVER A NUMBER OF COMPLEX SITUATIONS IN WHICH TAX COLLECTION ISSUES ARISE, 
BUT WHICH ARE NOT DEALT WITH BY THE BANKRUPTCY ACT. THE NEW CATEGORIES ARE ALSO 
DESIGNED TO DEAL WITH SOME UNCERTAINTIES AND AMBIGUITIES IN THE TAX RULES OF PRESENT 
BANKRUPTCY LAW AS WELL AS CERTAIN LOOPHOLES UNDER WHICH SOME DEBTORS HAVE BEEN ABLE 
TO EXPLOIT THE ADMINISTRATIVE PROCESSES OF A GOVERNMENTAL UNIT SO AS TO ESCAPE TAXES 
UNFAIRLY.  
  IN GENERAL, TAX CLAIMS WHICH ARE NONDISCHARGEABLE, DESPITE A LACK OF PRIORITY, ARE 
THOSE TO WHOSE STALENESS THE DEBTOR CONTRIBUTED BY SOME WRONG-DOING OR SERIOUS FAULT 
AS, FOR EXAMPLE, TAXES WITH RESPECT TO WHICH THE DEBTOR FILED A FRAUDULENT RETURN.  
  THE BILL ALSO CONTAINS SEVERAL PROVISIONS DESIGNED TO MINIMIZE THE ADMINISTRATIVE 
PROBLEMS GOVERNMENTAL TAX AUTHORITIES FACE, OR MAY *15 **5801 FACE, IN COLLECTING 
TAXES IN BANKRUPTCY PROCEEDINGS.  FOR EXAMPLE, SECTION 108(C) OF THE BILL EXTENDS OR 
SUSPENDS THE RUNNING OF THE STATUTE OF LIMITATIONS ON COLLECTION OF DEBTS OUTSIDE OF 
BANKRUPTCY, THEREBY PROTECT THE RIGHT OF GOVERNMENTAL UNITS (AND OTHER CREDITORS) TO 
COLLECT DEBTS WHICH ARE NOT DISCHARGED IN THE BANKRUPTCY PROCEEDING.  SECTION 501(E) 
OF THE BILL GIVES GOVERNMENTAL TAX UNITS A MINIMUM PERIOD OF TIME WITHIN WHICH TO 
FILE PROOF OF THEIR CLAIMS IN A TITLE 11 PROCEEDINGS. SECTION 502 OF THE BILL 
ELIMINATES A REQUIREMENT INCLUDED IN H.R. 8200 AS SEC. 502(I) THAT A TAX AUTHORITY 
FILE A PROOF OF CLAIM FOR TAXES ARISING OUT OF TAXABLE SALES MADE BY THE TRUSTEE 
SINCE, IN THESE SITUATIONS, THE TRUSTEE HAS BETTER KNOWLEDGE THAN THE TAX AUTHORITY 
OF THE EXISTENCE OF SUCH A LIABILITY FOR TAXES.  
  THE BILL ALSO CONTAINS SEVERAL SAFEGUARDS TO ASSURE NORMAL ADMINISTRATIVE 
PROCEDURES AND TO PREVENT TAX AVOIDANCE. SECTION 1130(D) PROVIDES THAT A PLAN OF 
REORGANIZATION CANNOT BE CONFIRMED IF ITS PRINCIPAL PURPOSE IS THE AVOIDANCE OF 
TAXES.  THE BILL ALSO REQUIRES THE PROPONENT OF A PLAN OF REORGANIZATION OF A DEBTOR 
TO EXHAUST ADMINISTRATIVE PROCESSES (IN THE FORM OF A REQUEST FOR AN ADVANCE RULING 
FROM THE INTERNAL REVENUE SERVICE) BEFORE THE BANKRUPTCY COURT CAN DECLARE THE TAX 
EFFECTS OF THE PLAN (SEC. 1146(D)).  
  SECTION 547(B)(2) PROVIDES THAT PREFERENTIAL TRANSFERS MADE BY THE DEBTOR WHICH 
MAY BE AVOIDED BY THE TRUSTEE ARE NOT TO INCLUDE TAX PAYMENTS, AND SECTION 547(C)(6) 
PROVIDES THAT THE FIXING OF A TAX LIEN IS NOT TO BE CONSIDERED A PREFERENTIAL 
TRANSFER, PROVIDED NOTICE OF THE LIEN HAS BEEN DULY FILED. 
 


TITLE II-- AMENDMENTS TO TITLE 28 U.S.C. AND TO THE FEDERAL RULES OF 
EVIDENCE 


  
ESTABLISHMENT OF BANKRUPTCY COURT, APPOINTMENT OF BANKRUPTCY JUDGES, AND 


JURISDICTION 
  
  THE NEED FOR A FUNCTIONALLY INDEPENDENT BANKRUPTCY COURT HAS BEEN DEMONSTRATED 
BEYOND QUESTION, FIRST BY THE STUDY AND RECOMMENDATIONS OF THE COMMISSION ON THE 
BANKRUPTCY LAWS OF THE UNITED STATES, [FN3]  BY KNOWLEDGEABLE WITNESSES BEFORE THE 
SUBCOMMITTEE, [FN4]  IN PUBLISHED COMMENTARY, [FN5]  AS WELL AS THROUGH LONG 
PRACTICAL EXPERIENCE UNDER THE PRESENT REFEREE SYSTEM. A CONSIDERABLE BODY OF 
OPINION HAS DEVELOPED IN SUPPORT OF THE ESTABLISHMENT OF A BANKRUPTCY COURT SEPARATE 
FROM *16 **5802 THE UNITED STATES DISTRICT COURT, EITHER AS AN ARTICLE III COURT 
MODELED AFTER THE PRESENT DISTRICT COURT, [FN6]  AS A SEPARATE ARTICLE I COURT 
PATTERNED AFTER THE U.S. TAX COURT, [FN7]  OR AS A HYBRID COURT CONSISTING OF AN 
ARTICLE I BANKRUPTCY TRIAL COURT APPENDED TO AN ARTICLE III COURT OF BANKRUPTCY 
APPEALS.  [FN8]  
  THE JUSTIFICATIONS FOR EACH PROPOSAL HAVE BEEN FULLY AIRED AND CONSIDERED.  IT IS 
THE VIEW OF THE SUBCOMMITTEE THAT THE ESTABLISHMENT OF THE NEW BANKRUPTCY COURT AS 
AN ADJUNCT OF THE U.S. DISTRICT COURT OFFERS SEVERAL IMPORTANT ADVANTAGES:  
  (1) THE PRESENTLY ESTABLISHED U.S. DISTRICT COURTS CAN SERVE AS ARTICLE III 
REPOSITORIES FOR THE BROADENED JURISDICTION ESSENTIAL TO EFFICIENT JUDICIAL 
ADMINISTRATION IN BANKRUPTCY CASES.  
  (2) THE EXPANDED JURISDICTION VESTED IN THE U.S. DISTRICT COURTS MAY BE DELEGATED 
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BY STATUTE FOR EXERCISE EXCLUSIVELY BY BANKRUPTCY JUDGES, SUBJECT ALWAYS TO REVIEW, 
AS UNDER PRESENT LAW, BY THE DISTRICT COURTS.  CERTAIN PERCEIVED CONSTITUTIONAL 
IMPEDIMENTS [FN9]  TO THE EXERCISE OF THE JUDICIAL POWER OF THE UNITED STATES BY 
NONTENURED JUDGES ARE THUS ELIMINATED.  
  (3) THE DISLOCATIONS ASSOCIATED WITH CONTINUED EVOLUTION OF THE PRESENT REFEREE 
SYSTEM INTO A FUNCTIONALLY INDEPENDENT ADJUNCT OF THE DISTRICT COURT ARE MINIMAL IN 
COMPARISON TO THOSE ATTENDANT UPON THE ESTABLISHMENT OF A SEPARATE BANKRUPTCY COURT 
SYSTEM.  
  (4) THE FRAGMENTATION OF FEDERAL COURT JURISDICTION ENVISIONED BY SOME IS THUS 
AVOIDED.  
  (5) THE CONVENIENCE AND ECONOMY OF DISTRICT COURT APPEALS ARE PRESERVED.  
  THE COURT OF APPEALS OF EACH CIRCUIT WILL APPOINT BANKRUPTCY JUDGES FOR ITS 
CIRCUIT.  COMPENSATION WILL BE AT THE CURRENT ANNUAL RATE OF $48,500, AN INCOME 
LEVEL BELIEVED BY THE COMMITTEE TO BE COMMENSURATE WITH THE DUTIES OF THE OFFICE.  
  QUALIFICATIONS FOR BANKRUPTCY JUDGES INCLUDE BAR MEMBERSHIP IN GOOD STANDING FOR 
AT LEAST FIVE YEARS AT THE TIME OF APPOINTMENT AND COMPETENCE AS DETERMINED BY THE 
JUDICIAL COUNCIL OF THE CIRCUIT. ADDITIONAL QUALIFICATION STANDARDS MAY BE 
PRESCRIBED BY THE JUDICIAL CONFERENCE OF THE UNITED STATES.  
  THE APPOINTMENT OF BANKRUPTCY JUDGES BY THE DISTRICT COURT HAS CONTRIBUTED 
SIGNIFICANTLY (1) TO A REAL AND APPARENT DEPENDENCY ON THE PART OF THE BANKRUPTCY 
COURT AND ITS JUDGES UPON THE DISTRICT COURTS WHICH APPOINT AND REVIEW THE DECISIONS 
OF BANKRUPTCY JUDGES, AND (2) TO THE IMAGE OF THE BANKRUPTCY COURT AS THE STEPCHILD 
OF THE DISTRICT COURT.  [FN10]  THIS BILL IS DESIGNED TO ELIMINATE BOTH THE REAL AND 
APPARENT DEPENDENCY AND SUBSERVIENCE OF THE BANKRUPTCY COURT, IN PART BY VESTING THE 
POWER TO APPOINT BANKRUPTCY JUDGES IN THE COURTS OF APPEALS, RATHER THAN IN THE 
DISTRICT COURTS.  THE CHANGE IS FURTHER WARRANTED BY THE NEED TO DO AWAY WITH THE 
UNSEEMLY APPELLATE PRACTICE *17 **5803 WHEREBY THE DISTRICT JUDGE OR JUDGES WHO 
APPOINT THE BANKRUPTCY JUDGE OFTEN RULE ON APPEALS FROM THE ORDERS OF THEIR OWN 
APPOINTEES.  
  THERE WILL BE A TWELVE-YEAR TERM OF OFFICE FOR BANKRUPTCY JUDGES APPOINTED UNDER 
NEW 28 U.S.C. 152.  THE PRESENT SIX-YEAR TERM IS INSUFFICIENT TO ATTRACT THE CALIBRE 
OF INDIVIDUAL NEEDED TO PERFORM THE HIGHLY DEMANDING AND IMPORTANT FUNCTIONS OF THE 
OFFICE OF BANKRUPTCY JUDGE.  BY DOUBLING THE TERM OF OFFICE FOR FUTURE BANKRUPTCY 
JUDGES IT IS ANTICIPATED THAT A MAJOR GOAL OF THIS REFORM LEGISLATION, THE 
ESTABLISHMENT OF A FUNCTIONALLY INDEPENDENT BANKRUPTCY COURT, CAN BE FURTHER 
ADVANCED.  
  SUBSECTION (C) PRESCRIBES A TWELVE-YEAR TERM OF OFFICE FOR BANKRUPTCY JUDGES 
APPOINTED UNDER NEW 28 U.S.C. 152.  
  A BANKRUPTCY JUDGE WHOSE TERM EXPIRES IS PERMITTED TO CONTINUE TO SERVE UNTIL A 
SUCCESSOR IS APPOINTED AND QUALIFIES. WITH SPECIFIC EXCEPTIONS FOR RETIRED OR 
RESERVE MILITARY PERSONNEL, A BANKRUPTCY JUDGE MAY NOT HOLD EMPLOYMENT WITH THE 
UNITED STATES GOVERNMENT.  AN INDIVIDUAL MAY NOT CONTINUE TO SERVE AS A BANKRUPTCY 
JUDGE AFTER REACHING SEVENTY YEARS OF AGE WITHOUT THE UNANIMOUS APPROVAL OF THE 
JUDGES OF THE JUDICIAL COUNCIL OF THE CIRCUIT.  
  SUBSECTION (D) PRESCRIBES THE SAME OATH OF OFFICE FOR BANKRUPTCY JUDGES AS FOR 
DISTRICT COURT JUDGES.  
  SUBSECTION (E) REQUIRES EACH BANKRUPTCY JUDGE TO MAINTAIN RESIDENCE IN A DISTRICT 
FOR WHICH HE IS APPOINTED, OR IN THE CASE OF THE DISTRICT OF COLUMBIA, WITHIN 20 
MILES.  
  SUBSECTION (F) AUTHORIZES THE CHIEF JUDGE OF THE CIRCUIT TO REQUIRE A BANKRUPTCY 
JUDGE TO MAINTAIN HIS ABODE IN OR NEAR A PARTICULAR PLACE IN THE DISTRICT, UNLESS 
THE BANKRUPTCY JUDGES ARE ABLE TO AGREE AMONG THEMSELVES WHICH OF THEM SHALL DO SO.  
  A BANKRUPTCY JUDGE WHOSE TERM EXPIRES IS PERMITTED TO CONTINUE TO SERVE UNTIL A 
SUCCESSOR IS APPOINTED AND QUALIFIES.  
  THE BILL PROVIDES GROUNDS UPON WHICH AND PRESCRIBES THE PROCEDURES BY WHICH THE 
REMOVAL OF A BANKRUPTCY JUDGE MAY BE ACCOMPLISHED.  INCOMPETENCE, MISCONDUCT, 
NEGLECT OF DUTY, AND DISABILITY, AS DETERMINED BY THE JUDICIAL COUNCIL OF THE 
CIRCUIT, ARE THE SOLE GROUNDS FOR REMOVAL.  THE BANKRUPTCY JUDGE IS ENTITLED TO BE 
HEARD ON THE CHARGES AGAINST HIM.  
  A MAJOR IMPETUS UNDERLYING THIS REFORM LEGISLATION HAS BEEN THE NEED TO ENLARGE 
THE JURISDICTION OF THE BANKRUPTCY COURT IN ORDER TO ELIMINATE THE SERIOUS DELAYS, 
EXPENSE AND DUPLICATIONS ASSOCIATED WITH THE CURRENT DICHOTOMY BETWEEN SUMMARY AND 
PLENARY JURISDICTION, A WASTEFUL REMNANT OF THE REFEREE SYSTEM LEFT OVER FROM THE 
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PRE-CHANDLER ACT ERA.  FOR FULLY FOUR DECADES, AND MORE NOTABLY DURING THE PRESENT 
DECADE, REFEREES IN BANKRUPTCY HAVE SERVED AS TRIAL JUDGES OF THE BANKRUPTCY COURT 
WHOSE ORDERS ARE FINAL UNLESS A TIMELY APPEAL IS TAKEN TO THE DISTRICT COURT.  YET 
THE JURISDICTIONAL LIMITATIONS PRESENTLY IMPOSED ON THE BANKRUPTCY COURTS HAVE 
EMBROILED THE COURT AND THE PARTIES IN VOLUMINOUS LITIGATION WHOSE SOLE FUNCTION IS 
TO DETERMINE WHETHER THE COURT POSSESSES THE REQUISITE SUMMARY JURISDICTION TO 
DETERMINE THE MERITS OF ISSUES OFTEN NECESSARILY HEARD BY THE COURT IN DETERMINING 
ITS JURISDICTIONAL QUESTION. UPON A FINDING THAT IT LACKS SUMMARY JURISDICTION, THE 
BANKRUPTCY COURT IS REQUIRED TO DISMISS THE ACTION, WHEREUPON IT IS NECESSARY FOR 
THE PARTIES TO PROCEED ANEW WITH A *18 **5804 PLENARY ACTION IN EITHER THE U.S. 
DISTRICT COURT OR AN APPROPRIATE STATE COURT TO TRY ISSUES ALREADY SUBSTANTIALLY 
TRIED IN THE SUMMARY PROCEEDINGS BEFORE THE BANKRUPTCY COURT. FREQUENTLY, THE 
LIQUIDATION OF BANKRUPT ESTATES AND THE REHABILITATION OF DEBTORS ARE SIGNIFICANTLY 
PREJUDICED THEREBY.  
  THE ADVENT OF THE RULES OF BANKRUPTCY PROCEDURE, WITH THEIR AUTOMATIC REFERENCE OF 
MOST BANKRUPTCY MATTERS TO THE REFEREE IN BANKRUPTCY AND THEIR SCRUPULOUS INSISTENCE 
UPON PROCEDURAL DUE PROCESS, HAVE UNDERSCORED THE ABSURDITY OF PERPETUATING THESE 
JURISDICTIONAL LIMITATIONS IN BANKRUPTCY CASES ARISING UNDER TITLE 11 AND CIVIL 
ACTIONS AND PROCEEDINGS ARISING UNDER OR RELATED TO CASES UNDER TITLE 11.  
  IT IS THE PURPOSE OF NEW SECTION 164 OF TITLE 28, U.S.C.  IN CONJUNCTION WITH 28 
U.S.C. SECTION 1334, AS AMENDED BY SECTION 216 OF THIS ACT, TO ELIMINATE ENTIRELY 
THE PRESENT JURISDICTIONAL DICHOTOMY BETWEEN SUMMARY AND PLENARY JURISDICTION. 
THEREFORE, EXCEPT WHERE THE BANKRUPTCY COURT ABSTAINS FROM HEARING AN ACTION OR 
PROCEEDING ARISING UNDER OR RELATED TO A CASE UNDER TITLE 11, ALL CASES UNDER TITLE 
11 AND ALL CIVIL ACTIONS AND PROCEEDINGS ARISING UNDER OR RELATED TO CASES UNDER 
TITLE 11 ARE TO BE BEFORE THE BANKRUPTCY JUDGE.  
  JURISDICTION IN BANKRUPTCY CASES AND IN CIVIL ACTIONS AND PROCEEDINGS ARISING 
UNDER OR RELATED TO BANKRUPTCY CASES IS VESTED DIRECTLY IN THE DISTRICT COURTS BY 28 
U.S.C. SECTION 1334, AS AMENDED BY SECTION 216 OF THIS ACT, CONSISTENT WITH THE 
ESTABLISHMENT OF NEW BANKRUPTCY COURTS AS ADJUNCTS OF THE UNITED STATES DISTRICT 
COURTS, PURSUANT TO 28 U.S.C. SECTION 151.  SECTIONS 164 AND 1334 OF TITLE 28, 
U.S.C.  AS ENACTED AND AMENDED BY SECTIONS 201 AND 216 OF THIS BILL, WHILE 
CONFERRING EXPANDED JURISDICTION IN BANKRUPTCY CASES AND RELATED CIVIL ACTIONS AND 
PROCEEDINGS DIRECTLY UPON THE DISTRICT COURTS, DELEGATE THE EXCLUSIVE EXERCISE OF 
THAT JURISDICTION AT THE TRIAL LEVEL TO BANKRUPTCY JUDGES, EXCEPT AS PROVIDED IN 
SUBSECTION (D)(2) OF SECTION 1334, AS AMENDED.  
  APPEALS FROM JUDGMENTS AND ORDERS OF A BANKRUPTCY JUDGE WILL GO INITIALLY TO THE 
U.S. DISTRICT COURT FOR THE DISTRICT IN WHICH THE CASE, ACTION, OR PROCEEDING IN 
WHICH THE ORDER OR JUDGMENT APPEALED FROM, WAS ENTERED IS PENDING.  APPEALS MAY BE 
TAKEN BY WRIT OF CERTIORARI CIRCUIT IN WHICH THE BANKRUPTCY COURT IS LOCATED, 28 
U.S.C. 1291.  THE INITIAL APPEALS TO THE DISTRICT COURT WILL AID IN THE EXPEDITIOUS 
PROCESSING OF APPEALS AND WILL NOT INCREASE THE COSTS TO LITIGANTS.  IT WILL ALSO 
PREVENT THE OVERBURDENING OF THE APPELLATE COURTS.  SEE TESTIMONY OF JUDGE RUGGERO 
J. ALDISERT, SENATE HEARINGS AT PAGE 414. 
 


RETIREMENT PROVISIONS 
  
  UNDER EXISTING LAW, REFEREES (ALSO DESIGNATED 'BANKRUPTCY JUDGES' BY BANKRUPTCY 
RULE 901) ARE CLASSIFIED AS ORDINARY CIVIL SERVICE EMPLOYEES FOR RETIREMENT PURPOSES 
[FN11]  AND THEIR ANNUITIES ARE COMPUTED BY THE SAME FORMULA THAT APPLIES TO THE 
MANY OTHER GROUPS IN THE SAME CLASSIFICATION, I.E., THE AVERAGE OF THE CONSECUTIVE 
THREE HIGHEST YEARLY *19 **5805 SALARIES MULTIPLIED BY 1.5 PERCENT FOR EACH OF THE 
FIRST 5 YEARS OF SERVICE; BY 1.75 PERCENT FOR EACH OF THE SECOND 5 YEARS, AND, BY 
2.0 PERCENT FOR EACH OF ALL SUCCEEDING YEARS.  [FN12]  FOR THOSE RETIREMENT BENEFITS 
EACH SITTING BANKRUPTCY JUDGE (REFEREE) IS PAYING 7 PERCENT OF HIS BEFORE-TAX 
SALARY. [FN13]  
  SINCE 1960 THE JUDICIAL CONFERENCE HAS BEEN ON RECORD IN SUPPORT OF INTRODUCED 
LEGISLATION TO IMPROVE REFEREES' RETIREMENT.  [FN14] THE COMMITTEE ALSO AGREES THAT 
BANKRUPTCY JUDGES ARE ENTITLED TO INCREASED RETIREMENT BENEFITS COMMENSURATE WITH 
THEIR DUTIES AND RESPONSIBILITIES.  THE BILL WOULD PROVIDE THAT BANKRUPTCY JUDGES 
RECEIVE THE AVERAGE OF THEIR 'HIGH-THREE ' CONSECUTIVE YEARLY SALARIES MULTIPLIED BY 
2.5 PERCENT.  FOR THESE RETIREMENT BENEFITS, THE BANKRUPTCY JUDGE WOULD PAY 8 
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PERCENT OF HIS BEFORE TAX SALARY. THIS RETIREMENT PROGRAM IS TAILORED AFTER THAT 
GIVEN TO MEMBERS OF CONGRESS AND CONGRESSIONAL STAFF.  IT ALSO REPRESENTS FOR A ONE 
TERM BANKRUPTCY JUDGE (12 YEARS) NEARLY A FIFTY PERCENT INCREASE IN THE ANNUITY HE 
WOULD RECEIVE AS CONTRASTED TO HIS CURRENT LEVEL OF ANNUITY.  
  A BANKRUPTCY JUDGE WHO IS APPOINTED AT AGE 46 COULD SERVE TWO FULL TERMS AND 
RETIRE AT 60 PERCENT OF HIS AVERAGE HIGH 3-YEAR SALARY WHICH IN PRESENT DOLLARS 
WOULD AMOUNT TO A RETIREMENT ANNUITY OF $29,100 PER ANNUM.  THE COMMITTEE FEELS THAT 
THIS ANNUITY COMBINED WITH OTHER RETIREMENT PLANS, CIVIL SERVICE OR PRIVATE PLANS, 
THAT THE BANKRUPTCY JUDGES MAY HAVE PARTICIPATED IN PRIOR TO ASCENDING TO THE BENCH, 
WILL ASSURE THE FINANCIAL SECURITY AND THE CONCOMITANT INTEGRITY AND INDEPENDENCE 
THAT GOES HAND IN HAND THAT SECURITY.  
  INCUMBENTS' CIVIL SERVICE RETIREMENT STATUS IS UNCHANGED BY THE BILL.  [FN15] 
HOWEVER, THERE ARE PROVISIONS THAT IF AN INCUMBENT SHOULD STAY ON AFTER ENACTMENT HE 
WOULD BE ACCORDED A NEW AND SEPARATE CIVIL SERVICE CLASSIFICATION FROM OCTOBER 1, 
1979 FORWARD. [FN16]  THENCEFORTH, UNTIL SEPTEMBER 30, 1982, [FN17] THE INCUMBENT 
WOULD ACCRUE RETIREMENT ANNUITY BENEFITS AT 2.5 PERCENT PER YEAR OF THE AVERAGE 
'HIGH-THREE' SALARY.  [FN18]  THAT SAME FORMULA WILL APPLY FOR THOSE JUDGES WHO ARE 
APPOINTED TO REGULAR 12-YEAR TERMS UNDER SECTION 201, [FN19]  BUT INCUMBENTS WITH 
PRIOR SERVICE WILL REMAIN UNDER THE LESSER PERCENTAGE TO WHICH THEY ARE NOW SUBJECT 
[FN20]  FOR ALL SERVICE BEFORE OCTOBER 1, 1979. 
 


TITLE III-- AMENDMENTS TO OTHER ACTS 
  
  TITLE III MAKES CONFORMING AMENDMENTS TO OTHER ACTS AND PROVISIONS OF THE UNITED 
STATES CODE.  THESE AMENDMENTS ARE PRIMARILY TECHNICAL IN NATURE TO CONFORM CROSS 
REFERENCES IN OTHER PROVISIONS OF THE U.S.C. TO THE NEW PROVISIONS AND DESIGNATIONS 
OF TITLES I AND II OF THE BILL. 
 


*20 **5806 TITLE IV-- TRANSITION 
  
  IN ORDER TO ACCOMPLISH A SMOOTH TRANSITION BETWEEN THE OLD BANKRUPTCY LAW AND 
PROCEDURES AND THE NEW LAW, THE COMMITTEE FELT IT NECESSARY TO HAVE SPECIAL 
PROVISIONS FOR A TRANSITION PERIOD.  THESE PROVISIONS ARE CONTAINED IN TITLE IV.  
THE BASIC PROVISION OF THIS TITLE CALLS FOR A 3-YEAR TRANSITION PERIOD BEYOND THE 
EFFECTIVE DATE OF OCTOBER 1, 1979.  THIS IS INTENDED TO ENSURE THE AVAILABILITY OF A 
CADRE OF EXPERIENCED BANKRUPTCY JUDGES FOR SERVICE ON THE BANKRUPTCY BENCH BETWEEN 
THE ENACTMENT OF THE ACT AND OCTOBER 1, 1982.  IT IS IN THE PUBLIC INTEREST THAT 
BANKRUPTCY JUDGES IN OFFICE ON THE DATE OF ENACTMENT BE CONTINUED IN SERVICE, SINCE 
THE ATTRACTION OF REPLACEMENT JUDGES FROM THE PRIVATE SECTOR TO SERVE A 3-YEAR TERM 
WOULD BE EXTREMELY DIFFICULT.  THE ACQUIRED EXPERIENCE OF THE INCUMBENT BANKRUPTCY 
JUDGES IS A PUBLIC RESOURCE WHICH CANNOT BE REPLACED UNTIL SUCH TIME AS THEIR 
SUCCESSORS HAVE SEEN EQUIVALENT SERVICE ON THE BANKRUPTCY BENCH.  THUS, THE TERMS OF 
BANKRUPTCY JUDGES SERVING AT THE DATE OF ENACTMENT ARE EXTENDED THROUGH SEPTEMBER 
30, 1982, AND A BANKRUPTCY JUDGE IN OFFICE ON THE ENACTMENT DATE OF THIS ACT WHOSE 
REGULAR TERM EXTENDS BEYOND SEPTEMBER 30, 1982, IS PERMITTED TO COMPLETE THE TERM 
FOR WHICH HE WAS ORIGINALLY APPOINTED EVEN THOUGH IT MAY EXTEND BEYOND SEPTEMBER 30, 
1982.  
  TO HELP ASSURE THAT ONLY QUALIFIED BANKRUPTCY JUDGES SHALL SERVE DURING THE 
TRANSITION PERIOD, A MERIT SCREENING COMMITTEE IS CREATED TO EVALUATE THE 
QUALIFICATIONS OF EACH INCUMBENT REFEREE WHOSE TERM OF APPOINTMENT EXPIRED PRIOR TO 
OCTOBER 1, 1982.  BANKRUPTCY JUDGES SERVING BETWEEN THE ENACTMENT OF THIS BILL AND 
OCTOBER 1, 1982, ARE CONFERRED WITH THE POWERS OF A JUDGE APPOINTED UNDER SECTION 
201 OF THE BILL, WHICH INCLUDE 'THE POWERS CONFERRED UPON THE BANKRUPTCY COURTS BY 
THIS ACT.'  
  THE PROVISIONS OF THE BILL ARE NOT TO AFFECT CASES COMMENCED UNDER PRIOR LAW, 
WHICH ARE TO PROCEED, WITH RESPECT TO BOTH SUBSTANTIVE AND PROCEDURAL MATTERS, IN 
THE SAME FASHION AS THOUGH THIS ACT WAS NOT IN EFFECT.  THE BILL PROVIDES THAT RULES 
OF BANKRUPTCY PROCEDURE AND VARIOUS FEES AND CHARGES IN EFFECT ON OCTOBER 1, 1979 
(THE EFFECTIVE DATE OF THE BILL), SHALL CONTINUE IN EFFECT UNTIL SUPERSEDED BY NEW 
RULES OR FEES PROMULGATED IN ACCORDANCE WITH THE ACT. HOWEVER, THE RULES SHALL APPLY 
ONLY IF NOT INCONSISTENT WITH THE ACT.  
  TO HELP THE CONGRESS AND THE JUDICIAL CONFERENCE EVALUATE THE IMPACT OF THE NEW 
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BANKRUPTCY LAW, THE DIRECTOR OF THE ADMINISTRATIVE OFFICE OF U.S. COURTS WILL 
CONDUCT A SURVEY TO DETERMINE THE NUMBER OF JUDGES NEEDED TO IMPLEMENT THE 
PROVISIONS OF THE ACT AND REPORT THE RESULTS OF THE STUDY TO CONGRESS AND TO THE 
CONFERENCE BY OR BEFORE JULY 1, 1982.  THE COMMITTEE FEELS THAT THE 33- MONTH PERIOD 
BETWEEN THE EFFECTIVE DATE AND THE DATE THE REPORT IS DUE WILL BE SUFFICIENT TIME 
FOR MEANINGFUL DATA AND WORKLOAD PATTERNS TO HAVE EVOLVED UPON WHICH TO BASE 
JUDGEMENT ON THE NEEDS OF THE BANKRUPTCY COURTS FOR NUMBERS AND DISTRIBUTION OF 
PERSONNEL. 
 


*21 **5807 SECTION-BY-SECTION ANALYSIS 
  


TITLE I-- ENACTMENT OF TITLE 11 OF THE U.S.C. 
  


SECTION 101 
  
  SECTION 101 CODIFIES AND ENACTS TITLE 11 OF THE U.S.C.  ENTITLED  'BANKRUPTCY. '  
IT IS THE ONLY SECTION IN TITLE I OF THE BILL.  WHAT FOLLOWS IS A DESCRIPTION OF 
EACH OF THE SECTIONS OF PROPOSED TITLE 11; THE BANKRUPTCY CODE: 
 


TITLE II-- BANKRUPTCY 
  


CHAPTER 1-- GENERAL PROVISIONS 
  


SEC. 101. DEFINITIONS 
  
  SECTION 101 OF TITLE 11 CONTAINS 40 DEFINITIONS:  
  PARAGRAPH (1) DEFINES 'ACCOUNTANT' AS AN ACCOUNTANT AUTHORIZED UNDER APPLICABLE 
LAW TO PRACTICE ACCOUNTING.  THE TERM INCLUDES A PROFESSIONAL ACCOUNTING 
ASSOCIATION, CORPORATION, OR PARTNERSHIP IF APPLICABLE LAW AUTHORIZES SUCH A UNIT TO 
PRACTICE ACCOUNTING.  
  PARAGRAPH (2) DEFINES 'AFFILIATE.'  AN AFFILIATE IS AN ENTITY WITH A CLOSE 
RELATIONSHIP TO THE DEBTOR.  IT INCLUDES A 20 PERCENT PARENT OR SUBSIDIARY OF THE 
DEBTOR, WHETHER A CORPORATE, PARTNERSHIP, INDIVIDUAL, OR ESTATE PARENT.  
  THE USE OF 'DIRECTLY OR INDIRECTLY' IN SUBPARAGRAPHS (A) AND (B) IS INTENDED TO 
COVER SITUATIONS IN WHICH THERE IS AN OPPORTUNITY TO CONTROL,  
  'AFFILIATE' IS DEFINED PRIMARILY FOR USE IN THE DEFINITION OF INSIDER, INFRA, AND 
FOR USE IN THE CHAPTER 11 REORGANIZATION CASES. THE DEFINITION OF 'AFFILIATE' DOES 
NOT INCLUDE AN ENTITY ACTING IN A FIDUCIARY OR AGENCY CAPACITY IF THE ENTITY DOES 
NOT HAVE THE SOLE DISCRETIONARY POWER TO VOTE 20 PERCENT OF THE VOTING SECURITIES 
BUT HOLD THEM SOLELY AS SECURITY AND HAVE NOT EXERCISED THE POWER TO VOTE.  THIS 
RESTRICTION APPLIES TO A CORPORATE AFFILIATE UNDER SUBPARAGRAPH (B) OF PARAGRAPH 
(2).  
  SUBSECTIONS (C) AND (D) OF PARAGRAPH (2) DEFINE AFFILIATE ALSO AS THOSE PERSONS 
AND ENTITIES WHOSE BUSINESS OR SUBSTANTIALLY ALL OF WHOSE PROPERTY IS OPERATED UNDER 
A LEASE OR OPERATING AGREEMENT BY A DEBTOR AND WHOSE BUSINESS OR PROPERTY IS MORE 
THAN 50 PERCENT UNDER THE CONTROL OF THE DEBTOR.  
  THE DEFINITION OF 'ATTORNEY' IN PARAGRAPH (3) IS SIMILAR TO THE DEFINITION OF 
ACCOUNTANT.  
  PARAGRAPH (4) DEFINES 'CLAIM.'  THE EFFECT OF THE DEFINITION IS A SIGNIFICANT 
DEPARTURE FROM PRESENT LAW.  UNDER PRESENT LAW, 'CLAIM' IS NOT DEFINED IN STRAIGHT 
BANKRUPTCY.  INSTEAD IT IS SIMPLY USED, ALONG WITH THE CONCEPT OF PROVABILITY IN 
SECTION 63 OF THE BANKRUPTCY ACT, TO LIMIT THE KINDS OF OBLIGATIONS THAT ARE PAYABLE 
IN A BANKRUPTCY CASE.  THE TERM IS DEFINED IN THE DEBTOR REHABILITATION CHAPTERS OF 
PRESENT LAW FAR MORE BROADLY.  THE DEFINITION IN PARAGRAPH (4) ADOPTS AN EVEN **5808 
*22 BROADER DEFINITION OF CLAIM THAN IS FOUND IN THE PRESENT DEBTOR REHABILITATION 
CHAPTERS.  THE DEFINITION IS ANY RIGHT TO PAYMENT, WHETHER OR NOT REDUCED TO 
JUDGMENT, LIQUIDATED, UNLIQUIDATED, FIXED, CONTINGENT, MATURED, UNMATURED, DISPUTED, 
UNDISPUTED, LEGAL, EQUITABLE, SECURED, OR UNSECURED.  THE DEFINITION ALSO INCLUDES 
AS A CLAIM AN EQUITABLE RIGHT TO PERFORMANCE THAT DOES NOT GIVE RISE TO A RIGHT TO 
PAYMENT.  BY THIS BROADEST POSSIBLE DEFINITION AND BY THE USE OF THE TERM THROUGHOUT 
THE TITLE 11, ESPECIALLY IN SUBCHAPTER I OF CHAPTER 5, THE BILL CONTEMPLATES THAT 
ALL LEGAL OBLIGATIONS OF THE DEBTOR, NO MATTER HOW REMOTE OR CONTINGENT, WILL BE 
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ABLE TO BE DEALT WITH IN THE BANKRUPTCY CASE.  IT PERMITS THE BROADEST POSSIBLE 
RELIEF IN THE BANKRUPTCY COURT.  
  PARAGRAPH (5) DEFINES 'COMMODITY BROKER' BY REFERENCE TO VARIOUS TERMS USED AND 
DEFINED IN SUBCHAPTER IV OF CHAPTER 7. COMMODITY BROKER LIQUIDATION.  THE TERMS ARE 
DESCRIBED IN CONNECTION WITH SECTION 761, INFRA.  
  PARAGRAPH (6) DEFINES 'COMMUNITY CLAIM' FOR THOSE EIGHT STATES THAT HAVE COMMUNITY 
PROPERTY LAWS.  THE DEFINITION IS KEYED TO THE LIABILITY OF THE DEBTOR'S PROPERTY 
FOR A CLAIM AGAINST EITHER THE DEBTOR OR THE DEBTOR'S SPOUSE.  IF THE DEBTOR'S 
PROPERTY IS LIABLE FOR A CLAIM AGAINST EITHER, THAT CLAIM IS A COMMUNITY CLAIM.  
  PARAGRAPH (7) DEFINES 'CONSUMER DEBT.'  THE DEFINITION IS ADAPTED FROM THE 
DEFINITION USED IN VARIOUS CONSUMER PROTECTION LAWS.  IT ENCOMPASSES ONLY A DEBT 
INCURRED BY AN INDIVIDUAL PRIMARILY FOR A PERSONAL, FAMILY, OR HOUSEHOLD PURPOSE.  
  THE DEFINITION OF 'CORPORATION' IN PARAGRAPH (8) IS SIMILAR TO THE DEFINITION IN 
CURRENT LAW, SECTION 1(8).  THE TERM ENCOMPASSES ANY ASSOCIATION HAVING THE POWER OR 
PRIVILEGE THAT A PRIVATE CORPORATION, BUT NOT AN INDIVIDUAL OR PARTNERSHIP, HAS; 
PARTNERSHIP ASSOCIATIONS ORGANIZED UNDER A LAW THAT MAKES ONLY THE CAPITAL 
SUBSCRIBED RESPONSIBLE FOR THE DEBTS OF THE PARTNERSHIP; JOINT-STOCK COMPANY; 
UNINCORPORATED COMPANY OR ASSOCIATION; AND BUSINESS TRUST. 'UNINCORPORATED 
ASSOCIATION' IS INTENDED SPECIFICALLY TO INCLUDE A LABOR UNION, AS WELL AS OTHER 
BODIES THAT COME UNDER THAT PHRASE AS USED UNDER CURRENT LAW.  THE EXCLUSION OF 
LIMITED PARTNERSHIPS IS EXPLICIT, AND NOT LEFT TO THE CASE LAW.  
  PARAGRAPH (G) DEFINES 'COURT' AS THE BANKRUPTCY JUDGE IN THE DISTRICT IN WHICH THE 
CASE IS PENDING EXCEPT IN MUNICIPAL ADJUSTMENT AND RAILROAD REORGANIZATION CASES, 
WHERE 'COURT' MEANS THE FEDERAL DISTRICT JUDGE.  
  PARAGRAPH (10) DEFINES 'CREDITOR' TO INCLUDE HOLDERS OF PREPETITION CLAIMS AGAINST 
THE DEBTOR.  HOWEVER, IT ALSO ENCOMPASSES CERTAIN HOLDERS OF CLAIMS THAT ARE DEEMED 
TO ARISE BEFORE THE DATE OF THE FILING OF THE PETITION, SUCH AS THOSE INJURED BY THE 
REJECTION OF AN EXECUTORY CONTRACT OR UNEXPIRED LEASE, CERTAIN INVESTMENT TAX CREDIT 
RECAPTURE CLAIM HOLDERS, 'INVOLUNTARY GAP ' CREDITORS, AND CERTAIN HOLDERS OF THE 
RIGHT OF SETOFF.  THE TERM ALSO INCLUDES THE HOLDER OF A PREPETITION COMMUNITY 
CLAIM.  A GUARANTOR OF OR SURETY FOR A CLAIM AGAINST THE DEBTOR IS ALSO A CREDITOR, 
BECAUSE HE HOLDS A CONTINGENT CLAIM AGAINST THE DEBTOR THAT BECOMES FIXED WHEN HE 
PAYS THE CREDITOR WHOSE CLAIM HE HAS GUARANTEED OR INSURED.  
  *23 **5809 PARAGRAPH (11) DEFINES 'CUSTODIAN.' THERE IS NO SIMILAR DEFINITION IN 
CURRENT LAW.  IT IS DEFINED TO FACILITATE DRAFTING, AND MEANS A PREPETITION 
LIQUIDATOR OF THE DEBTOR'S PROPERTY, SUCH AS AN ASSIGNEE FOR THE BENEFIT OF 
CREDITORS, A RECEIVER OF THE DEBTOR'S PROPERTY, OR ADMINISTRATOR OF THE DEBTOR'S 
PROPERTY.  THE DEFINITION OF CUSTODIAN TO INCLUDE A RECEIVER OR TRUSTEE IS 
DESCRIPTIVE, AND NOT MEANT TO BE LIMITED TO COURT OFFICERS WITH THOSE TITLES.  THE 
DEFINITION IS INTENDED TO INCLUDE OTHER OFFICERS OF THE COURT IF THEIR FUNCTIONS ARE 
SUBSTANTIALLY SIMILAR TO THOSE OF A RECEIVER OR TRUSTEE.  
  'DEBT' IS DEFINED IN PARAGRAPH (12) AS A LIABILITY ON A CLAIM. THE TERMS  'DEBT' 
AND 'CLAIM' ARE COEXTENSIVE:  A CREDITOR HAS A 'CLAIM'  AGAINST THE DEBTOR; THE 
DEBTOR OWES A 'DEBT' TO THE CREDITOR.  THIS DEFINITION OF 'DEBT ' AND THE DEFINITION 
OF 'CLAIM' ON WHICH IT IS BASED, PROPOSED 11 U.S.C. 101(4), DOES NOT INCLUDE A 
TRANSACTION SUCH AS A POLICY LOAN ON AN INSURANCE POLICY.  UNDER THAT KING OF 
TRANSACTION, THE DEBTOR IS NOT LIABLE TO THE INSURANCE COMPANY FOR REPAYMENT; THE 
AMOUNT OWED IS MERELY AVAILABLE TO THE COMPANY FOR SETOFF AGAINST ANY BENEFITS THAT 
BECOME PAYABLE UNDER POLICY.  AS SUCH, THE LOAN IS NOT A CLAIM (IT IS NOT A RIGHT TO 
PAYMENT) THAT THE COMPANY CAN ASSERT AGAINST THE ESTATE; NOR IS THE DEBTOR'S 
OBLIGATION A DEBT (A LIABILITY ON A CLAIM) THAT WILL BE DISCHARGED UNDER PROPOSED 11 
U.S.C. 523 OR 524.  
  PARAGRAPH (13) DEFINES 'DEBTOR.'  DEBTOR MEANS PERSON OR MUNICIPALITY CONCERNING 
WHICH A CASE UNDER TITLE II HAS BEEN COMMENCED.  THIS IS A CHANGE IN TERMINOLOGY 
FROM PRESENT LAW, WHICH IDENTIFIES THE PERSON BY OR AGAINST WHOM A PETITION IS FILED 
IN A STRAIGHT BANKRUPTCY LIQUIDATION CASE AS THE 'BANKRUPT ', AND A PERSON OR 
MUNICIPALITY THAT IS PROCEEDING UNDER A DEBTOR REHABILITATION CHAPTER (CHAPTERS VIII 
THROUGH XIII OF THE BANKRUPTCY ACT) AS A 'DEBTOR.'  THE TERM 'DEBTOR'  IS USED FOR 
BOTH KINDS OF CASES IN THIS BILL, FOR EASE OF REFERENCE IN CHAPTERS 1, 3, AND 5 
(WHICH APPLY TO STRAIGHT BANKRUPTCY AND REORGANIZATION CASES.)  
  PARAGRAPH (14) DEFINES 'DISINTERESTED PERSON.'  THE DEFINITION IS ADAPTED FROM 
SECTION 158 OF CHAPTER X OF CURRENT LAW, THOUGH IT IS EXPANDED AND MODIFIED IN SOME 
RESPECTS.  A PERSON IS A DISINTERESTED PERSON IF THE PERSON IS NOT A CREDITOR, 
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EQUITY SECURITY HOLDER, OR INSIDER; IS NOT AND WAS NOT AN INVESTMENT BANKER OF THE 
DEBTOR FOR ANY OUTSTANDING SECURITY OF THE DEBTOR (THE CHANGE FROM UNDERWRITER IN 
CURRENT LAW TO INVESTMENT BANKER IS TO MAKE THE TERM MORE DESCRIPTIVE AND TO AVOID 
CONFLICT WITH THE DEFINITION OF UNDERWRITER IN SECTION 2(11) OF THE SECURITIES ACT 
OF 1933 (15 U.S.C. 77B(11)); HAS NOT BEEN AN INVESTMENT BANKER FOR A SECURITY OF THE 
DEBTOR WITHIN 3 YEARS BEFORE THE DATE OF THE FILING OF THE PETITION (THE CHANGE FROM 
FIVE YEARS TO THREE YEARS HERE CONFORMS THE DEFINITION WITH THE STATUTE OF 
LIMITATIONS IN THE SECURITIES ACT OF 1933), OR AN ATTORNEY FOR SUCH AN INVESTMENT 
BANKER; IS NOT AN INSIDER OF THE DEBTOR OR OF SUCH AN INVESTMENT BANKER; AND DOES 
NOT HAVE AN INTEREST MATERIALLY ADVERSE TO THE ESTATE.  
  *24 'ENTITY' IS DEFINED, FOR CONVENIENCE, IN PARAGRAPH (15), TO INCLUDE PERSON, 
ESTATE, TRUST, AND GOVERNMENTAL UNIT.  IT IS THE MOST INCLUSIVE OF THE VARIOUS 
DEFINED TERMS RELATING TO BODIES OR UNITS.  
  **5810 PARAGRAPH (16) DEFINES 'EQUITY SECURITY.'  THE TERM INCLUDES A SHARE OR 
STOCK IN A CORPORATION, A LIMITED PARTNER'S INTEREST IN A LIMITED PARTNERSHIP, AND A 
WARRANT OR RIGHT TO SUBSCRIBE TO AN EQUITY SECURITY.  THE TERM DOES NOT INCLUDE A 
SECURITY, SUCH AS A CONVERTIBLE DEBENTURE, THAT IS CONVERTIBLE INTO EQUITY SECURITY, 
BUT HAS NOT BEEN CONVERTED.  
  PARAGRAPH (17) DEFINES 'EQUITY SECURITY HOLDER' FOR CONVENIENCE AS THE HOLDER OF 
AN EQUITY SECURING OF THE DEBTOR.  
  PARAGRAPH (18) DEFINES 'FARMER.'  IT ENCOMPASSES ONLY THOSE PERSONS FOR WHOM 
FARMING OPERATIONS CONTRIBUTE 75 PERCENT OR MORE OF THEIR TOTAL INCOME.  
  PARAGRAPHS (19) AND (20) DEFINE 'FOREIGN PROCEEDINGS' FOR 'FOREIGN 
REPRESENTATIVE'.  A FOREIGN PROCEEDING IS A PROCEEDING IN ANOTHER COUNTRY IN WHICH 
THE DEBTOR HAS SOME SUBSTANTIAL CONNECTION FOR THE PURPOSE OF LIQUIDATING THE ESTATE 
OF THE DEBTOR OR THE PURPOSE OF FINANCIAL REHABILITATION OF THE DEBTOR.  A FOREIGN 
REPRESENTATIVE IS THE REPRESENTATIVE OF THE ESTATE IN A FOREIGN PROCEEDING, SUCH AS 
A TRUSTEE OR ADMINISTRATOR.  
  PARAGRAPH (21) DEFINES 'GOVERNMENTAL UNIT' IN THE BROADEST SENSE.  THE DEFINITION 
ENCOMPASSES THE UNITED STATES, A STATE, COMMONWEALTH, DISTRICT, TERRITORY, 
MUNICIPALITY, OR FOREIGN STATE, AND A DEPARTMENT, AGENCY, OR INSTRUMENTALITY OF ANY 
OF THOSE ENTITIES.  'DEPARTMENT, AGENCY, OR INSTRUMENTALITY' DOES NOT INCLUDE AN 
ENTITY THAT OWES ITS EXISTENCE TO STATE ACTION, SUCH AS THE GRANTING OF A CHARTER OR 
A LICENSE BUT THAT HAS NO OTHER CONNECTION WITH A STATE OR LOCAL GOVERNMENT OR THE 
FEDERAL GOVERNMENT.  THE RELATIONSHIP MUST BE AN ACTIVE ONE IN WHICH THE DEPARTMENT, 
AGENCY, OR INSTRUMENTALITY IS ACTUALLY CARRYING OUT SOME GOVERNMENTAL FUNCTION.  
  PARAGRAPH (22) DEFINES 'INDENTURE TRUSTEE' AS THE TRUSTEE UNDER AN INDENTURE.  
  PARAGRAPH (24) DEFINES 'INDIVIDUAL WITH REGULAR INCOME.'  THE EFFECT OF THIS 
DEFINITION, AND OF ITS USE IN SECTION 109(E), IS TO EXPAND SUBSTANTIALLY THE KINDS 
OF INDIVIDUALS THAT ARE ELIGIBLE FOR RELIEF UNDER CHAPTER 13, ADJUSTMENT OF DEBTS OF 
AN INDIVIDUAL WITH REGULAR INCOME.  CHAPTER XIII IS NOW AVAILABLE ONLY FOR WAGE 
EARNERS.  THE DEFINITION ENCOMPASSES ALL INDIVIDUALS WITH INCOMES THAT ARE 
SUFFICIENTLY STABLE AND REGULAR TO ENABLE THEM TO MAKE PAYMENTS UNDER A CHAPTER 13 
PLAN.  THUS, INDIVIDUALS ON WELFARE, SOCIAL SECURITY, FIXED PENSION INCOMES, OR WHO 
LIVE ON INVESTMENT INCOMES, WILL BE ABLE TO WORK OUT REPAYMENT PLANS WITH THEIR 
CREDITORS RATHER THAN BEING FORCED INTO STRAIGHT BANKRUPTCY. ALSO, SELF-EMPLOYED 
INDIVIDUALS WILL BE ELIGIBLE TO USE CHAPTER 13 IF THEY HAVE REGULAR INCOMES.  
  HOWEVER, THE DEFINITION EXCLUDES CERTAIN STOCKBROKERS AND COMMODITY BROKERS, IN 
ORDER TO PROHIBIT THEM FROM PROCEEDING UNDER CHAPTER 13 AND AVOIDING THE CUSTOMER 
PROTECTION PROVISIONS OF CHAPTER 7.  
  *25 'INSIDER', DEFINED IN PARAGRAPH (25), IS A NEW TERM.  AN INSIDER IS ONE WHO 
HAS A SUFFICIENTLY CLOSE RELATIONSHIP WITH THE DEBTOR THAT HIS CONDUCT IS MADE 
SUBJECT TO CLOSER SCRUTINY THAN THOSE DEALING AT ARMS LENGTH WITH THE DEBTOR. IF THE 
DEBTOR IS AN INDIVIDUAL, THAN A RELATIVE **5811 OF THE DEBTOR, A PARTNERSHIP IN 
WHICH THE DEBTOR IS A GENERAL PARTNER, A GENERAL PARTNER OF THE DEBTOR, AND A 
CORPORATION CONTROLLED BY THE DEBTOR ARE ALL INSIDERS.  IF THE DEBTOR IS A 
CORPORATION, THEN A CONTROLLING PERSON, A RELATIVE OF A CONTROLLING PERSON, A 
PARTNERSHIP IN WHICH THAT DEBTOR IS A GENERAL PARTNER, AND A GENERAL PARTNER OF THE 
DEBTOR ARE ALL INSIDERS.  IF THE DEBTOR IS A PARTNERSHIP, THEN A GENERAL PARTNER OF 
OR IN THE DEBTOR, A RELATIVE OF A GENERAL PARTNER IN THE DEBTOR, AND A PERSON IN 
CONTROL ARE ALL INSIDERS.  IN ADDITION, AFFILIATES OF THE DEBTOR AND MANAGING AGENTS 
ARE INSIDERS.  
  THE DEFINITION OF 'INSOLVENT' IN PARAGRAPH (26) IS ADOPTED FROM SECTION 1(19) OF 
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CURRENT LAW.  AN ENTITY IS INSOLVENT IF ITS DEBTS ARE GREATER THAN ITS ASSETS, AT A 
FAIR VALUATION, EXCLUSIVE OF PROPERTY EXEMPTED OR FRAUDULENTLY TRANSFERRED.  IT IS 
THE TRADITIONAL BANKRUPTCY BALANCE SHEET TEST OF INSOLVENCY.  FOR A PARTNERSHIP, THE 
DEFINITION IS MODIFIED TO ACCOUNT FOR THE LIABILITY OF A GENERAL PARTNER FOR THE 
PARTNERSHIP'S DEBTS.  THE DIFFERENCE IN THIS DEFINITION FROM THAT IN CURRENT LAW IS 
IN THE EXCLUSION OF EXEMPT PROPERTY FOR ALL PURPOSES IN THE DEFINITION OF INSOLVENT.  
  PARAGRAPH (27) DEFINES 'JUDICIAL LIEN.'  IT IS ONE OF THREE KINDS OF LIENS DEFINED 
IN THIS SECTION.  A JUDICIAL LIEN IS A LIEN OBTAINED BY JUDGMENT, LEVY, 
SEQUESTRATION, OR OTHER LEGAL OR EQUITABLE PROCESS OR PROCEEDING.  
  PARAGRAPH (28) DEFINES 'LIEN.'  THE DEFINITION IS NEW AND IS VERY BROAD.  A LIEN 
IS DEFINED AS A CHARGE AGAINST OR INTEREST IN PROPERTY TO SECURE PAYMENT OF A DEBT 
OR PERFORMANCE OF AN OBLIGATION.  IT INCLUDES INCHOATE LIENS.  IN GENERAL, THE 
CONCEPT OF LIEN IS DIVIDED INTO THREE KINDS OF LIENS:  JUDICIAL LIENS, SECURITY 
INTERESTS, AND STATUTORY LIENS.  THOSE THREE CATEGORIES ARE MUTUALLY EXCLUSIVE AND 
ARE EXHAUSTIVE EXCEPT FOR CERTAIN COMMON LAW LIENS.  
  PARAGRAPH (29) DEFINES 'MUNICIPALITY.'  THE DEFINITION IS ADAPTED FROM THE TERMS 
USED IN THE CHAPTER IX (MUNICIPAL BANKRUPTCY) AMENDMENT TO THE BANKRUPTCY ACT 
ENACTED IN 1976 (PUB. L. 94-260). THAT AMENDMENT SPOKE IN TERMS OF 'POLITICAL 
SUBDIVISION OR PUBLIC AGENCY OR INSTRUMENTALITY OF A STATE '. BANKRUPTCY ACT SEC. 
84.  THE TERM MUNICIPALITY IS DEFINED BY THOSE THREE TERMS FOR CONVENIENCE. IT DOES 
NOT INCLUDE THE DISTRICT OF COLUMBIA OR ANY TERRITORIES OF THE UNITED STATES.  
  'PERSON' IS DEFINED IN PARAGRAPH (30).  THE DEFINITION IS A CHANGE IN WORDING, BUT 
NOT IN SUBSTANCE, FROM THE DEFINITION IN SECTION 1(23) OF THE BANKRUPTCY ACT.  THE 
DEFINITION IS ALSO SIMILAR TO THE ONE CONTAINED IN 1 U.S.C. SEC. 1, BUT IS REPEATED 
HERE FOR CONVENIENCE AND EASE OF REFERENCE. PERSON INCLUDES INDIVIDUAL, PARTNERSHIP, 
AND CORPORATION.  THE EXCLUSION OF GOVERNMENTAL UNITS IS MADE EXPLICIT IN ORDER TO 
AVOID ANY CONFUSION THAT MAY ARISE IF, FOR EXAMPLE, A MUNICIPALITY IS INCORPORATED 
AND THUS IS LEGALLY A CORPORATION AS WELL AS GOVERNMENTAL UNIT.  THE DEFINITION DOES 
NOT INCLUDE AN ESTATE OR A TRUST, WHICH ARE INCLUDED ONLY IN THE DEFINITION OF 
'ENTITY' IN PROPOSED 11 U.S.C. 101(14).  
  *26 'PETITION' IS DEFINED FOR CONVENIENCE IN PARAGRAPH (31).  PETITION IS A 
PETITION UNDER SECTION 301, 302, 303, OR 304 OF THE BANKRUPTCY CODE-- THAT IS, A 
PETITION THAT COMMENCES A CASE UNDER TITLE 11.  
  PARAGRAPH (32) DEFINES PURCHASER AS A TRANSFEREE OF A VOLUNTARY TRANSFER, SUCH AS 
A SALE OR GIFT, AND INCLUDES AN IMMEDIATE OR MEDIATE TRANSFEREE OF A PURCHASER.  
  THE DEFINITION OF 'RAILROAD' IN PARAGRAPH (33) IS DERIVED FROM SECTION 77 OF THE 
BANKRUPTCY ACT.  A RAILROAD IS A COMMON CARRIER BY RAILROAD ENGAGED IN THE 
TRANSPORTATION OF INDIVIDUALS OR PROPERTY, OR AN OWNER OF TRACKAGE FACILITIES LEASED 
BY SUCH A COMMON CARRIER. THE EFFECT OF THE DEFINITION AND THE USE OF THE TERM IN 
SECTION 109(D) IS TO ELIMINATE THE LIMITATION NOW FOUND IN SECTION 77 OF THE 
BANKRUPTCY ACT THAT ONLY RAILROADS ENGAGED IN INTERSTATE COMMERCE MAY PROCEED UNDER 
THE RAILROAD REORGANIZATION PROVISIONS.  THE LIMITATION MAY HAVE BEEN INSERTED 
BECAUSE OF A DOUBT THAT THE COMMERCE POWER COULD NOT REACH INTRASTATE RAILROADS.  BE 
THAT AS IT MAY, THIS BILL IS ENACTED UNDER THE BANKRUPTCY POWER.  
  PARAGRAPH (34) DEFINES 'RELATIVE' AS AN INDIVIDUAL RELATED BY AFFINITY OR 
CONSANGUINITY WITHIN THE THIRD DEGREE AS DETERMINED BY THE COMMON LAW, AND INCLUDES 
INDIVIDUALS IN A STEP OR ADOPTIVE RELATIONSHIP.  THE DEFINITION IS SIMILAR TO 
CURRENT LAW, BUT ADDS THE LATTER PHRASE.  THIS DEFINITION SHOULD BE APPLIED AS OF 
THE TIME WHEN THE TRANSACTION THAT IT CONCERNS TOOK PLACE.  THUS, A FORMER SPOUSE IS 
NOT A RELATIVE, BUT IF, FOR EXAMPLE, FOR PURPOSES OF THE PREFERENCE SECTION, 
PROPOSED 11 U.S.C. 547(B)(4)(B), THE TRANSFEREE WAS A SPOUSE OF THE DEBTOR AT THE 
TIME OF THE TRANSFER SOUGHT TO BE AVOIDED, THEN THE TRANSFEREE WOULD BE RELATIVE AND 
SUBJECT TO THE INSIDER RULES, EVEN IF THE TRANSFEREE WAS NO LONGER MARRIED TO THE 
DEBTOR AT THE TIME OF THE COMMENCEMENT OF THE CASE OR AT THE TIME OF THE 
COMMENCEMENT OF THE PREFERENCE RECOVERY PROCEEDING.  
  PARAGRAPH (35) DEFINES 'SECURITY.'  THE DEFINITION IS NEW AND IS MODELED ON THE 
MOST RECENT DRAFT OF THE AMERICAN LAW INSTITUTE'S PROPOSED SECURITIES CODE, WITH 
SOME EXCEPTIONS.  THE INTEREST OF A LIMITED PARTNER IN A LIMITED PARTNERSHIP IS 
INCLUDED IN ORDER TO MAKE SURE THAT EVERYTHING THAT IS DEFINED AS AN EQUITY SECURITY 
IS ALSO A 'SECURITY.'  THE DEFINITION, AS WITH THE DEFINITION OF 'ENTITY', 
'INSIDER', AND 'PERSON', IS OPEN-ENDED BECAUSE THE TERM IS NOT SUSCEPTIBLE OF 
PRECISE SPECIFICATION.  THUS THE COURTS WILL BE ABLE TO USE THE CHARACTERIZATION 
PROVIDED IN THIS DEFINITION TO TREAT WITH NEW KINDS OF DOCUMENTS ON A FLEXIBLE 
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BASIS.  
  PARAGRAPHS (36) AND (37) DEFINE 'SECURITY AGREEMENT' AND 'SECURITY INTEREST.  '  A 
SECURITY INTEREST IS ONE OF THE KINDS OF LIENS.  IT IS A LIEN CREATED BY AN 
AGREEMENT. SECURITY AGREEMENT IS DEFINED AS THE AGREEMENT CREATING THE SECURITY 
INTEREST.  THOUGH THESE TERMS ARE SIMILAR TO THE SAME TERMS IN THE UNIFORM 
COMMERCIAL CODE, ARTICLE IX, THEY ARE BROADER.  FOX EXAMPLE, THE U.C.C. DOES NOT 
COVER REAL PROPERTY MORTGAGES.  UNDER THIS DEFINITION, SUCH A MORTGAGE IS INCLUDED, 
AS ARE ALL OTHER LIENS CREATED BY AGREEMENT; EVEN THOUGH NOT COVERED BY THE U.C.C..  
ALL U.C.C. SECURITY INTERESTS AND SECURITY AGREEMENTS ARE, HOWEVER, SECURITY 
INTERESTS AND SECURITY AGREEMENTS UNDER THIS DEFINITION.  WHETHER A CONSIGNMENT OR A 
LEASE CONSTITUTES A SECURITY INTEREST UNDER THE BANKRUPTCY CODE WILL DEPEND ON 
WHETHER IT CONSTITUTES A SECURITY INTEREST UNDER APPLICABLE STATE OR LOCAL LAW.  
  *27 PARAGRAPH (38) DEFINES ANOTHER KING OF LIEN, 'STATUTORY LIEN.'  THE 
DEFINITION, DERIVED FROM CURRENT LAW, STATES THAT A STATUTORY LIEN IS A LIEN ARISING 
SOLELY BY FORCE OF STATUTE ON SPECIFIED CIRCUMSTANCES OR CONDITIONS AND INCLUDES A 
LIEN OF DISTRESS FOR RENT (WHETHER STATUTORY, COMMON LAW, OR OTHERWISE). THE 
DEFINITION EXCLUDES JUDICIAL LIENS AND SECURITY INTERESTS, WHETHER OR NOT THEY ARE 
PROVIDED FOR OR ARE DEPENDENT ON A STATUTE, AND WHETHER OR NOT THEY ARE MADE FULLY 
EFFECTIVE BY STATUTE.  A STATUTORY LIEN IS ONLY ONE THAT ARISES AUTOMATICALLY, AND 
IS NOT BASED ON AN AGREEMENT TO GIVE A LIEN OR ON JUDICIAL ACTION. MECHANICS', 
MATERIALMEN'S, AND WAREHOUSEMEN'S LIENS ARE EXAMPLES. TAX LIENS ARE ALSO INCLUDED IN 
THE DEFINITION OF STATUTORY LIEN.  
  'STOCKBROKER' IS DEFINED IN PARAGRAPH (39) AS A PERSON ENGAGED IN THE BUSINESS OF 
EFFECTING TRANSACTIONS IN SECURITIES FOR THE ACCOUNT OF OTHERS OR WITH MEMBERS OF 
THE GENERAL PUBLIC FROM OR FOR SUCH PERSON'S OWN ACCOUNT, IF THE PERSON HAS A 
CUSTOMER, AS DEFINED.  THUS, THE DEFINITION, DERIVED FROM A COMBINATION OF THE 
DEFINITIONS OF 'BROKER'  AND 'DEALER' IN THE SECURITIES EXCHANGE ACT OF 1934, 
ENCOMPASSES BOTH BROKERS AND DEALERS.  THE DEFINITION IS USED IN SECTION 109 AND IN 
SUBCHAPTER III OF CHAPTER 7, STOCKHOLDER LIQUIDATION.  THE TERM DOES NOT ENCOMPASS 
AN EMPLOYEE WHO ACTS FOR A PRINCIPAL THAT 'EFFECTS' TRANSACTION OR DEALS WITH THE 
PUBLIC, BECAUSE SUCH AN EMPLOYEE WILL NOT HAVE A 'CUSTOMER'.  
  PARAGRAPH (40) DEFINES 'TRANSFER.'  IT IS DERIVED AND ADAPTED, WITH STYLISTIC 
CHANGES, FROM SECTION 1(30) OF THE BANKRUPTCY ACT.  A TRANSFER IS A DISPOSITION OF 
AN INTEREST IN PROPERTY.  THE DEFINITION OF TRANSFER IS AS BROAD AS POSSIBLE.  MANY 
OF THE POTENTIALLY LIMITING WORDS IN CURRENT LAW ARE DELETED, AND THE LANGUAGE IS 
SIMPLIFIED.  UNDER THIS DEFINITION, ANY TRANSFER OF AN INTEREST IN PROPERTY IS A 
TRANSFER, INCLUDING A TRANSFER OF POSSESSION, CUSTODY, OR CONTROL EVEN IF THERE IS 
NO TRANSFER OF TITLE, BECAUSE POSSESSION, CUSTODY, AND CONTROL ARE INTERESTS IN 
PROPERTY.  A DEPOSIT IN A BANK ACCOUNT OR SIMILAR ACCOUNT IS A TRANSFER. 
 


SEC. 102.  RULES OF CONSTRUCTION 
  
  SECTION 102 PROVIDES SEVEN RULES OF CONSTRUCTION. SOME ARE DERIVED FROM CURRENT 
LAW; OTHERS ARE DERIVED FROM 1 U.S.C. 1; A FEW ARE NEW.  THEY APPLY GENERALLY 
THROUGHOUT PROPOSED TITLE 11.  THESE ARE TERMS THAT ARE NOT APPROPRIATE FOR 
DEFINITION, BUT THAT REQUIRE AN EXPLANATION.  
  PARAGRAPH (1) DEFINES THE CONCEPT OF 'AFTER NOTICE AND A HEARING.'  THE CONCEPT IS 
CENTRAL TO THE BILL AND TO THE SEPARATION OF THE ADMINISTRATIVE AND JUDICIAL 
FUNCTIONS OF BANKRUPTCY JUDGES.  THE PHRASE MEANS AFTER SUCH NOTICE AS IS 
APPROPRIATE IN THE PARTICULAR CIRCUMSTANCES (TO BE PRESCRIBED BY EITHER THE RULES OF 
BANKRUPTCY PROCEDURE OR BY THE COURT IN INDIVIDUAL CIRCUMSTANCES THAT THE RULES DO 
NOT COVER.  IN MANY CASES, THE RULES WILL PROVIDE FOR COMBINED NOTICE OF SEVERAL 
PROCEEDINGS), AND SUCH OPPORTUNITY FOR A HEARING AS IS APPROPRIATE IN THE PARTICULAR 
CIRCUMSTANCES.  THUS, A HEARING WILL NOT BE NECESSARY IN EVERY INSTANCE.  IF THERE 
IS NO OBJECTION TO THE PROPOSED ACTION, THE ACTION MAY GO AHEAD WITHOUT COURT 
ACTION.  THIS IS A SIGNIFICANT CHANGE FROM PRESENT LAW, WHICH REQUIRES THE 
AFFIRMATIVE APPROVAL OF THE BANKRUPTCY JUDGE FOR ALMOST EVERY ACTION.  THE CHANGE 
WILL PERMIT THE BANKRUPTCY JUDGE TO STAY REMOVED FROM THE ADMINISTRATION OF THE *28 
BANKRUPTCY OR REORGANIZATION CASE, AND TO BECOME INVOLVED ONLY WHEN THERE IS A 
DISPUTE ABOUT A PROPOSED ACTION, THAT IS, ONLY WHEN THERE IS AN OBJECTION.  THE 
PHRASE 'SUCH OPPORTUNITY FOR A HEARING AS IS APPROPRIATE IN THE PARTICULAR 
CIRCUMSTANCES' IS DESIGNED TO PERMIT THE RULES **5814 AND THE COURTS TO EXPEDITE OR 
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DISPENSE WITH HEARINGS WHEN SPEED IS ESSENTIAL.  THE LANGUAGE 'OR SIMILAR PHRASE' IS 
INTENDED TO COVER THE FEW INSTANCES IN THE BILL WHERE 'AFTER NOTICE AND A HEARING' 
IS INTERRUPTED BY ANOTHER PHRASE, SUCH AS 'AFTER NOTICE TO THE DEBTOR AND A 
HEARING.'  
  PARAGRAPH (2) SPECIFIES THAT 'CLAIM AGAINST THE DEBTOR' INCLUDES CLAIM AGAINST 
PROPERTY OF THE DEBTOR.  THIS PARAGRAPH IS INTENDED TO COVER NONRECOURSE LOAN 
AGREEMENTS WHERE THE CREDITOR'S ONLY RIGHTS ARE AGAINST PROPERTY OF THE DEBTOR, AND 
NOT AGAINST THE DEBTOR PERSONALLY.  THUS, SUCH AN AGREEMENT WOULD GIVE RISE TO A 
CLAIM THAT WOULD BE TREATED AS A CLAIM AGAINST THE DEBTOR PERSONALLY, FOR THE 
PURPOSES OF THE BANKRUPTCY CODE.  
  PARAGRAPH (3) IS A CODIFICATION OF AMERICAN SURETY CO. V. MAROTTA, 287 U.S. 513 
(1933).  IT SPECIFIES THAT 'INCLUDES' AND 'INCLUDING' ARE NOT LIMITING.  
  PARAGRAPH (4) SPECIFIES THAT 'MAY NOT' IS PROHIBITIVE AND NOT PERMISSIVE (SUCH AS 
IN 'MIGHT NOT').  
  PARAGRAPH (5) SPECIFIES THAT 'OR' IS NOT EXCLUSIVE. THUS, IF A PARTY 'MAY DO  (A) 
OR (B)', THEN THE PARTY MAY DO EITHER OR BOTH. THE PARTY IS NOT LIMITED TO A 
MUTUALLY EXCLUSIVE CHOICE BETWEEN THE TWO ALTERNATIVES.  
  PARAGRAPH (6) MAKES CLEAR THAT 'ORDER FOR RELIEF' MEANS ENTRY OF AN ORDER FOR 
RELIEF.  IF THE COURT ORALLY ORDERS RELIEF, BUT THE ORDER IS NOT ENTERED UNTIL A 
LATER TIME, THEN ANY TIME MEASUREMENTS IN THE BILL ARE FROM ENTRY, NOT FROM THE ORAL 
ORDER.  IN A VOLUNTARY CASE, THE ENTRY OF THE ORDER FOR RELIEF IS THE FILING OF THE 
PETITION COMMENCING THE VOLUNTARY CASE.  
  PARAGRAPH (7) SPECIFIES THAT THE SINGULAR INCLUDES THE PLURAL. THE PLURAL, 
HOWEVER, GENERALLY DOES NOT INCLUDE THE SINGULAR.  THE BILL USES ONLY THE SINGULAR, 
EVEN WHEN THE ITEM IN QUESTION MOST OFTEN IS FOUND IN PLURAL QUANTITIES, IN ORDER TO 
AVOID THE CONFUSION POSSIBLE IF BOTH RULES OF CONSTRUCTION APPLIED.  WHEN AN ITEM IS 
SPECIFIED IN THE PLURAL, THE PLURAL IS INTENDED. 
 


SEC. 103.  APPLICABILITY OF CHAPTERS 
  
  SECTION 103 PRESCRIBES WHICH CHAPTERS OF THE PROPOSED BANKRUPTCY CODE APPLY IN 
VARIOUS CASES.  ALL CASES, OTHER THAN CASES ANCILLARY TO FOREIGN PROCEEDINGS, ARE 
FILED UNDER CHAPTER 7, 9, 11, OR 13, THE OPERATIVE CHAPTERS OF THE PROPOSED 
BANKRUPTCY CODE.  THE GENERAL PROVISIONS THAT APPLY NO MATTER WHICH CHAPTER A CASE 
IS FILED UNDER ARE FOUND IN CHAPTERS 1, 3, AND 5. SUBSECTION (A) MAKES THIS 
EXPLICIT, WITH AN EXCEPTION FOR CHAPTER 9.  THE OTHER PROVISIONS, WHICH ARE SELF-
EXPLANATORY, PROVIDE THE SPECIAL RULES FOR STOCKBROKER LIQUIDATIONS, COMMODITY 
BROKER LIQUIDATIONS, MUNICIPAL DEBT ADJUSTMENTS, AND RAILROAD REORGANIZATIONS. 
 


SEC. 104.  ADJUSTMENT OF DOLLAR AMOUNTS 
  
  THIS SECTION REQUIRES THAT THE DIRECTOR OF THE ADMINISTRATIVE OFFICE OF THE U.S. 
COURTS REPORT TO CONGRESS AND THE PRESIDENT BEFORE OCT. 1, *29 1985, AND BEFORE MAY 
1 EVERY 6 YEARS THEREAFTER A RECOMMENDATION FOR ADJUSTMENT IN DOLLAR AMOUNTS FOUND 
IN THIS TITLE.  THE COMMITTEE FEELS **5815 THAT REGULAR ADJUSTMENT OF THE DOLLAR 
AMOUNTS BY THE DIRECTOR WILL CONSERVE CONGRESSIONAL TIME AND YET ASSURE THAT THE 
RELATIVE DOLLAR AMOUNTS USED IN THE BILL ARE MAINTAINED.  CHANGES IN THE COST OF 
LIVING SHOULD BE A SIGNIFICANT, BUT NOT NECESSARILY THE ONLY, FACTOR CONSIDERED BY 
THE DIRECTOR. THE FACT THAT THERE HAS BEEN AN INCREASE IN THE COST OF LIVING DOES 
NOT NECESSARILY MEAN THAT AN ADJUSTMENT OF DOLLAR AMOUNTS WOULD BE NEEDED OR 
WARRANTED. 
 


SEC. 105.  POWER OF COURT 
  
  SECTION 105 IS DERIVED FROM SECTION 2A(15) OF PRESENT LAW, WITH TWO CHANGES.  
FIRST, THE LIMITATION ON THE POWER OF A BANKRUPTCY JUDGE (THE POWER TO ENJOIN A 
COURT BEING RESERVED TO THE DISTRICT JUDGE) IS REMOVED AS INCONSISTENT WITH THE 
INCREASED POWERS AND JURISDICTION OF THE NEW BANKRUPTCY COURT.  SECOND, THE 
BANKRUPTCY JUDGE IS PROHIBITED FROM APPOINTING A RECEIVER IN A CASE UNDER TITLE 11 
UNDER ANY CIRCUMSTANCES.  THE BANKRUPTCY CODE HAS AMPLE PROVISION FOR THE 
APPOINTMENT OF A TRUSTEE WHEN NEEDED. APPOINTMENT OF A RECEIVER WOULD SIMPLY 
CIRCUMVENT THE ESTABLISHED PROCEDURES.  
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  THIS SECTION IS ALSO AN AUTHORIZATION, AS REQUIRED UNDER 28 U.S.C. 2283, FOR A 
COURT OF THE UNITED STATES TO STAY THE ACTION OF A STATE COURT. AS SUCH, TOUCEY V. 
NEW YORK LIFE INSURANCE COMPANY, 314 U.S. 118 (1941), [FN21]  IS OVERRULED. 
 


SEC. 106.  WAIVER OF SOVEREIGN IMMUNITY 
  
  SECTION 106 PROVIDES FOR A LIMITED WAIVER OF SOVEREIGN IMMUNITY IN BANKRUPTCY 
CASES.  THOUGH CONGRESS HAS THE POWER TO WAIVE SOVEREIGN IMMUNITY FOR THE FEDERAL 
GOVERNMENT COMPLETELY IN BANKRUPTCY CASES, THE POLICY FOLLOWED HERE IS DESIGNED TO 
ACHIEVE APPROXIMATELY THE SAME RESULT THAT WOULD PREVAIL OUTSIDE OF BANKRUPTCY.  
CONGRESS DOES NOT, HOWEVER, HAVE THE POWER TO WAIVE SOVEREIGN IMMUNITY COMPLETELY 
WITH RESPECT TO CLAIMS OF A BANKRUPT ESTATE AGAINST A STATE, THOUGH IT MAY EXERCISE 
ITS BANKRUPTCY POWER THROUGH THE SUPREMACY CLAUSE TO PREVENT OR PROHIBIT STATE 
ACTION THAT IS CONTRARY TO BANKRUPTCY POLICY.  
  THERE IS, HOWEVER, A LIMITED CHANGE FROM THE RESULT THAT WOULD PREVAIL IN THE 
ABSENCE OF BANKRUPTCY; THE CHANGE IS TWO-FOLD AND IS WITHIN CONGRESS' POWER VIS-A-
VIS BOTH THE FEDERAL GOVERNMENT AND THE STATES.  FIRST, THE FILING OF A PROOF OF 
CLAIM AGAINST THE ESTATE BY A GOVERNMENTAL UNIT IS A WAIVER BY THAT GOVERNMENTAL 
UNIT OF SOVEREIGN IMMUNITY WITH RESPECT TO COMPULSORY COUNTERCLAIMS, AS DEFINED IN 
THE FEDERAL RULES OF CIVIL PROCEDURE, THAT IS, COUNTERCLAIMS ARISING OUT OF THE SAME 
TRANSACTION OR OCCURRENCE. THE GOVERNMENTAL UNIT CANNOT RECEIVE A DISTRIBUTION FROM 
THE ESTATE WITHOUT SUBJECTING ITSELF TO ANY LIABILITY IT HAS TO THE ESTATE WITHIN 
THE CONFINES OF A COMPULSORY COUNTERCLAIM RULE.  ANY OTHER RESULT WOULD BE ONE-
SIDED.  THE COUNTERCLAIM BY THE ESTATE AGAINST THE GOVERNMENTAL UNIT IS WITHOUT 
LIMIT.  
  SECOND, THE ESTATE MAY OFFSET AGAINST THE ALLOWED CLAIM OF A GOVERNMENTAL UNIT, UP 
TO THE AMOUNT OF THE GOVERNMENTAL UNIT'S CLAIM, ANY CLAIM THAT THE DEBTOR, AND THUS 
THE ESTATE, HAS AGAINST THE GOVERNMENTAL *30 UNIT, **5816 WITHOUT REGARD TO WHETHER 
THE ESTATE'S CLAIM AROSE OUT OF THE SAME TRANSACTION OR OCCURRENCE AS THE 
GOVERNMENT'S CLAIM.  UNDER THIS PROVISION, THE SETOFF PERMITTED IS ONLY TO THE 
EXTENT OF THE GOVERNMENTAL UNIT'S CLAIM.  NO AFFIRMATIVE RECOVERY IS PERMITTED.  
SUBSECTION (A) GOVERNS AFFIRMATIVE RECOVERY.  
  THOUGH THIS SUBSECTION CREATES A PARTIAL WAIVER OF IMMUNITY WHEN THE GOVERNMENTAL 
UNIT FILES A PROOF OF CLAIM, IT DOES NOT WAIVE IMMUNITY IF THE DEBTOR OR TRUSTEE, 
AND NOT THE GOVERNMENTAL UNIT, FILES PROOF OF A GOVERNMENTAL UNIT'S CLAIM UNDER 
PROPOSED 11 U.S.C. 501(C).  
  THIS SECTION DOES NOT CONFER SOVEREIGN IMMUNITY ON ANY GOVERNMENTAL UNIT THAT DOES 
NOT ALREADY HAVE IMMUNITY.  IT SIMPLY RECOGNIZES ANY IMMUNITY THAT EXISTS AND 
PRESCRIBES THE PROPER TREATMENT OF CLAIMS BY AND AGAINST THAT SOVEREIGN. 
 


SEC. 107.  PUBLIC ACCESS TO PAPERS 
  
  SUBSECTION (A) OF THIS SECTION MAKES ALL PAPERS FILED IN A BANKRUPTCY CASE AND THE 
DOCKETS OF THE BANKRUPTCY COURT PUBLIC AND OPEN TO EXAMINATION AT REASONABLE TIMES 
WITHOUT CHARGE. 'DOCKET' INCLUDES THE CLAIMS DOCKET, THE PROCEEDINGS DOCKET, AND ALL 
PAPERS FILED IN A CASE.  
  SUBSECTION (B) PERMITS THE COURT, ON ITS OWN MOTION, AND REQUIRES THE COURT, ON 
THE REQUEST OF A PARTY IN INTEREST, TO PROTECT TRADE SECRETS, CONFIDENTIAL RESEARCH, 
DEVELOPMENT, OR COMMERCIAL INFORMATION, AND TO PROTECT PERSONS AGAINST SCANDALOUS OR 
DEFAMATORY MATTER. 
 


SEC. 108.  EXTENSION OF TIME 
  
  SUBSECTIONS (A) AND (B), DERIVED FROM BANKRUPTCY ACT SECTION 11, PERMIT THE 
TRUSTEE, WHEN HE STEPS INTO THE SHOES OF THE DEBTOR, AN EXTENSION OF TIME FOR FILING 
AN ACTION OR DOING SOME OTHER ACT THAT IS REQUIRED TO PRESERVE THE DEBTOR'S RIGHTS. 
SUBSECTION (A) EXTENDS ANY STATUTE OF LIMITATION FOR COMMENCING OR CONTINUING AN 
ACTION BY THE DEBTOR FOR TWO YEARS AFTER THE DATE OF THE ORDER FOR RELIEF, UNLESS IT 
WOULD EXPIRE LATER.  SUBSECTION (B) GIVES THE TRUSTEE 60 DAYS TO TAKE OTHER ACTIONS, 
NOT COVERED UNDER SUBSECTION (A), SUCH AS FILING A PLEADING, DEMAND, NOTICE, OR 
PROOF OF CLAIM OR LOSS (SUCH AS AN INSURANCE CLAIM), UNLESS THE PERIOD FOR DOING THE 
RELEVANT ACT EXPIRES LATER THAN 60 DAYS AFTER THE DATE OF THE ORDER FOR RELIEF.  
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  SUBSECTION (C) EXTENDS THE STATUTE OF LIMITATIONS FOR CREDITORS.  THUS, IF A 
CREDITOR IS STAYED FROM COMMENCING OR CONTINUING AN ACTION AGAINST THE DEBTOR 
BECAUSE OF THE BANKRUPTCY CASE, THE CREDITOR IS PERMITTED AN ADDITIONAL 30 DAYS 
AFTER NOTICE OF THE EVENT BY WHICH THE STAY IS TERMINATED, WHETHER THAT EVENT BE 
RELIEF FROM THE AUTOMATIC STAY UNDER PROPOSED 11 U.S.C. 362 OR 1301, THE CLOSING OF 
THE BANKRUPTCY CASE (WHICH TERMINATES THE STAY), OR THE EXCEPTION FROM DISCHARGE OF 
THE DEBTS ON WHICH THE CREDITOR CLAIMS.  
  IN THE CASE OF FEDERAL TAX LIABILITIES, THE INTERNAL REVENUE CODE SUSPENDS THE 
STATUTE OF LIMITATIONS ON A TAX LIABILITY OF A TAXPAYER FROM RUNNING WHILE HIS 
ASSETS ARE IN THE CONTROL OR CUSTODY OF A COURT AND FOR 6 MONTHS THEREAFTER (SEC. 
6503(B) OF THE CODE). THE AMENDMENT APPLIES THIS RULE IN A TITLE 11 PROCEEDING. 
ACCORDINGLY; THE STATUTE OF LIMITATIONS ON COLLECTION OF A NONDISCHARGEABLE FEDERAL 
TAX LIABILITY OF A DEBTOR WILL RESUME RUNNING AFTER 6 MONTHS FOLLOWING THE END OF 
**5817 *31 THE PERIOD DURING WHICH THE DEBTOR'S ASSETS ARE IN THE CONTROL OR CUSTODY 
OF THE BANKRUPTCY COURT.  THIS RULE WILL PROVIDE THE INTERNAL REVENUE SERVICE 
ADEQUATE TIME TO COLLECT NONDISCHARGEABLE TAXES FOLLOWING THE END OF THE TITLE 11 
PROCEEDINGS. 
 


SEC. 109.  WHO MAY BE A DEBTOR 
  
  THIS SECTION SPECIFIES ELIGIBILITY TO BE A DEBTOR UNDER THE BANKRUPTCY LAWS.  THE 
FIRST CRITERION, FOUND IN THE CURRENT BANKRUPTCY ACT SECTION 2A(1) REQUIRES THAT THE 
DEBTOR RESIDE OR HAVE A DOMICILE, A PLACE OF BUSINESS, OR PROPERTY IN THE UNITED 
STATES.  
  SUBSECTION (B) DEFINES ELIGIBILITY FOR LIQUIDATION UNDER CHAPTER 7.  ALL PERSONS 
ARE ELIGIBLE EXCEPT INSURANCE COMPANIES AND CERTAIN BANKING INSTITUTIONS.  THESE 
EXCLUSIONS ARE CONTAINED IN CURRENT LAW.  HOWEVER, THE BANKING INSTITUTION EXCEPTION 
IS EXPANDED IN LIGHT OF CHANGES IN VARIOUS BANKING LAWS SINCE THE CURRENT LAW WAS 
LAST AMENDED ON THIS POINT.  A CHANGE IS ALSO MADE TO CLARIFY THAT THE BANKRUPTCY 
LAWS COVER FOREIGN BANKS AND INSURANCE COMPANIES NOT ENGAGED IN THE BANKING OR 
INSURANCE BUSINESS IN THE UNITED STATES BUY HAVING ASSETS IN THE UNITED STATES.  
BANKING INSTITUTIONS AND INSURANCE ENGAGED IN BUSINESS IN THIS COUNTRY ARE EXCLUDED 
FROM LIQUIDATION UNDER THE BANKRUPTCY LAWS BECAUSE THEY ARE BODIES FOR WHICH 
ALTERNATE PROVISION IS MADE FOR THEIR LIQUIDATION UNDER VARIOUS STATE OR FEDERAL 
REGULATORY LAWS. CONVERSELY, WHEN A FOREIGN BANK OR INSURANCE COMPANY IS NOT ENGAGED 
IN THE BANKING OR INSURANCE BUSINESS IN THE UNITED STATE, THEN THOSE REGULATORY LAWS 
DO NOT APPLY, AND THE BANKRUPTCY LAWS ARE THE ONLY ONES AVAILABLE FOR ADMINISTRATION 
OF ANY ASSETS FOUND IN UNITED STATES.  
  THE FIRST CLAUSE OF SUBSECTION (B) PROVIDES THAT A RAILROAD IS NOT A DEBTOR EXCEPT 
WHERE THE REQUIREMENTS OF SECTION 1174 ARE MET.  
  SUBSECTION (C) PROVIDES THAT ONLY A PERSON WHO MAY BE A DEBTOR UNDER CHAPTER 7 AND 
A RAILROAD MAY ALSO BE A DEBTOR UNDER CHAPTER 11, BUT A STOCKBROKER OR COMMODITY 
BROKER IS ELIGIBLE FOR RELIEF ONLY UNDER CHAPTER 7.  SUBSECTION (D) ESTABLISHES 
DOLLAR LIMITATIONS ON THE AMOUNT OF INDEBTEDNESS THAT AN INDIVIDUAL WITH REGULAR 
INCOME CAN INCUR AND YET FILE UNDER CHAPTER 13. 
 


CHAPTER 3-- CASE ADMINISTRATION 
  


SUBCHAPTER 1-- COMMENCEMENT OF A CASE 
  


SEC. 301.  VOLUNTARY CASES 
  
  SECTION 301 SPECIFIES THE MANNER IN WHICH A VOLUNTARY BANKRUPTCY CASE IS 
COMMENCED.  THE DEBTOR FILES A PETITION UNDER THIS SECTION UNDER THE PARTICULAR 
OPERATIVE CHAPTER OF THE BANKRUPTCY CODE UNDER WHICH HE WISHES TO PROCEED.  THE 
FILING OF THE PETITION CONSTITUTES AN ORDER FOR RELIEF IN THE CASE UNDER THAT 
CHAPTER.  THE SECTION CONTAINS NO CHANGE FROM CURRENT LAW, EXCEPT FOR THE USE OF THE 
PHRASE 'ORDER FOR RELIEF' INSTEAD OF 'ADJUDICATION.'  THE TERM ADJUDICATION IS 
REPLACED BY A LESS PEJORATIVE PHRASE IN LIGHT OF THE CLEAR POWER OF CONGRESS TO 
PERMIT VOLUNTARY BANKRUPTCY WITHOUT THE NECESSITY FOR AN ADJUDICATION, AS UNDER THE 
1898 ACT, WHICH WAS ADOPTED WHEN VOLUNTARY BANKRUPTCY WAS A CONCEPT NOT THOROUGHLY 
TESTED. 
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**5818 *32 SEC. 302.  JOINT CASES 
  
  A JOINT CASE IS A VOLUNTARY BANKRUPTCY CASE CONCERNING A WIFE AND HUSBAND.  UNDER 
CURRENT LAW, THERE IS NO EXPLICIT PROVISION FOR JOINT CASES.  VERY OFTEN, HOWEVER, 
IN THE CONSUMER DEBTOR CONTEXT, A HUSBAND AND WIFE ARE JOINTLY LIABLE ON THEIR 
DEBTS, AND JOINTLY HOLD MOST OF THEIR PROPERTY.  A JOINT CASE WILL FACILITATE 
CONSOLIDATION OF THEIR ESTATES, TO THE BENEFIT OF BOTH THE DEBTORS AND THEIR 
CREDITORS, BECAUSE THE COST OF ADMINISTRATION WILL BE REDUCED, AND THERE WILL BE 
ONLY ONE FILING FEE.  
  SECTION 302 SPECIFIES THAT A JOINT CASE IS COMMENCED BY THE FILING OF A PETITION 
UNDER AN APPROPRIATE CHAPTER BY AN INDIVIDUAL AND THAT INDIVIDUAL'S SPOUSE.  THUS, 
ONE SPOUSE CANNOT TAKE THE OTHER INTO BANKRUPTCY WITHOUT THE OTHER'S KNOWLEDGE OR 
CONSENT.  THE FILING OF THE PETITION CONSTITUTES AN ORDER FOR RELIEF UNDER THE 
CHAPTER SELECTED.  
  SUBSECTION (B) REQUIRES THE COURT TO DETERMINE THE EXTENT, IF ANY, TO WHICH THE 
ESTATES OF THE TWO DEBTORS WILL BE CONSOLIDATED; THAT IS, ASSETS AND LIABILITIES 
COMBINED IN A SINGLE POOL TO PAY CREDITORS.  FACTORS THAT WILL BE RELEVANT IN THE 
COURT'S DETERMINATION INCLUDE THE EXTENT OF JOINTLY HELD PROPERTY AND THE AMOUNT OF 
JOINTLY-OWNED DEBTS.  THE SECTION, OF COURSE, IS NOT LICENSE TO CONSOLIDATE IN ORDER 
TO AVOID OTHER PROVISIONS OF THE TITLE TO THE DETRIMENT OF EITHER THE DEBTORS OR 
THEIR CREDITORS.  IT IS DESIGNED MAINLY FOR EASE OF ADMINISTRATION. 
 


SEC. 303  INVOLUNTARY CASES 
  
  SECTION 303 GOVERNS THE COMMENCEMENT OF INVOLUNTARY CASES UNDER TITLE 11.  AN 
INVOLUNTARY CASE MAY BE COMMENCED ONLY UNDER CHAPTER 7, LIQUIDATION, OR CHAPTER 11, 
REORGANIZATION. INVOLUNTARY CASES ARE NOT PERMITTED FOR MUNICIPALITIES, BECAUSE TO 
DO SO MAY CONSTITUTE AN INVASION OF STATE SOVEREIGNTY CONTRARY TO THE 10TH 
AMENDMENT, AND WOULD CONSTITUTE BAD POLICY, BY PERMITTING THE FATE OF A 
MUNICIPALITY, GOVERNED BY OFFICIALS ELECTED BY THE PEOPLE OF THE MUNICIPALITY, TO BE 
DETERMINED BY A SMALL NUMBER OF CREDITORS OF THE MUNICIPALITY.  INVOLUNTARY CHAPTER 
13 CASES ARE NOT PERMITTED EITHER.  TO DO SO WOULD CONSTITUTE BAD POLICY, BECAUSE 
CHAPTER 13 ONLY WORKS WHEN THERE IS A WILLING DEBTOR THAT WANTS TO REPAY HIS 
CREDITORS.  SHORT OF INVOLUNTARY SERVITUDE, IT IS DIFFICULT TO KEEP A DEBTOR WORKING 
FOR HIS CREDITORS WHEN HE DOES NOT WANT TO PAY THEM BACK.  SEE CHAPTER 3, SUPRA.  
  THE EXCEPTIONS CONTAINED IN CURRENT LAW THAT PROHIBIT INVOLUNTARY CASES AGAINST 
FARMERS, RANCHERS AND ELEEMOSYNARY INSTITUTIONS ARE CONTINUED. FARMERS AND RANCHERS 
ARE EXCEPTED BECAUSE OF THE CYCLICAL NATURE OF THEIR BUSINESS.  ONE DROUGHT YEAR OR 
ONE YEAR OF LOW PRICES, AS A RESULT OF WHICH A FARMER IS TEMPORARILY UNABLE TO PAY 
HIS CREDITORS, SHOULD NOT SUBJECT HIM TO INVOLUNTARY BANKRUPTCY.  ELEEMOSYNARY 
INSTITUTIONS, SUCH AS CHURCHES, SCHOOLS, AND CHARITABLE ORGANIZATIONS AND 
FOUNDATIONS, LIKEWISE ARE EXEMPT FROM INVOLUNTARY BANKRUPTCY.  
  THE PROVISIONS FOR INVOLUNTARY CHAPTER 11 CASES IS A SLIGHT CHANGE FROM PRESENT 
LAW, BASED ON THE PROPOSED CONSOLIDATION OF THE REORGANIZATION CHAPTERS.  CURRENTLY, 
INVOLUNTARY CASES ARE PERMITTED UNDER CHAPTERS X AND XII BUT NOT UNDER CHAPTER XI.  
THE CONSOLIDATION REQUIRES A SINGLE RULE FOR ALL KINDS OF REORGANIZATION 
PROCEEDINGS.  BECAUSE THE ASSETS OF AN INSOLVENT DEBTOR BELONG EQUITABLY TO HIS 
CREDITORS, *33 **5819 THE BILL PERMITS INVOLUNTARY CASES IN ORDER THAT CREDITORS MAY 
REALIZE ON THEIR ASSETS THROUGH REORGANIZATION AS WELL AS THROUGH LIQUIDATION.  
  SUBSECTION (B) OF THE SECTION SPECIFIES WHO MAY FILE AN INVOLUNTARY PETITION.  AS 
UNDER CURRENT LAW, IF THE DEBTOR HAS MORE THAN 12 CREDITORS, THREE CREDITORS MUST 
JOIN IN THE INVOLUNTARY PETITION.  THE DOLLAR AMOUNT LIMITATION IS CHANGED FROM 
CURRENT LAW TO $ 5,000.  THE NEW AMOUNT APPLIES BOTH TO LIQUIDATION AND 
REORGANIZATION CASES IN ORDER THAT THERE NOT BE AN ARTIFICIAL DIFFERENCE BETWEEN THE 
TWO CHAPTERS THAT WOULD PROVIDE AN INCENTIVE FOR ONE OR THE OTHER.  SUBSECTION 
(B)(1) MAKES EXPLICIT THE RIGHT OF AN INDENTURE TRUSTEE TO BE ONE OF THE THREE 
PETITIONING CREDITORS ON BEHALF OF THE CREDITORS THE TRUSTEE REPRESENTS UNDER THE 
INDENTURE. IF ALL OF THE GENERAL PARTNERS IN A PARTNERSHIP ARE IN BANKRUPTCY, THEN 
THE TRUSTEE OF A SINGLE GENERAL PARTNER MAY FILE AN INVOLUNTARY PETITION AGAINST THE 
PARTNERSHIP. FINALLY, A FOREIGN REPRESENTATIVE MAY FILE AN INVOLUNTARY CASE 
CONCERNING THE DEBTOR IN THE FOREIGN PROCEEDING, IN ORDER TO ADMINISTER ASSETS IN 
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THIS COUNTRY.  THIS SUBSECTION IS NOT INTENDED TO OVERRULE BANKRUPTCY RULE 104(D), 
WHICH PLACES CERTAIN RESTRICTIONS ON THE TRANSFER OF CLAIMS FOR THE PURPOSE OF 
COMMENCING AN INVOLUNTARY CASE.  THAT RULE WILL BE CONTINUED UNDER SECTION 405(D) OF 
THIS BILL.  
  SUBSECTION (C) PERMITS CREDITORS OTHER THAN THE ORIGINAL PETITIONING CREDITORS TO 
JOIN IN THE PETITION WITH THE SAME EFFECT AS IF THE JOINING CREDITOR HAD BEEN ONE OF 
THE ORIGINAL PETITIONING CREDITORS.  THUS, IF THE CLAIM OF ONE OF THE ORIGINAL 
PETITIONING CREDITORS IS DISALLOWED, THE CASE WILL NOT BE DISMISSED FOR WANT OF 
THREE CREDITORS OR WANT OF $5,000 IN PETITIONING CLAIMS IF THE JOINING CREDITOR 
SUFFICES TO FULFILL THE STATUTORY REQUIREMENTS.  
  SUBSECTION (D) PERMITS THE DEBTOR TO FILE AN ANSWER TO AN INVOLUNTARY PETITION.  
THE SUBSECTION ALSO PERMITS A GENERAL PARTNER IN A PARTNERSHIP DEBTOR TO ANSWER AN 
INVOLUNTARY PETITION AGAINST THE PARTNERSHIP IF HE DID NOT JOIN IN THE PETITION.  
THUS, A PARTNERSHIP PETITION BY LESS THAN ALL OF THE GENERAL PARTNERS IS TREATED AS 
AN INVOLUNTARY, NOT A VOLUNTARY, PETITION.  
  THE COURT MAY, UNDER SUBSECTION (E), REQUIRE THE PETITIONERS TO FILE A BOND TO 
INDEMNIFY THE DEBTOR FOR SUCH AMOUNTS AS THE COURT MAY LATER ALLOW UNDER SUBSECTION 
(I).  SUBSECTION (I) PROVIDES FOR COSTS, ATTORNEYS FEES, AND DAMAGES IN CERTAIN 
CIRCUMSTANCES.  THE BONDING REQUIREMENT WILL DISCOURAGE FRIVOLOUS PETITIONS AS WELL 
AS SPITEFUL PETITIONS BASED ON A DESIRE TO EMBARRASS THE DEBTOR (WHO MAY BE A 
COMPETITOR OF A PETITIONING CREDITOR) OR TO PUT THE DEBTOR OUT OF BUSINESS WITHOUT 
GOOD CAUSE. AN INVOLUNTARY PETITION MAY PUT A DEBTOR OUT OF BUSINESS EVEN IF IT IS 
WITHOUT FOUNDATION AND IS LATER DISMISSED.  
  SUBSECTION (F) IS BOTH A CLARIFICATION AND A CHANGE FROM EXISTING LAW.  IT PERMITS 
THE DEBTOR TO CONTINUE TO OPERATE ANY BUSINESS OF THE DEBTOR AND TO DISPOSE OF 
PROPERTY AS IF THE CASE HAD NOT BEEN COMMENCED.  THE COURT IS PERMITTED, HOWEVER, TO 
CONTROL THE DEBTOR'S POWERS UNDER THIS SUBSECTION BY APPROPRIATE ORDERS, SUCH AS 
WHERE THERE IS A FEAR THAT THE DEBTOR MAY ATTEMPT TO ABSCOND WITH ASSETS, DISPOSE OF 
THEM AT LESS THAN THEIR FAIR VALUE, OR DISMANTLE HIS BUSINESS, ALL TO THE DETRIMENT 
OF THE DEBTOR'S CREDITORS.  
  *34 **5820 THE COURT MAY ALSO, UNDER SUBSECTION (G), APPOINT AN INTERIM TRUSTEE TO 
TAKE POSSESSION OF THE DEBTOR'S PROPERTY AND TO OPERATE ANY BUSINESS OF THE DEBTOR, 
PENDING TRIAL ON THE INVOLUNTARY PETITION.  THE COURT MAY MAKE SUCH AN ORDER ONLY ON 
THE REQUEST OF A PARTY IN INTEREST, AND AFTER NOTICE TO THE DEBTOR AND A HEARING. 
THERE MUST BE A SHOWING THAT A TRUSTEE IS NECESSARY TO PRESERVE THE PROPERTY OF THE 
ESTATE OR TO PREVENT LOSS TO THE ESTATE.  THE DEBTOR MAY REGAIN POSSESSION BY 
POSTING A SUFFICIENT BOND.  
  SUBSECTION (H) PROVIDES THE STANDARD FOR AN ORDER FOR RELIEF ON AN INVOLUNTARY 
PETITION.  IF THE PETITION IS NOT TIMELY CONTROVERTED (THE RULES OF BANKRUPTCY 
PROCEDURE WILL FIX TIME LIMITS), THE COURT ORDERS RELIEF AFTER A TRIAL, ONLY IF THE 
DEBTOR IS GENERALLY UNABLE TO PAY ITS DEBTS AS THEY MATURE, OR IF THE DEBTOR HAS 
FAILED TO PAY A MAJOR PORTION OF HIS DEBTS AS THEY BECOME DUE, OR IF A CUSTODIAN WAS 
APPOINTED DURING THE 90-DAY PERIOD PRECEDING THE FILING OF THE PETITION.  THE FIRST 
TWO TESTS ARE VARIATIONS OF THE EQUITY INSOLVENCY TEST.  THEY REPRESENT THE MOST 
SIGNIFICANT DEPARTURE FROM PRESENT LAW CONCERNING THE GROUNDS FOR INVOLUNTARY 
BANKRUPTCY, WHICH REQUIRES AN ACT OF BANKRUPTCY.  PROOF OF THE COMMISSION OF AN ACT 
OF BANKRUPTCY HAS FREQUENTLY REQUIRED A SHOWING THAT THE DEBTOR WAS INSOLVENT ON A 
'BALANCE-SHEET' TEST WHEN THE ACT WAS COMMITTED. THIS BILL ABOLISHES THE CONCEPT OF 
ACTS OF BANKRUPTCY.  
  THE EQUITY INSOLVENCY TEST HAS BEEN IN EQUITY JURISPRUDENCE FOR HUNDREDS OF YEARS, 
AND THOUGH IT IS NEW IN THE BANKRUPTCY CONTEXT (EXCEPT IN CHAPTER X), THE BANKRUPTCY 
COURTS SHOULD HAVE NO DIFFICULTY IN APPLYING IT.  THE THIRD TEST, APPOINTMENT OF A 
CUSTODIAN WITHIN NINETY DAYS BEFORE THE PETITION, IS PROVIDED FOR SIMPLICITY.  IT IS 
NOT A PARTIAL RE-ENACTMENT OF ACTS OF BANKRUPTCY.  IF A CUSTODIAN OF ALL OR 
SUBSTANTIALLY ALL OF THE PROPERTY OF THE DEBTOR HAS BEEN APPOINTED, THIS PARAGRAPH 
CREATES AN IRREBUTTABLE PRESUMPTION THAT THE DEBTOR IS UNABLE TO PAY ITS DEBTS AS 
THEY MATURE.  MOREOVER, ONCE A PROCEEDING TO LIQUIDATE ASSETS HAS BEEN COMMENCED, 
THE DEBTOR'S CREDITORS HAVE AN ABSOLUTE RIGHT TO HAVE THE LIQUIDATION (OR 
REORGANIZATION) PROCEED IN THE BANKRUPTCY COURT AND UNDER THE BANKRUPTCY LAWS WITH 
ALL OF THE APPROPRIATE CREDITOR AND DEBTOR PROTECTIONS THAT THOSE LAWS PROVIDE.  
NINETY DAYS GIVES CREDITORS AMPLE TIME IN WHICH TO SEEK BANKRUPTCY LIQUIDATION AFTER 
THE APPOINTMENT OF A CUSTODIAN.  IF THEY WAIT BEYOND THE NINETY DAY PERIOD, THEY ARE 
NOT PRECLUDED FROM FILING AN INVOLUNTARY PETITION. THEY ARE SIMPLY REQUIRED TO PROVE 
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EQUITY INSOLVENCY RATHER THAN THE MORE EASILY PROVABLE CUSTODIAN TEST.  
  SUBSECTION (I) PERMITS THE COURT TO AWARD COSTS, REASONABLE ATTORNEY'S FEES, OR 
DAMAGES IF AN INVOLUNTARY PETITION IS DISMISSED OTHER THAN BY CONSENT OF ALL 
PETITIONING CREDITORS AND THE DEBTOR. THE DAMAGES THAT THE COURT MAY AWARD ARE THOSE 
THAT MAY BE CAUSED BY THE TAKING OF POSSESSION OF THE DEBTOR'S PROPERTY UNDER 
SUBSECTION (G) OR SECTION 1104 OF THE BANKRUPTCY CODE.  IN ADDITION, IF A 
PETITIONING CREDITOR FILED THE PETITION IN BAD FAITH, THE COURT MAY AWARD THE DEBTOR 
ANY DAMAGES PROXIMATELY CAUSED BY THE FILING OF THE PETITION.  THESE DAMAGES MAY 
INCLUDE SUCH ITEMS AS LOSS OF BUSINESS DURING AND AFTER THE PENDENCY OF THE CASE, 
AND SO ON.  'OR' IS NOT EXCLUSIVE IN THIS PARAGRAPH.  THE COURT MAY GRANT ANY OR ALL 
OF THE DAMAGES PROVIDED FOR UNDER THE PROVISION.  DISMISSAL IN THE BEST INTERESTS OF 
CREDITS UNDER SECTION 305(A)(1) WOULD NOT GIVE RISE TO A DAMAGES CLAIM.  
  *35 **5821 UNDER SUBSECTION (J), THE COURT MAY DISMISS THE PETITION BY CONSENT 
ONLY AFTER GIVING NOTICE TO ALL CREDITORS.  THE PURPOSE OF THE SUBSECTION IS TO 
PREVENT COLLUSIVE SETTLEMENTS AMONG THE DEBTOR AND THE PETITIONING CREDITORS WHILE 
OTHER CREDITORS, THAT WISH TO SEE RELIEF ORDERED WITH RESPECT TO THE DEBTOR BUT THAT 
DID NOT PARTICIPATE IN THE CASE, ARE LEFT WITHOUT SUFFICIENT PROTECTION.  
  SUBSECTION (K) GOVERNS INVOLUNTARY CASES AGAINST FOREIGN BANKS THAT ARE NOT 
ENGAGED IN BUSINESS IN THE UNITED STATES BUT THAT HAVE ASSETS LOCATED HERE. THE 
SUBSECTION PREVENTS A FOREIGN BANK FROM BEING PLACED INTO BANKRUPTCY IN THIS COUNTRY 
UNLESS A FOREIGN PROCEEDING AGAINST THE BANK IS PENDING.  THE SPECIAL PROTECTION 
AFFORDED BY THIS SECTION IS NEEDED TO PREVENT CREDITORS FROM EFFECTIVELY CLOSING 
DOWN A FOREIGN BANK BY THE COMMENCEMENT OF AN INVOLUNTARY BANKRUPTCY CASE IN THIS 
COUNTRY UNLESS THAT BANK IS INVOLVED IN A PROCEEDING UNDER FOREIGN LAW.  AN 
INVOLUNTARY CASE COMMENCED UNDER THIS SUBSECTION GIVES THE FOREIGN REPRESENTATIVE AN 
ALTERNATIVE TO COMMENCING A CASE ANCILLARY TO A FOREIGN PROCEEDING UNDER SECTION 
304. 
 


SEC. 304.  CASES ANCILLARY TO FOREIGN PROCEEDINGS 
  
  THIS SECTION GOVERNS CASES FILED IN THE BANKRUPTCY COURTS THAT ARE ANCILLARY TO 
FOREIGN PROCEEDINGS.  THAT IS, WHERE A FOREIGN BANKRUPTCY CASE IS PENDING CONCERNING 
A PARTICULAR DEBTOR AND THAT DEBTOR HAS ASSETS IN THIS COUNTRY, THE FOREIGN 
REPRESENTATIVE MAY FILE A PETITION UNDER THIS SECTION, WHICH DOES NOT COMMENCE A 
FULL BANKRUPTCY CASE, IN ORDER TO ADMINISTER ASSETS LOCATED IN THIS COUNTRY, TO 
PREVENT DISMEMBERMENT BY LOCAL CREDITORS OF ASSETS LOCATED HERE, OR FOR OTHER 
APPROPRIATE RELIEF.  THE DEBTOR IS GIVEN THE OPPORTUNITY TO CONTROVERT THE PETITION.  
  SUBSECTION (C) REQUIRES THE COURT TO CONSIDER SEVERAL FACTORS IN DETERMINING WHAT 
RELIEF, IF ANY, TO GRANT.  THE COURT IS TO BE GUIDED BY WHAT WILL BEST ASSURE AN 
ECONOMICAL AND EXPEDITIOUS ADMINISTRATION OF THE ESTATE, CONSISTENT WITH JUST 
TREATMENT OF ALL CREDITORS AND EQUITY SECURITY HOLDERS; PROTECTION OF LOCAL 
CREDITORS AND EQUITY SECURITY HOLDERS AGAINST PREJUDICE AND INCONVENIENCE IN 
PROCESSING CLAIMS AND INTERESTS IN THE FOREIGN PROCEEDING; PREVENTION OF 
PREFERENTIAL OR FRAUDULENT DISPOSITION OF PROPERTY OF THE ESTATE; DISTRIBUTION OF 
THE PROCEEDS OF THE ESTATE SUBSTANTIALLY IN CONFORMITY WITH THE DISTRIBUTION 
PROVISIONS OF THE BANKRUPTCY CODE; AND, IF THE DEBTOR IS AN INDIVIDUAL, THE 
PROVISION OF AN OPPORTUNITY FOR A FRESH START.  THESE GUIDELINES ARE DESIGNED TO 
GIVE THE COURT THE MAXIMUM FLEXIBILITY IN HANDLING ANCILLARY CASES. PRINCIPLES OF 
INTERNATIONAL COMITY AND RESPECT FOR THE JUDGMENTS AND LAWS OF OTHER NATIONS SUGGEST 
THAT THE COURT BE PERMITTED TO MAKE THE APPROPRIATE ORDERS UNDER ALL OF THE 
CIRCUMSTANCES OF EACH CASE, RATHER THAN BEING PROVIDED WITH INFLEXIBLE RULES. 
 


SEC. 305.  ABSTENTION 
  
  A PRINCIPLE OF THE COMMON LAW REQUIRES A COURT WITH JURISDICTION OVER A PARTICULAR 
MATTER TO TAKE JURISDICTION.  THIS SECTION RECOGNIZES THAT THERE ARE CASES IN WHICH 
IT WOULD BE APPROPRIATE FOR THE COURT TO DECLINE JURISDICTION.  ABSTENTION UNDER 
THIS SECTION, HOWEVER, IS OF JURISDICTION OVER THE ENTIRE CASE. ABSTENTION FROM 
JURISDICTION OVER A PARTICULAR PROCEEDING IN A CASE IS GOVERNED BY PROPOSED 28 
U.S.C. 1471(C).  THUS, THE COURT IS PERMITTED, IF THE INTERESTS OF CREDITORS *36 
**5822 AND THE DEBTOR WOULD BE BETTER SERVED BY DISMISSAL OF THE CASE OR SUSPENSION 
OF ALL PROCEEDINGS IN THE CASE, TO SO ORDER.  THE COURT MAY DISMISS OR SUSPEND UNDER 


©  2006 Thomson/West. No Claim to Orig. U.S. Govt. Works. 
 



http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=11USCAS1104&FindType=L

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=11USCAS304&FindType=L

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=11USCAS304&FindType=L

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=11USCAS304&FindType=L

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=28USCAS1471&FindType=L

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=28USCAS1471&FindType=L





S. REP. 95-989 Page 26
S. REP. 95-989, S. Rep. No. 989, 95TH Cong., 2ND Sess. 1978, 1978 U.S.C.C.A.N.
5787, 1978 WL 8531 (Leg.Hist.) 
(Cite as: S. REP. 95-989,  1978 U.S.C.C.A.N. 5787) 
 
THE FIRST PARAGRAPH, FOR EXAMPLE, IF AN ARRANGEMENT IS BEING WORKED OUT BY CREDITORS 
AND THE DEBTOR OUT OF COURT, THERE IS NO PREJUDICE TO THE RESULTS OF CREDITORS IN 
THAT ARRANGEMENT, AND AN INVOLUNTARY CASE HAS BEEN COMMENCED BY A FED RECALCITRANT 
CREDITORS TO PROVIDE A BASIS FOR FUTURE THREATS TO EXTRACT FULL PAYMENT.  THE LESS 
EXPENSIVE OUT-OF-COURT WORKOUT MAY BETTER SERVE THE INTERESTS IN THE CASE.  
LIKEWISE, IF THERE IS PENDING A FOREIGN PROCEEDING CONCERNING THE DEBTOR AND THE 
FACTORS SPECIFIED IN PROPOSED 11 U.S.C. 304(C) WARRANT DISMISSAL OR SUSPENSION, THE 
COURT MAY SO ACT.  
  SUBSECTION (B) GIVES A FOREIGN REPRESENTATIVE AUTHORITY TO APPEAR IN THE 
BANKRUPTCY COURT TO REQUEST DISMISSAL OR SUSPENSION. SUBSECTION (C) MAKES THE 
DISMISSAL OR SUSPENSION ORDER NONREVIEWABLE BY APPEAL OR OTHERWISE.  THE BANKRUPTCY 
COURT, BASED ON ITS EXPERIENCE AND DISCRETION IS VESTED WITH THE POWER OF DECISION. 
 


SEC. 306.  LIMITED APPEARANCE 
  
  SECTION 306 PERMITS A FOREIGN REPRESENTATIVE THAT IS SEEKING DISMISSAL OR 
SUSPENSION UNDER SECTION 305 OF AN ANCILLARY CASE OR THAT IS APPEARING IN CONNECTION 
WITH A PETITION UNDER SECTION 303 OR 304 TO APPEAR WITHOUT SUBJECTING HIMSELF TO THE 
JURISDICTION OF ANY OTHER COURT IN THE UNITED STATES, INCLUDING STATE COURTS.  THE 
PROTECTION IS NECESSARY TO ALLOW THE FOREIGN REPRESENTATIVE TO PRESENT HIS CASE AND 
THE CASE OF THE FOREIGN ESTATE, WITHOUT WAIVING THE NORMAL JURISDICTIONAL RULES OF 
THE FOREIGN COUNTRY.  THAT IS, CREDITORS IN THIS COUNTRY WILL STILL HAVE TO SEEK 
REDRESS AGAINST THE FOREIGN ESTATE ACCORDING TO THE HOST COUNTRY'S JURISDICTIONAL 
RULES.  ANY OTHER RESULT WOULD PERMIT LOCAL CREDITORS TO OBTAIN UNFAIR ADVANTAGE BY 
FILING AN INVOLUNTARY CASE, THUS REQUIRING THE FOREIGN REPRESENTATIVE TO APPEAR, AND 
THEN OBTAINING LOCAL JURISDICTION OVER THE REPRESENTATIVE IN CONNECTION WITH HIS 
APPEARANCE IN THIS COUNTRY.  THAT KIND OF BANKRUPTCY LAW WOULD LEGALIZE AN AMBUSH 
TECHNIQUE THAT HAS FREQUENTLY BEEN REJECTED BY THE COMMON LAW IN OTHER CONTEXTS.  
  HOWEVER, THE BANKRUPTCY COURT IS PERMITTED UNDER SECTION 306 TO CONDITION ANY 
RELIEF UNDER SECTION 303, 304, OR 305 ON THE COMPLIANCE BY THE FOREIGN 
REPRESENTATIVE WITH THE ORDERS OF THE BANKRUPTCY COURT.  THE LAST PROVISION IS NOT 
CARTE BLANCHE TO THE BANKRUPTCY COURT TO REQUIRE THE FOREIGN REPRESENTATIVE TO 
SUBMIT TO JURISDICTION IN OTHER COURTS CONTRARY TO THE GENERAL POLICY OF THE 
SECTION.  IT IS DESIGNED TO ENABLE THE BANKRUPTCY COURT TO ENFORCE ITS OWN ORDERS 
THAT ARE NECESSARY TO THE APPROPRIATE RELIEF GRANTED UNDER SECTION 303, 304, OR 305. 
 


SUBCHAPTER II-- OFFICERS 
  


SEC. 321.  ELIGIBILITY TO SERVE AS TRUSTEE 
  
  SECTION 321 IS ADAPTED FROM CURRENT BANKRUPTCY ACT SEC. 45 AND BANKRUPTCY RULE 
209.  SUBSECTION (A) SPECIFIES THAT AN INDIVIDUAL MAY SERVE AS TRUSTEE IN A 
BANKRUPTCY CASE ONLY IF HE IS COMPETENT TO PERFORM THE DUTIES OF TRUSTEE AND RESIDES 
OR HAS AN OFFICE IN THE JUDICIAL DISTRICT WITHIN WHICH THE CASE IS PENDING, OR IN AN 
ADJACENT JUDICIAL DISTRICT.  A CORPORATION MUST BE AUTHORIZED BY ITS CHARTER OR 
BYLAWS TO ACT AS *37 **5823 TRUSTEE, AND, FOR CHAPTER 7 OR 13 CASES, MUST HAVE AN 
OFFICE IN ANY OF THE ABOVE MENTIONED JUDICIAL DISTRICTS. 
 


SEC. 322.  QUALIFICATION OF TRUSTEE 
  
  A TRUSTEE QUALIFIES IN A CASE BY FILING, WITHIN FIVE DAYS AFTER SELECTION, A BOND 
IN FAVOR OF THE UNITED STATES, CONDITIONED ON THE FAITHFUL PERFORMANCE OF HIS 
OFFICIAL DUTIES. THIS SECTION IS DERIVED FROM THE BANKRUPTCY ACT SECTION 50B. THE 
COURT IS REQUIRED TO DETERMINE THE AMOUNT OF THE BOND AND THE SUFFICIENCY OF THE 
SURETY ON THE BOND.  SUBSECTION (C), DERIVED FROM BANKRUPTCY ACT SECTION 502, 
RELIEVES THE TRUSTEE FROM PERSONAL LIABILITY AND FROM LIABILITY ON HIS BOND FOR ANY 
PENALTY OR FORFEITURE INCURRED BY THE DEBTOR. SUBSECTION (D), DERIVED FROM SECTION 
50M, FIXES A TWO-YEAR STATUTE OF LIMITATIONS ON ANY ACTION ON A TRUSTEE'S BOND.  
FINALLY, SUBSECTION (E) DISPENSES WITH THE BONDING REQUIREMENT FOR THE UNITED STATES 
TRUSTEE. 
 


SEC. 323.  ROLE AND CAPACITY OF TRUSTEE 
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  SUBSECTION (A) OF THIS SECTION MAKES THE TRUSTEE THE REPRESENTATIVE OF THE ESTATE.  
SUBSECTION (B) GRANTS THE TRUSTEE THE CAPACITY TO SUE AND TO BE SUED. IF THE DEBTOR 
REMAINS IN POSSESSION IN A CHAPTER 11 CASE, SECTION 1107 GIVES THE DEBTOR IN 
POSSESSION THESE RIGHTS OF THE TRUSTEE:  THE DEBTOR IN POSSESSION BECOMES THE 
REPRESENTATIVE OF THE ESTATE, AND MAY SUE AND BE SUED.  THE SAME APPLIES IN A 
CHAPTER 13 CASE. 
 


SEC. 324.  REMOVAL OF TRUSTEE 
  
  THIS SECTION PERMITS THE COURT, AFTER NOTICE AND A HEARING, TO REMOVE A TRUSTEE 
FOR CAUSE. 
 


SEC. 325.  EFFECT OF VACANCY 
  
  SECTION 325, DERIVED FROM BANKRUPTCY ACT SECTION 46 AND BANKRUPTCY RULE 221(B), 
SPECIFIES THAT A VACANCY IN THE OFFICE OF TRUSTEE DURING A CASE DOES NOT ABATE ANY 
PENDING ACTION OR PROCEEDING.  THE SUCCESSOR TRUSTEE, WHEN SELECTED AND QUALIFIED, 
IS SUBSTITUTED AS A PARTY IN ANY PENDING ACTION OR PROCEEDING. 
 


SEC. 326.  LIMITATION ON COMPENSATION OF TRUSTEE 
  
  THIS SECTION IS DERIVED IN PART FROM SECTION 48C OF THE BANKRUPTCY ACT.  IT MUST 
BE EMPHASIZED THAT THIS SECTION DOES NOT AUTHORIZE COMPENSATION OF TRUSTEES.  THIS 
SECTION SIMPLY FIXES THE MAXIMUM COMPENSATION OF A TRUSTEE. PROPOSED 11 U.S.C. 330 
AUTHORIZES AND FIXES THE STANDARD OF COMPENSATION. UNDER SECTION 48C OF CURRENT LAW, 
THE MAXIMUM LIMITS HAVE TENDED TO BECOME MINIMUMS IN MANY CASES.  THIS SECTION IS 
NOT INTENDED TO BE SO INTERPRETED. THE LIMITS IN THIS SECTION, TOGETHER WITH THE 
LIMITATIONS FOUND IN SECTION 330, ARE TO BE APPLIED AS OUTER LIMITS, AND NOT AS 
GRANTS OR ENTITLEMENTS TO THE MAXIMUM FEES SPECIFIED.  
  THE MAXIMUM FEE SCHEDULE IS DERIVED FROM SECTION 48C(1) OF THE PRESENT ACT, BUT 
WITH A CHANGE RELATING TO THE BASES ON WHICH THE PERCENTAGE MAXIMA ARE COMPUTED.  
THE MAXIMUM FEE SCHEDULE IS BASED ON DECREASING PERCENTAGES OF INCREASING AMOUNTS. 
THE AMOUNTS ARE THE AMOUNTS OF MONEY DISTRIBUTED BY THE TRUSTEE TO PARTIES IN 
INTEREST, EXCLUDING THE DEBTOR, BUT INCLUDING SECURED CREDITORS. THESE AMOUNTS WERE 
LAST AMENDED IN 1952.  SINCE THEN, THE COST OF LIVING HAS APPROXIMATELY DOUBLED.  
THUS, THE BASES WERE DOUBLED.  
  *38 **5824 IT SHOULD BE NOTED THAT THE BASES ON WHICH THE MAXIMUM FEE IS COMPUTED 
INCLUDES MONEYS TURNED OVER TO SECURED CREDITORS, TO COVER THE SITUATION WHERE THE 
TRUSTEE LIQUIDATES PROPERTY SUBJECT TO A LIEN AND DISTRIBUTES THE PROCEEDS. IT DOES 
NOT COVER CASES IN WHICH THE TRUSTEE SIMPLY TURNS OVER THE PROPERTY TO THE SECURED 
CREDITOR, NOR WHERE THE TRUSTEE ABANDONS THE PROPERTY AND THE SECURED CREDITOR IS 
PERMITTED TO FORECLOSE.  THE PROVISION IS ALSO SUBJECT TO THE RIGHTS OF THE SECURED 
CREDITOR GENERALLY UNDER PROPOSED SECTION 506, ESPECIALLY 506(C).  THE $150 
DISCRETIONARY FEE PROVISION OF CURRENT LAW IS RETAINED.  
  SUBSECTION (B) OF THIS SECTION ENTITLES AN OPERATING TRUSTEE TO A REASONABLE FEE, 
WITHOUT ANY LIMITATION BASED ON THE MAXIMUM PROVIDED FOR A LIQUIDATING TRUSTEE AS IN 
CURRENT LAW, BANKRUPTCY ACT SEC. 48C(2).  
  SUBSECTION (C) PERMITS A MAXIMUM FEE OF FIVE PERCENT ON ALL PAYMENTS TO CREDITORS 
UNDER A CHAPTER 13 PLAN TO THE TRUSTEE APPOINTED IN THE CASE.  
  SUBSECTION (D) PROVIDES A LIMITATION NOT FOUND IN CURRENT LAW. EVEN IF MORE THAN 
ONE TRUSTEE SERVES IN THE CASE, THE MAXIMUM FEE PAYABLE TO ALL TRUSTEES DOES NOT 
CHANGE.  FOR EXAMPLE, IF AN INTERIM TRUSTEE IS APPOINTED AND AN ELECTED TRUSTEE 
REPLACES HIM, THE COMBINED TOTAL OF THE FEES PAYABLE TO THE INTERIM TRUSTEE AND THE 
PERMANENT TRUSTEE MAY NOT EXCEED THE AMOUNT SPECIFIED IN THIS SECTION.  UNDER 
CURRENT LAW, VERY OFTEN A RECEIVER RECEIVES A FULL FEE AND A SUBSEQUENT TRUSTEE ALSO 
RECEIVES A FULL FEE.  THE RESULTANT 'DOUBLE-DIPPING', ESPECIALLY IN CASES IN WHICH 
THE RECEIVER AND THE TRUSTEE ARE THE SAME INDIVIDUAL, IS DETRIMENTAL TO THE 
INTERESTS OF CREDITORS, BY NEEDLESSLY INCREASING THE COST OF ADMINISTERING 
BANKRUPTCY ESTATES.  
  SUBSECTION (E) PERMITS THE COURT TO DENY COMPENSATION TO A TRUSTEE IF THE TRUSTEE 
HAS BEEN DERELICT IN HIS DUTY BY EMPLOYING COUNSEL, WHO IS NOT DISINTERESTED. 
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SEC. 327.  EMPLOYMENT OF PROFESSIONAL PERSONS 
  
  THIS SECTION AUTHORIZES THE TRUSTEE, SUBJECT TO THE COURT'S APPROVAL, TO EMPLOY 
PROFESSIONAL PERSONS, SUCH AS ATTORNEYS, ACCOUNTANTS, APPRAISERS, AND AUCTIONEERS, 
TO REPRESENT OR PERFORM SERVICES FOR THE ESTATE.  THE TRUSTEE MAY EMPLOY ONLY 
DISINTERESTED PERSONS THAT DO NOT HOLD OR REPRESENT AN INTEREST ADVERSE TO THE 
ESTATE.  
  SUBSECTION (B) IS AN EXCEPTION, AND AUTHORIZES THE TRUSTEE TO RETAIN OR REPLACE 
PROFESSIONAL PERSONS THAT THE DEBTOR HAS EMPLOYED IF NECESSARY IN THE OPERATION OF 
THE DEBTOR'S BUSINESS.  
  SUBSECTION (C) PROVIDES A PROFESSIONAL PERSON IS NOT DISQUALIFIED FOR EMPLOYMENT 
SOLELY BECAUSE OF THE PERSON'S PRIOR EMPLOYMENT BY OR REPRESENTATION OF A SECURED OR 
UNSECURED CREDITOR.  
  SUBSECTION (D) PERMITS THE COURT TO AUTHORIZE THE TRUSTEE, IF QUALIFIED TO ACT AS 
HIS OWN COUNSEL OR ACCOUNTANT.  
  SUBSECTION (E) PERMITS THE TRUSTEE, SUBJECT TO THE COURT'S APPROVAL, TO EMPLOY FOR 
A SPECIFIED SPECIAL PURPOSE AN ATTORNEY THAT HAS REPRESENTED THE DEBTOR, IF SUCH 
EMPLOYMENT IS IN THE BEST INTEREST OF THE ESTATE AND IF THE ATTORNEY DOES NOT HOLD 
OR REPRESENT AN INTEREST ADVERSE TO THE DEBTOR OF THE ESTATE WITH RESPECT TO THE 
MATTER OF WHICH HE IS TO BE EMPLOYED.  THIS SUBSECTION DOES NOT AUTHORIZE THE 
EMPLOYMENT OF THE DEBTOR'S ATTORNEY TO REPRESENT THE ESTATE GENERALLY OR TO 
REPRESENT THE TRUSTEE IN THE CONDUCT OF THE BANKRUPTCY CASE.  THE SUBSECTION WILL 
MOST *39 **5825 LIKELY BE USED WHEN THE DEBTOR IS INVOLVED IN COMPLEX LITIGATION, 
AND CHANGING ATTORNEYS IN THE MIDDLE OF THE CASE AFTER THE BANKRUPTCY CASE HAS 
COMMENCED WOULD BE DETRIMENTAL TO THE PROGRESS OF THAT OTHER LITIGATION. 
 


SEC. 328.  LIMITATION OF COMPENSATION OF PROFESSIONAL PERSONS 
  
  THIS SECTION, WHICH IS PARALLEL TO SECTION 326, FIXES THE MAXIMUM COMPENSATION 
ALLOWABLE TO A PROFESSIONAL PERSON EMPLOYED UNDER SECTION 327.  IT AUTHORIZES THE 
TRUSTEE, WITH THE COURT'S APPROVAL, TO EMPLOY PROFESSIONAL PERSONS ON ANY REASONABLE 
TERMS, INCLUDING ON A RETAINER, ON AN HOURLY, OR ON A CONTINGENT FEE BASIS.  
SUBSECTION (A) FURTHER PERMITS THE COURT TO ALLOW COMPENSATION DIFFERENT FROM THE 
COMPENSATION PROVIDED UNDER THE TRUSTEE'S AGREEMENT IF THE PRIOR AGREEMENT PROVES TO 
HAVE BEEN IMPROVIDENT IN LIGHT OF DEVELOPMENT UNANTICIPATABLE AT THE TIME OF THE 
AGREEMENT. THE COURT'S POWER INCLUDES THE POWER TO INCREASE AS WELL AS DECREASE THE 
AGREED UPON COMPENSATION. THIS PROVISION IS PERMISSIVE, NOT MANDATORY, AND SHOULD 
NOT BE USED BY THE COURT IF TO DO SO WOULD VIOLATE THE CODE OF ETHICS OF THE 
PROFESSIONAL INVOLVED.  
  SUBSECTION (B) LIMITS A TRUSTEE THAT HAS BEEN AUTHORIZED TO SERVE AS HIS OWN 
COUNSEL TO ONLY ONE FEE FOR EACH SERVICE.  THE PURPOSE OF PERMITTING THE TRUSTEE TO 
SERVE AS HIS OWN COUNSEL IS TO REDUCE COSTS.  IT IS NOT INCLUDED TO PROVIDE THE 
TRUSTEE WITH A BONUS BY PERMITTING HIM TO RECEIVE TWO FEES FOR THE SAME SERVICE OR 
TO AVOID THE MAXIMA FIXED IN SECTION 326.  THUS, THIS SUBSECTION REQUIRES THE COURT 
TO DIFFERENTIATE BETWEEN THE TRUSTEE'S SERVICES AS TRUSTEE, AND HIS SERVICES AS 
TRUSTEE'S COUNSEL, AND TO FIX COMPENSATION ACCORDINGLY.  SERVICES THAT A TRUSTEE 
NORMALLY PERFORMS FOR AN ESTATE WITHOUT ASSISTANCE OF COUNSEL ARE TO BE COMPENSATED 
UNDER THE LIMITS FIXED IN SECTION 326.  ONLY SERVICES THAT HE PERFORMS THAT ARE 
NORMALLY PERFORMED BY TRUSTEE'S COUNSEL MAY BE COMPENSATED UNDER THE MAXIMA IMPOSED 
BY THIS SECTION.  
  SUBSECTION (C) PERMITS THE COURT TO DENY COMPENSATION FOR SERVICES AND 
REIMBURSEMENT OF EXPENSES IF THE PROFESSIONAL PERSON IS NOT DISINTERESTED OF IF HE 
REPRESENTS OR HOLDS AN INTEREST ADVERSE TO THE ESTATE ON THE MATTER ON WHICH HE IS 
EMPLOYED.  THE SUBSECTION PROVIDES A PENALTY FOR CONFLICTS OF INTEREST. 
 


SEC. 329.  DEBTOR'S TRANSACTIONS WITH ATTORNEYS 
  
  THIS SECTION, DERIVED IN LARGE PART FROM CURRENT BANKRUPTCY ACT SECTION 60D, 
REQUIRES THE DEBTOR'S ATTORNEY TO FILE WITH THE COURT A STATEMENT OF THE 
COMPENSATION PAID OR AGREED TO BE PAID TO THE ATTORNEY FOR SERVICES IN CONTEMPLATION 
OF AND IN CONNECTION WITH THE CASE, AND THE SOURCE OF THE COMPENSATION. PAYMENTS TO 
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A DEBTOR'S ATTORNEY PROVIDE SERIOUS POTENTIAL FOR EVASION OF CREDITOR PROTECTION 
PROVISIONS OF THE BANKRUPTCY LAWS, AND SERIOUS POTENTIAL FOR OVERREACHING BY THE 
DEBTOR'S ATTORNEY, AND SHOULD BE SUBJECT TO CAREFUL SCRUTINY.  
  SUBSECTION (B) PERMITS THE COURT TO DENY COMPENSATION TO THE ATTORNEY, TO CANCEL 
AN AGREEMENT TO PAY COMPENSATION, OR TO ORDER THE RETURN OF COMPENSATION PAID, IF 
THE COMPENSATION EXCEEDS THE REASONABLE VALUE OF THE SERVICES PROVIDED.  THE RETURN 
OF PAYMENTS ALREADY MADE ARE GENERALLY TO THE TRUSTEE FOR THE BENEFIT OF THE ESTATE.  
HOWEVER, IF THE PROPERTY WOULD NOT HAVE COME INTO THE ESTATE IN ANY *40 EVENT, THE 
COURT WILL ORDER IT RETURNED TO THE ENTITY THAT MADE THE PAYMENT.  
  **5826 THE BANKRUPTCY COMMISSION RECOMMENDED A PROVISION SIMILAR TO THIS THAT 
WOULD HAVE ALSO PERMITTED AN EXAMINATION OF THE DEBTOR'S TRANSACTIONS WITH INSIDERS.  
S. 236, 94TH CONG., 1ST SESS. SEC. 4-311(B) (1975).  ITS EXCLUSION HERE IS TO PERMIT 
IT TO BE DEALT WITH BY THE RULES DELETED ENTIRELY, ONLY THAT THE FLEXIBILITY OF THE 
RULES IS MORE APPROPRIATE FOR SUCH EVIDENTIARY MATTERS. 
 


SEC. 330.  COMPENSATION OF OFFICERS 
  
  SECTION 330 AUTHORIZES THE COURT TO AWARD COMPENSATION FOR SERVICES AND 
REIMBURSEMENT OF EXPENSES OF OFFICERS OF THE ESTATE, AND OTHER PROFESSIONALS. THE 
COMPENSATION IS TO BE REASONABLE, FOR ECONOMY IN ADMINISTRATION IS THE BASIC 
OBJECTIVE. COMPENSATION IS TO BE FOR ACTUAL NECESSARY SERVICES, BASED ON THE TIME 
SPENT, THE NATURE, THE EXTENT AND THE VALUE OF THE SERVICES RENDERED, AND THE COST 
OF COMPARABLE SERVICES IN NONBANKRUPTCY CASES.  THERE ARE THE CRITERIA THAT HAVE 
BEEN APPLIED BY THE COURTS AS ANALYTIC AIDS IN DEFINING 'REASONABLE' COMPENSATION.  
  THE REFERENCE TO 'THE COST OF COMPARABLE SERVICES' IN A NONBANKRUPTCY CASE IS NOT 
INTENDED AS A CHANGE OF EXISTING LAW. IN A BANKRUPTCY CASE FEES ARE NOT A MATTER FOR 
PRIVATE AGREEMENT. THERE IS INHERENT A 'PUBLIC INTEREST' THAT 'MUST BE CONSIDERED IN 
AWARDING FEES,' MASSACHUSETTS MUTUAL LIFE INSURANCE CO. V. BROCK, 405 F.2D 429, 432 
(C.A. 5, 1968), CERT. DENIED, 395 U.S. 906(. . .). AN ALLOWANCE IS THE RESULT OF A 
BALANCE STRUCK BETWEEN MODERATION IN THE INTEREST OF THE ESTATE AND ITS SECURITY 
HOLDERS AND THE NEED TO BE 'GENEROUS ENOUGH TO ENCOURAGE' LAWYERS AND OTHERS TO 
RENDER THE NECESSARY AND EXACTING SERVICES THAT BANKRUPTCY CASES OFTEN REQUIRE, IN 
RE YALE EXPRESS SYSTEM, INC., 366 F. SUPP. 1376, 1381 (S.D.N.Y. 1973).  [FN22]  THE 
RATES FOR SIMILAR KINDS OF SERVICES IN PRIVATE EMPLOYMENT IS ONE ELEMENT, AMONG 
OTHERS, IN THAT BALANCE. COMPENSATION IN PRIVATE EMPLOYMENT NOTED IN SUBSECTION (A) 
IS A POINT OF REFERENCE, NOT A CONTROLLING DETERMINANT OF WHAT SHALL BE ALLOWED IN 
BANKRUPTCY CASES.  
  ONE OF THE MAJOR REFORMS IN 1938, ESPECIALLY FOR REORGANIZATION CASES, WAS 
CENTRALIZED CONTROL OVER FEES IN THE BANKRUPTCY COURTS. SEE BROWN V. GERDES, 321 
U.S. 178, 182-184 (1944), [FN23]  LEIMAN V. GUTTMAN, 336 U.S. 1, 4-9 (1949).  [FN24] 
IT WAS INTENDED TO GUARD AGAINST A RECURRENCE OF 'THE MANY SORDID CHAPTERS' IN 'THE 
HISTORY OF FEES IN CORPORATE REORGANIZATION. ' DICKINSON INDUSTRIAL SITE, INC. V. 
COWAN, 309 U.S. 382, 388 (1940). [FN25]  IN THE YEARS SINCE THEN THE BANKRUPTCY BAR 
HAS FLOURISHED AND PROSPERED, AND PERSONS OF MERIT AND QUALITY HAVE NOT ALLOWED THEM 
COMPENSATION THAT MAY BE EARNED IN THE PRIVATE ECONOMY OF BUSINESS OR THE 
PROFESSIONS. THERE IS NO REASON TO BELIEVE THAT, IN GENERATIONS TO COME, THEIR 
SUCCESSORS WILL BE LESS PERSUADED BY THE NEED TO SERVE IN THE PUBLIC INTEREST 
BECAUSE OF STRONGER ALLURES OF PRIVATE GAIN ELSEWHERE.  
  *41 **5827 SUBSECTION (A) PROVIDES FOR COMPENSATION OF PARAPROFESSIONALS IN ORDER 
TO REDUCE THE COST OF ADMINISTERING BANKRUPTCY CASES. PARAPROFESSIONALS CAN BE 
EMPLOYED TO PERFORM DUTIES WHICH DO NOT REQUIRE THE FULL RANGE OF SKILLS OF A 
QUALIFIED PROFESSIONAL.  SOME COURTS HAVE NOT HESITATED TO RECOGNIZE 
PARAPROFESSIONAL SERVICES AS COMPENSABLE UNDER EXISTING LAW.  AN EXPLICIT PROVISION 
TO THAT EFFECT IS USEFUL AND CONSTRUCTIVE.  
  THE LAST SENTENCE OF SUBSECTION (A) PROVIDES THAT IN THE CASE OF A PUBLIC COMPANY-
- DEFINED IN SECTION 1101(3)-- THE COURT SHALL REFER, AFTER A HEARING, ALL 
APPLICATIONS TO THE SECURITIES AND EXCHANGE COMMISSION FOR A REPORT, WHICH SHALL BE 
ADVISORY ONLY.  IN CHAPTER X CASES IN WHICH THE COMMISSION HAS APPEARS, IT GENERALLY 
FILED REPORTS ON FEE APPLICATIONS. USUALLY, COURTS HAVE ACCORDED THE SEC'S VIEWS 
SUBSTANTIAL WEIGHT, AS REPRESENTING THE OPINION OF A DISINTERESTED AGENCY SKILLED 
AND EXPERIENCED IN REORGANIZATION AFFAIRS.  THE LAST SENTENCE INTENDS FOR THE 
ADVISORY ASSISTANCE OF THE COMMISSION TO BE SOUGHT ONLY IN CASE OF A PUBLIC COMPANY 
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IN REORGANIZATION UNDER CHAPTER 11.  
  SUBSECTION (B) REENACTS SECTION 249 OF CHAPTER X OF THE BANKRUPTCY ACT (11 U.S.C. 
649).  IT IS A CODIFICATION OF EQUITABLE PRINCIPLES DESIGNED TO PREVENT FIDUCIARIES 
IN THE CASE FROM ENGAGING IN THE SPECIFIED TRANSACTIONS SINCE THEY ARE IN A POSITION 
TO GAIN INSIDE INFORMATION OR TO SHAPE OR INFLUENCE THE COURSE OF THE 
REORGANIZATION.  WOLF V. WEINSTEIN, 372 U.S. 633 (1963). [FN26] THE STATUTORY BAR OF 
COMPENSATION AND REIMBURSEMENT IS BASED ON THE PRINCIPLE THAT SUCH TRANSACTIONS 
INVOLVE CONFLICTS OF INTEREST. PRIVATE GAIN UNDOUBTEDLY PROMPTS THE PURCHASE OR SALE 
OF CLAIMS OR STOCK INTERESTS, WHILE THE FIDUCIARY'S OBLIGATION IS TO RENDER LOYAL 
AND DISINTERESTED SERVICE WHICH HIS POSITION OF TRUST HAS IMPOSED UPON HIM.  
SUBSECTION (B) EXTENDS TO A TRUSTEE, HIS ATTORNEY, COMMITTEES AND THEIR ATTORNEYS, 
OR ANY OTHER PERSONS 'ACTING IN THE CASE IN A REPRESENTATIVE OR FIDUCIARY CAPACITY.'  
IT BARS COMPENSATION TO ANY OF THE FOREGOING, WHO AFTER ASSUMING TO ACT IN SUCH 
CAPACITY HAS PURCHASED OR SOLD, DIRECTLY OR INDIRECTLY, CLAIMS AGAINST, OR STOCK IN 
THE DEBTOR.  THE BAR IS ABSOLUTE.  IT MAKES NO DIFFERENCE WHETHER THE TRANSACTION 
BROUGHT A GAIN OR LOSS, OR NEITHER, AND THE COURT IS NOT AUTHORIZED TO APPROVE A 
PURCHASE OR SALE, BEFORE OR AFTER THE TRANSACTION.  THE EXCEPTION IS FOR AN 
ACQUISITION OR TRANSFER 'OTHERWISE' THAN BY A VOLUNTARY PURCHASE OR SALE, SUCH AS AN 
ACQUISITION BY BEQUEST.  SEE OTIS & CO. V. INSURANCE BLDG. CORP., 110 F.2D 333, 335 
(C.A. 1, 1940).  
  SUBSECTION (C) IS INTENDED FOR NO ASSET LIQUIDATION CASES WHERE MINIMAL 
COMPENSATION FOR TRUSTEES IS NEEDED.  THE SUM OF $20 WILL BE ALLOWED IN EACH CASE, 
WHICH IS DOUBLE THE AMOUNT PROVIDED UNDER CURRENT LAW. 
 


SEC. 331.  INTERIM COMPENSATION 
  
  SECTION 331 PERMITS TRUSTEES AND PROFESSIONAL PERSONS TO APPLY TO THE COURT NOT 
MORE THAN ONCE EVERY 120 DAYS FOR INTERIM COMPENSATION AND REIMBURSEMENT PAYMENTS.  
THE COURT MAY PERMIT MORE FREQUENT APPLICATIONS IF THE CIRCUMSTANCES WARRANT, SUCH 
AS IN VERY LARGE CASES WHERE THE LEGAL WORK IS EXTENSIVE AND MERITS MORE FREQUENT 
PAYMENTS.  THE COURT IS AUTHORIZED TO ALLOW AND ORDER DISBURSEMENT TO THE APPLICANT 
OF COMPENSATION AND REIMBURSEMENT THAT IS OTHERWISE ALLOWABLE *42 **5828 UNDER 
SECTION 330.  THE ONLY EFFECT OF THIS SECTION IS TO REMOVE ANY DOUBT THAT OFFICERS 
OF THE ESTATE MAY APPLY FOR, AND THE COURT MAY APPROVE, COMPENSATION AND 
REIMBURSEMENT DURING THE CASE, INSTEAD OF BEING REQUIRED TO WAIT UNTIL THE END OF 
THE CASE, WHICH IN SOME INSTANCES, MAY BE YEARS. THE PRACTICE OF INTERIM 
COMPENSATION IS FOLLOWED IN SOME COURTS TODAY, BUT HAS BEEN SUBJECT TO SOME 
QUESTION.  THIS SECTION EXPLICITLY AUTHORIZES IT.  
  THIS SECTION WILL APPLY TO PROFESSIONALS SUCH AS AUCTIONEERS AND APPRAISERS ONLY 
IF THEY ARE NOT PAID ON A PER JOB BASIS. 
 


SEC. 341.  MEETINGS OF CREDITORS AND EQUITY SECURITY HOLDERS 
  
  SECTION (A) OF THIS SECTION REQUIRES THAT THERE BE A MEETING OF CREDITORS WITHIN A 
REASONABLE TIME AFTER THE ORDER FOR RELIEF IN THE CASE.  THE BANKRUPTCY ACT AND THE 
CURRENT RULES OF BANKRUPTCY PROCEDURE PROVIDE FOR A MEETING OF CREDITORS, AND 
SPECIFY THE TIME AND MANNER OF THE MEETING, AND THE BUSINESS TO BE CONDUCTED.  THIS 
BILL LEAVES THOSE MATTERS TO THE RULES.  UNDER SECTION 405(D) OF THE BILL, THE 
PRESENT RULES WILL CONTINUE TO GOVERN UNTIL NEW RULES ARE PROMULGATED.  THUS, 
PENDING THE ADOPTION OF DIFFERENT RULES, THE PRESENT PROCEDURE FOR THE MEETING WILL 
CONTINUE.  
  SUBSECTION (B) AUTHORIZES THE COURT TO ORDER A MEETING OF EQUITY SECURITY HOLDERS 
IN CASES WHERE SUCH A MEETING WOULD BE BENEFICIAL OR USEFUL, FOR EXAMPLE, IN A 
CHAPTER 11 REORGANIZATION CASE WHERE IT MAY BE NECESSARY FOR THE EQUITY SECURITY 
HOLDERS TO ORGANIZE IN ORDER TO BE ABLE TO PARTICIPATE IN THE NEGOTIATION OF A PLAN 
OF REORGANIZATION.  
  SUBSECTION (C) MAKES CLEAR THAT THE BANKRUPTCY JUDGE IS TO PRESIDE AT THE MEETING 
OF CREDITORS. 
 


SEC. 342.  NOTICE 
  
  SUBSECTION (A) OF SECTION 342 REQUIRES THE CLERK OF THE BANKRUPTCY COURT TO GIVE 
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NOTICE OF THE ORDER FOR RELIEF.  THE RULES WILL PRESCRIBE TO WHOM THE NOTICE SHOULD 
BE SENT AND IN WHAT MANNER NOTICE WILL BE GIVEN.  THE RULES ALREADY PRESCRIBE SUCH 
THINGS, AND THEY WILL CONTINUE TO GOVERN UNLESS CHANGED AS PROVIDED IN SECTION 
404(A) OF THE BILL.  DUE PROCESS WILL CERTAINLY REQUIRE NOTICE TO ALL CREDITORS AND 
EQUITY SECURITY HOLDERS.  STATE AND FEDERAL GOVERNMENTAL REPRESENTATIVES RESPONSIBLE 
FOR COLLECTING TAXES WILL ALSO RECEIVE NOTICE.  IN CASES WHERE THE DEBTOR IS SUBJECT 
TO REGULATION, THE REGULATORY AGENCY WITH JURISDICTION WILL RECEIVE NOTICE.  IN 
ORDER TO INSURE MAXIMUM NOTICE TO ALL PARTIES IN INTEREST, THE RULES WILL INCLUDE 
NOTICE BY PUBLICATION IN APPROPRIATE CASES AND FOR APPROPRIATE ISSUES. OTHER NOTICES 
WILL BE GIVEN AS APPROPRIATE.  
  SUBSECTION (B) AND (C) ARE DERIVED FROM SECTION 21G OF THE BANKRUPTCY ACT.  THEY 
SPECIFY THAT THE TRUSTEE MAY FILE NOTICE OF THE COMMENCEMENT OF THE CASE IN LAND 
RECORDING OFFICES IN ORDER TO GIVE NOTICE OF THE PENDENCY OF THE CASE TO POTENTIAL 
TRANSFEREES OF THE DEBTOR'S REAL PROPERTY.  SUCH FILING IS UNNECESSARY IN THE COUNTY 
IN WHICH THE BANKRUPTCY CASE IS COMMENCED.  IF NOTICE IS PROPERLY FILED, A 
SUBSEQUENT PURCHASER OF THE PROPERTY WILL NOT BE A BONA FIDE PURCHASER.  OTHERWISE, 
A PURCHASER, INCLUDING A PURCHASER AT A JUDICIAL SALE, THAT HAS NO KNOWLEDGE OF THE 
CASE, IS NOT PREVENTED FROM OBTAINING THE STATUS OF A BONA FIDE PURCHASER BY THE 
MERE COMMENCEMENT OF THE CASE.  'COUNTY ' IS DEFINED IN TITLE 1 OF THE U.S.C. TO 
INCLUDE OTHER POLITICAL SUBDIVISIONS WHERE COUNTIES ARE NOT USED. 
 


*43 **5829 SEC. 343.  EXAMINATION OF THE DEBTOR 
  
  THIS SECTION, DERIVED FROM SECTION 21A OF THE BANKRUPTCY ACT, REQUIRES THE DEBTOR 
TO APPEAR AT THE MEETING OF CREDITORS AND SUBMIT TO EXAMINATION UNDER OATH.  THE 
PURPOSE OF THE EXAMINATION IS TO ENABLE CREDITORS AND THE TRUSTEE TO DETERMINE IF 
ASSETS HAVE IMPROPERLY BEEN DISPOSED OF OR CONCEALED OR IF THERE ARE GROUNDS FOR 
OBJECTION TO DISCHARGE.  THE SCOPE OF THE EXAMINATION UNDER THIS SECTION WILL BE 
GOVERNED BY THE RULES OF BANKRUPTCY PROCEDURE, AS IT IS TODAY.  SEE RULES 205(D), 
10-213(C), AND 11-26. IT IS EXPECTED THAT THE SCOPE PRESCRIBED BY THESE RULES FOR 
LIQUIDATION CASES, THAT IS, 'ONLY THE DEBTOR'S ACTS, CONDUCT, OR PROPERTY, OR ANY 
MATTER THAT MAY AFFECT THE ADMINISTRATION OF THIS ESTATE, OR THE DEBTOR'S RIGHT TO 
DISCHARGE' WILL REMAIN SUBSTANTIALLY UNCHANGED.  IN REORGANIZATION CASES THE 
EXAMINATION WOULD BE BROADER, INCLUDING INQUIRY INTO THE LIABILITIES AND FINANCIAL 
CONDITION OF THE DEBTOR, THE OPERATION OF HIS BUSINESS, AND THE DESIRABILITY OF THE 
CONTINUANCE THEREOF, AND OTHER MATTERS RELEVANT TO THE CASE AND TO THE FORMULATION 
OF THE PLAN. EXAMINATION OF OTHER PERSONS IN CONNECTION WITH THE BANKRUPTCY CASE IS 
LEFT COMPLETELY TO THE RULES, JUST AS EXAMINATION OF WITNESSES IN CIVIL CASES IS 
GOVERNED BY THE FEDERAL RULES OF CIVIL PROCEDURE. 
 


SEC. 344.  SELF-INCRIMINATION; IMMUNITY 
  
  PART V OF TITLE 18 OF THE U.S.C. GOVERNS THE GRANTING OF IMMUNITY TO WITNESSES 
BEFORE FEDERAL TRIBUNALS.  THE IMMUNITY PROVIDED UNDER PART V IS ONLY USE IMMUNITY, 
NOT TRANSACTIONAL IMMUNITY.  PART V APPLIES TO ALL PROCEEDINGS BEFORE FEDERAL 
COURTS, BEFORE FEDERAL GRAND JURIES, BEFORE ADMINISTRATIVE AGENCIES, AND BEFORE 
CONGRESSIONAL COMMITTEES.  IT REQUIRES THE ATTORNEY GENERAL OR THE U.S. ATTORNEY TO 
REQUEST OR TO APPROVE ANY GRANT OF IMMUNITY, WHETHER BEFORE A COURT, GRAND JURY, 
AGENCY, OR CONGRESSIONAL COMMITTEE.  
  THIS SECTION CARRIES PART V OVER INTO BANKRUPTCY CASES.  THUS, FOR A WITNESS TO BE 
ORDERED TO TESTIFY BEFORE A BANKRUPTCY COURT IN SPITE OF A CLAIM OF PRIVILEGE, THE 
U.S. ATTORNEY FOR THE DISTRICT IN WHICH THE COURT SITS WOULD HAVE TO REQUEST FROM 
THE DISTRICT COURT FOR THAT DISTRICT THE IMMUNITY ORDER. THE RULE WOULD APPLY TO 
BOTH DEBTORS, CREDITORS, AND ANY OTHER WITNESSES IN A BANKRUPTCY CASE. IF THE 
IMMUNITY WERE GRANTED, THE WITNESS WOULD BE REQUIRED TO TESTIFY.  IF NOT, HE COULD 
CLAIM THE PRIVILEGE AGAINST SELF-INCRIMINATION.  
  PART V IS A SIGNIFICANT DEPARTURE FROM CURRENT LAW. UNDER SECTION 7A(10) OF THE 
BANKRUPTCY ACT, A DEBTOR IS REQUIRED TO TESTIFY IN ALL CIRCUMSTANCES, BUT ANY 
TESTIMONY HE GIVES MAY NOT BE USED AGAINST HIM IN ANY CRIMINAL PROCEEDING, EXCEPT 
TESTIMONY GIVEN IN ANY HEARING ON OBJECTIONS TO DISCHARGE. WITH THAT EXCEPTION, 
SECTION 7A(10) AMOUNTS TO A BLANKET GRANT OF USE IMMUNITY TO ALL DEBTORS.  IMMUNITY 
FOR OTHER WITNESSES IN BANKRUPTCY COURTS TODAY IS GOVERNED BY PART V OF TITLE 18.  
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  THE CONSEQUENCES OF A CLAIM OF PRIVILEGES BY A DEBTOR UNDER PROPOSED LAW AND UNDER 
CURRENT LAW DIFFER AS WELL.  UNDER SECTION 14C(6) OF CURRENT LAW, ANY REFUSAL TO 
ANSWER A MATERIAL QUESTION APPROVED BY THE COURT WILL RESULT IN THE DENIAL OF A 
DISCHARGE, EVEN IF THE REFUSAL IS BASED ON THE PRIVILEGE AGAINST SELF INCRIMINATION.  
THUS, THE DEBTOR IS CONFRONTED WITH THE CHOICE BETWEEN LOSING HIS DISCHARGE AND 
OPENING HIMSELF UP TO POSSIBLE CRIMINAL PROSECUTION.  
  *44 **5830 UNDER SECTION 727(A)(6) OF THE PROPOSED TITLE 11, A DEBTOR IS ONLY 
DENIED A DISCHARGE IF HE REFUSES TO TESTIFY AFTER HAVING BEEN GRANTED IMMUNITY.  IF 
THE DEBTOR CLAIMS THE PRIVILEGE AND THE U.S. ATTORNEY DOES NOT REQUEST IMMUNITY FROM 
THE DISTRICT COURTS, THEN THE DEBTOR MAY REFUSE TO TESTIFY AND STILL RETAIN HIS 
RIGHT TO A DISCHARGE.  IT REMOVES THE SCYLLA AND CHARIBDIS CHOICE FOR DEBTORS THAT 
EXISTS UNDER THE BANKRUPTCY ACT. 
 


SEC. 345.  MONEY OF ESTATES 
  
  THIS SECTION IS A SIGNIFICANT DEPARTURE FROM SECTION 61 OF THE BANKRUPTCY ACT.  IT 
PERMITS A TRUSTEE IN A BANKRUPTCY CASE TO MAKE SUCH DEPOSIT OF INVESTMENT OF THE 
MONEY OF THE ESTATE FOR WHICH HE SERVES AS WILL YIELD THE MAXIMUM REASONABLE NET 
RETURN ON THE MONEY, TAKING INTO ACCOUNT THE SAFETY OF SUCH DEPOSIT OR INVESTMENT.  
UNDER CURRENT LAW, THE TRUSTEE IS PERMITTED TO DEPOSIT MONEY ONLY WITH BANKING 
INSTITUTIONS.  THUS, THE TRUSTEE IS GENERALLY UNABLE TO SECURE A HIGH RATE OF RETURN 
ON MONEY OF ESTATES PENDING DISTRIBUTION, TO THE DETRIMENT OF CREDITORS.  UNDER THIS 
SECTION, THE TRUSTEE MAY MAKE DEPOSITS IN SAVINGS AND LOANS, MAY PURCHASE GOVERNMENT 
BONDS, OR MAKE SUCH OTHER DEPOSIT OR INVESTMENT AS IS APPROPRIATE.  UNDER PROPOSED 
11 U.S.C. 541(A)(6), AND EXCEPT AS PROVIDED IN SUBSECTION (C) OF THIS SECTION, ANY 
INTEREST OR GAIN REALIZED ON THE DEPOSIT OR INVESTMENT OF FUNDS UNDER THIS SECTION 
WILL BECOME PROPERTY OF THE ESTATE, AND WILL THUS ENHANCE THE RECOVERY OF CREDITORS.  
  IN ORDER TO PROTECT THE CREDITORS, SUBSECTION (B) REQUIRES CERTAIN PRECAUTIONS 
AGAINST LOSS OF THE MONEY SO DEPOSITED OR INVESTED.  THE TRUSTEE MUST REQUIRE FROM A 
PERSON WITH WHICH HE DEPOSITS OR INVESTS MONEY OF AN ESTATE A BOND IN FAVOR OF THE 
UNITED STATES SECURED BY APPROVED CORPORATE SURETY AND CONDITIONED ON A PROPER 
ACCOUNTING FOR ALL MONEY DEPOSITED OR INVESTED AND FOR ANY RETURN ON SUCH MONEY.  
ALTERNATELY, THE TRUSTEE MAY REQUIRE THE DEPOSIT OF SECURITIES OF THE KIND SPECIFIED 
IN SECTION 15 OF TITLE 6 OF THE U.S.C. WHICH GOVERNS THE POSTING OF SECURITY BY 
BANKS THAT RECEIVE PUBLIC MONEYS ON DEPOSIT.  THESE BONDING REQUIREMENTS DO NOT 
APPLY TO DEPOSITS OR INVESTMENTS THAT ARE INSURED OR GUARANTEED THE UNITED STATES OR 
A DEPARTMENT, AGENCY, OR INSTRUMENTALITY OF THE UNITED STATES, OR THAT ARE BACKED BY 
THE FULL FAITH AND CREDIT OF THE UNITED STATES.  
  THESE PROVISIONS DO NOT ADDRESS THE QUESTION OF AGGREGATION OF FUNDS BY PRIVATE 
CHAPTER 13 TRUSTEE AND ARE NOT TO BE CONSTRUED AS EXCLUDING SUCH POSSIBILITY.  THE 
RULES OF BANKRUPTCY PROCEDURE MAY PROVIDE FOR AGGREGATION UNDER APPROPRIATE 
CIRCUMSTANCES AND ADEQUATE SAFEGUARDS IN CASES WHERE THERE IS A SIGNIFICANT NEED, 
SUCH AS IN DISTRICTS IN WHICH THERE IS A STANDING CHAPTER 13 TRUSTEE.  IN SUCH CASE, 
THE INTEREST OR RETURN ON THE FUNDS WOULD HELP DEFRAY THE COST OF ADMINISTERING THE 
CASES IN WHICH THE STANDING TRUSTEE SERVES. 
 


SEC. 346.  SPECIAL TAX PROVISIONS 
  
  SUBSECTION (A) INDICATES THAT SUBSECTIONS (B),(C),(D),(E),(G), (H), (I), AND  (J) 
APPLY NOTWITHSTANDING ANY STATE OR LOCAL TAX LAW, BUT ARE SUBJECT TO FEDERAL TAX 
LAW.  
  SUBSECTION (B)(1) PROVIDES THAT IN A CASE CONCERNING AN INDIVIDUAL UNDER CHAPTER 7 
OR 11 OF TITLE 11, INCOME OF THE ESTATE IS TAXABLE ONLY TO THE ESTATE AND NOT TO THE 
DEBTOR.  THE SECOND SENTENCE OF THE PARAGRAPH**5831 *45 PROVIDES THAT IF SUCH 
INDIVIDUAL IS A PARTNER, THE TAX ATTRIBUTES OF THE PARTNERSHIP ARE DISTRIBUTABLE TO 
THE PARTNER'S ESTATE RATHER THAN TO THE PARTNER, EXCEPT TO THE EXTENT THAT SECTION 
728, OF TITLE 11 PROVIDES OTHERWISE.  
  SUBSECTION (B)(2) STATES A GENERAL RULE THAT THE ESTATE OF AN INDIVIDUAL IS TO BE 
TAXED AS AN ESTATE.  THE PARAGRAPH IS MADE SUBJECT TO THE REMAINDER OF SECTION 346 
AND SECTION 728 OF TITLE 11.  
  SUBSECTION (B)(3) REQUIRES THE ACCOUNTING METHOD, BUT NOT NECESSARILY THE 
ACCOUNTING PERIOD, OF THE ESTATE TO BE THE SAME AS THE METHOD USED BY THE INDIVIDUAL 
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DEBTOR.  
  SUBSECTION (C)(1) STATES A GENERAL RULE THAT THE ESTATE OF A PARTNERSHIP OR A 
CORPORATED DEBTOR IS NOT A SEPARATE ENTITY FOR TAX PURPOSES.  THE INCOME OF THE 
DEBTOR IS TO BE TAXED AS IF THE CASE WERE NOT COMMENCED, EXCEPT AS PROVIDED IN THE 
REMAINDER OF SECTION 346 AND SECTION 728.  
  SUBSECTION (C)(2) REQUIRES THE TRUSTEE, EXCEPT AS PROVIDED IN SECTION 728 OF TITLE 
11, TO FILE ALL TAX RETURNS ON BEHALF OF THE PARTNERSHIP OR CORPORATION DURING THE 
CASE.  
  SUBSECTION (D) INDICATES THAT THE ESTATE IN A CHAPTER 13 CASE IS NOT A SEPARATE 
TAXABLE ENTITY AND THAT ALL INCOME OF THE ESTATE IS TO BE TAXED TO THE DEBTOR.  
  SUBSECTION (E) ESTABLISHES A BUSINESS DEDUCTION CONSISTING OF ALLOWED EXPENSES OF 
ADMINISTRATION EXCEPT FOR TAX OR CAPITAL EXPENSES THAT ARE NOT OTHERWISE DEDUCTIBLE.  
THE DEDUCTION MAY BE USED BY THE ESTATE WHEN IT IS A SEPARATE TAXABLE ENTITY OR BY 
THE ENTITY TO WHICH THE INCOME OF THE ESTATE IS TAXED WHEN IT IS NOT.  
  SUBSECTION (F) IMPOSES A DUTY ON THE TRUSTEE TO COMPLY WITH ANY FEDERAL, STATE, OR 
LOCAL TAX LAW REQUIRING WITHHOLDING OR COLLECTION OF TAXES FROM ANY PAYMENT OF 
WAGES, SALARIES, COMMISSIONS, DIVIDENDS, INTEREST, OR OTHER PAYMENTS.  ANY AMOUNT 
WITHHELD IS TO BE PAID TO THE TAXING AUTHORITY AT THE SAME TIME AND WITH THE SAME 
PRIORITY AS THE CLAIM FROM WHICH SUCH AMOUNT WITHHELD WAS PAID.  
  SUBSECTION (G)(1)(A) INDICATES THAT NEITHER GAIN NOR LOSS IS RECOGNIZED ON THE 
TRANSFER BY LAW OF PROPERTY FROM THE DEBTOR OR A CREDITOR TO THE ESTATE. 
SUBPARAGRAPH (B) PROVIDES A SIMILAR POLICY IF THE PROPERTY OF THE ESTATE IS RETURNED 
FROM THE ESTATE TO THE DEBTOR OTHER THAN BY A SALE OF PROPERTY TO DEBTOR. 
SUBPARAGRAPH (C) ALSO PROVIDES FOR NONRECOGNITION OF GAIN OR LOSS IN A CASE UNDER 
CHAPTER 11 IF A CORPORATE DEBTOR TRANSFERS PROPERTY TO A SUCCESSOR CORPORATION OR TO 
AN AFFILIATE UNDER A JOINT PLAN.  AN EXCEPTION IS MADE TO ENABLE A TAXING AUTHORITY 
TO CAUSE RECOGNITION OF GAIN OR LOSS TO THE EXTENT PROVIDED IN IRC SECTION 371 (AS 
AMENDED BY SECTION 109 OF THIS BILL).  
  SUBSECTION (G)(2) PROVIDES THAT ANY OF THE THREE KINDS OF TRANSFEREES SPECIFIED IN 
PARAGRAPH (1) TAKE THE PROPERTY WITH THE SAME CHARACTER, HOLDING PERIOD, AND BASIS 
IN THE HANDS OF THE TRANSFEROR AT THE TIME OF SUCH TRANSFER. THE TRANSFEROR'S BASIS 
MAY BE ADJUSTED UNDER SECTION 346(J)(5) EVEN IF THE DISCHARGE OF INDEBTEDNESS OCCURS 
AFTER THE TRANSFER IS FROM THE DEBTOR TO THE ESTATE OR IF THE TRANSFER IS FROM AN 
ENTITY THAT IS NOT DISCHARGED.  
  SUBSECTION (H) PROVIDES THAT THE CREATION OF THE ESTATE OF AN INDIVIDUAL UNDER 
CHAPTERS 7 OR 11 OF TITLE 11 AS A SEPARATE TAXABLE ENTITY *46 **5832 DOES NOT AFFECT 
THE NUMBER OF TAXABLE YEARS FOR PURPOSES OF COMPUTING LOSS CARRYOVERS OR CARRYBACKS.  
THE SECTION APPLIES WITH RESPECT TO CARRYOVERS OR CARRYBACKS OF THE DEBTOR 
TRANSFERRED INTO THE ESTATE UNDER SECTION 346(I)(1) OF TITLE 11 OR BACK TO THE 
DEBTOR UNDER SECTION 346(I)(2) OF TITLE 11.  
  SUBSECTION (I)(1) STATES A GENERAL RULE THAT AN ESTATE THAT IS SEPARATE TAXABLE 
ENTITY NEVERTHELESS SUCCEEDS IN ALL TAX ATTRIBUTES OF THE DEBTOR.  THE SIX 
ENUMERATED ATTRIBUTES ARE ILLUSTRATIVE AND NOT EXHAUSTIVE.  
  SUBSECTION (I)(2) INDICATES THAT ATTRIBUTES PASSING FROM THE DEBTOR INTO AN ESTATE 
THAT IS A SEPARATE TAXABLE ENTITY WILL RETURN TO THE DEBTOR IF UNUSED BY THE ESTATE.  
THE DEBTOR IS PERMITTED TO USE ANY SUCH ATTRIBUTE AS THOUGH THE CASE HAD NOT BEEN 
COMMENCED.  
  SUBSECTION (I)(3) PERMITS AN ESTATE THAT IS A SEPARATE TAXABLE ENTITY TO CARRYBACK 
LOSSES OF THE ESTATE TO A TAXABLE PERIOD OF THE DEBTOR THAT ENDED BEFORE THE CASE 
WAS FILED. THE ESTATE IS TREATED AS IF IT WERE THE DEBTOR WITH RESPECT TO TIME 
LIMITATIONS AND OTHER RESTRICTIONS.  THE SECTION MAKES CLEAR THAT THE DEBTOR MAY NOT 
CARRYBACK ANY LOSS OF HIS OWN FROM A TAX YEAR DURING THE PENDENCY OF THE CASE TO 
SUCH A PERIOD UNTIL THE CASE IS CLOSED.  NO TOLLING OF ANY PERIOD OF LIMITATION IS 
PROVIDED WITH RESPECT TO CARRYBACKS TO THE DEBTOR OF POST-PETITION LOSSES.  
  SUBSECTION (J) SETS FORTH SEVEN SPECIAL RULES TREATING WITH THE TAX EFFECTS OF 
FORGIVENESS OR DISCHARGE OF INDEBTEDNESS.  THE TERMS 'FORGIVENESS ' AND 'DISCHARGE' 
ARE REDUNDANT, BUT ARE USED TO CLARIFY THAT 'DISCHARGE' IN THE CONTEXT OF A SPECIAL 
TAX PROVISION IN TITLE 11 INCLUDES FORGIVENESS OF INDEBTEDNESS WHETHER OR NOT SUCH 
INDEBTEDNESS IS 'DISCHARGED' IN THE BANKRUPTCY SENSE.  
  PARAGRAPH (1) STATES THE GENERAL RULE THAT FORGIVENESS OF INDEBTEDNESS IS NOT 
TAXABLE EXCEPT AS OTHERWISE PROVIDED IN PARAGRAPHS (2)-(7).  THE PARAGRAPH IS 
PATTERNED AFTER SECTIONS 268, 395, AND 520 OF THE BANKRUPTCY ACT.  
  PARAGRAPH (2) DISALLOWS DEDUCTIONS FOR LIABILITIES OF A DEDUCTIBLE NATURE IN ANY 
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YEAR DURING OR AFTER THE YEAR OF CANCELLATION OF SUCH LIABILITIES.  FOR THE PURPOSES 
OF THIS PARAGRAPH, 'A DEDUCTION WITH RESPECT TO A LIABILITY' INCLUDES A CAPITAL LOSS 
INCURRED ON THE DISPOSITION OF A CAPITAL ASSET WITH RESPECT TO A LIABILITY THAT WAS 
INCURRED IN CONNECTION WITH THE ACQUISITION OF SUCH ASSET.  
  PARAGRAPH (3) CAUSES ANY NET OPERATING LOSS OF A DEBTOR THAT IS AN INDIVIDUAL OR 
CORPORATION TO BE REDUCED BY ANY DISCHARGE OF INDEBTEDNESS EXCEPT AS PROVIDED IN 
PARAGRAPHS (2) OR (4).  IF A DEDUCTION IS DISALLOWED UNDER PARAGRAPH (2), THEN NO 
DOUBLE COUNTING OCCURS.  THUS, PARAGRAPH (3) WILL REFLECT THE REDUCTION OF LOSSES BY 
LIABILITIES THAT HAVE BEEN FORGIVEN, INCLUDING DEDUCTIBLE LIABILITIES OR 
NONDEDUCTIBLE LIABILITIES SUCH AS REPAYMENT OF PRINCIPAL OR BORROWED FUNDS.  
  PARAGRAPH (4) SPECIFICALLY EXCLUDES TWO KINDS OF INDEBTEDNESS FROM REDUCTION OF 
NET OPERATING LOSSES UNDER PARAGRAPH (3) OR FROM REDUCTION OF BASIS UNDER PARAGRAPH 
(5).  SUBPARAGRAPH (A) EXCLUDES ITEMS OF A DEDUCTIBLE NATURE THAT WERE NOT DEDUCTED 
OR THAT COULD NOT BE DEDUCTED SUCH AS GAMBLING LOSSES OR LIABILITIES FOR INTEREST 
OWED TO A RELATIVE OF THE DEBTOR.  SUBPARAGRAPH (B) EXCLUDES INDEBTEDNESS OF A 
DEBTOR THAT IS AN INDIVIDUAL OR CORPORATION THAT RESULTED IN DEDUCTIONS WHICH DID 
NOT OFFSET INCOME THAT DID NOT CONTRIBUTE TO AN UNEXPIRED *47 **5833 NET OPERATING 
LOSS OR LOSS CARRYOVER.  IN THESE SITUATIONS, THE DEBTOR HAS DERIVED NO TAX BENEFIT 
SO THERE IS NO NEED TO INCUR AN OFFSETTING REDUCTION.  
  PARAGRAPH (5) PROVIDES A TWO-POINT TEST FOR REDUCTION OF BASIS. THE PARAGRAPH 
REPLACES SECTIONS 270, 396, AND 522 OF THE BANKRUPTCY ACT.  SUBPARAGRAPH (A) SETS 
OUT THE MAXIMUM AMOUNT BY WHICH BASIS MAY BE REDUCED-- THE TOTAL INDEBTEDNESS 
FORGIVEN LESS ADJUSTMENTS MADE UNDER PARAGRAPHS (2) AND (3).  THIS AVOIDS DOUBLE 
COUNTING.  IF A DEDUCTION IS DISALLOWED UNDER PARAGRAPH (2) OR A CARRYOVER IS 
REDUCED UNDER PARAGRAPH (3) THEN THE TAX BENEFIT IS NEUTRALIZED, AND THERE IS NO 
NEED TO REDUCE BASIS.  SUBPARAGRAPH (B) REDUCES BASIS TO THE EXTENT THE DEBTOR'S 
TOTAL BASIS OF ASSETS BEFORE THE DISCHARGE EXCEEDS TOTAL PREEXISTING LIABILITIES 
STILL REMAINING AFTER DISCHARGE OF INDEBTEDNESS.  THIS IS A 'BASIS SOLVENCY' 
LIMITATION WHICH DIFFERS FROM THE USUAL TEST OF SOLVENCY BECAUSE IT MEASURES AGAINST 
THE REMAINING LIABILITIES THE BENEFIT ASPECT OF ASSETS, THEIR BASIS, RATHER THAN 
THEIR VALUE.  PARAGRAPH (5) APPLIES SO THAT ANY TRANSFEREE OF THE DEBTOR'S PROPERTY 
WHO IS REQUIRED TO USE THE DEBTOR'S BASIS TAKES THE DEBTOR'S BASIS REDUCED BY THE 
LESSER OF (A) AND (B).  THUS, BASIS WILL BE REDUCED, BUT NEVER BELOW A LEVEL EQUAL 
TO UNDISCHARGED LIABILITIES.  
  PARAGRAPH (6) SPECIFIES THAT BASIS NEED NOT BE REDUCED UNDER PARAGRAPH (5) TO THE 
EXTENT THE DEBTOR TREATS DISCHARGED INDEBTEDNESS AS TAXABLE INCOME.  THIS PERMITS 
THE DEBTOR TO ELECT WHETHER TO RECOGNIZE INCOME, WHICH MAY BE ADVANTAGEOUS IF THE 
DEBTOR ANTICIPATES SUBSEQUENT NET OPERATING LOSSES, RATHER THAN TO REDUCE BASIS.  
  PARAGRAPH (7) ESTABLISHES TWO RULES EXCLUDING FROM THE CATEGORY OF DISCHARGED 
INDEBTEDNESS CERTAIN INDEBTEDNESS THAT IS EXCHANGED FOR AN EQUITY SECURITY ISSUED 
UNDER A PLAN OR THAT IS FORGIVEN AS A CONTRIBUTION TO CAPITAL BY AN EQUITY SECURITY 
HOLDER. SUBPARAGRAPH (A) CREATES THE FIRST EXCLUSION TO THE EXTENT INDEBTEDNESS 
CONSISTING OF ITEMS NOT OF A DEDUCTIBLE NATURE IS EXCHANGED FOR AN EQUITY SECURITY, 
OTHER THAN THE INTERESTS OF A LIMITED PARTNER IN A LIMITED PARTNERSHIP, ISSUED BY 
THE DEBTOR OR IS FORGIVEN AS A CONTRIBUTION TO CAPITAL BY AN EQUITY SECURITY HOLDER. 
SUBPARAGRAPH (B) EXCLUDES INDEBTEDNESS CONSISTING OF ITEMS OF A DEDUCTIBLE NATURE, 
IF THE EXCHANGE OF STOCK FOR DEBTS HAS THE SAME EFFECT AS A CASH PAYMENT EQUAL TO 
THE VALUE OF THE EQUITY SECURITY, IN THE AMOUNT OF THE FAIR MARKET VALUE OF THE 
EQUITY SECURITY OR, IF LESS, THE EXTENT TO WHICH SUCH EXCHANGE HAS SUCH EFFECT.  THE 
TWO PROVISIONS TREAT THE DEBTOR AS IF IT HAD ORIGINALLY ISSUED STOCK INSTEAD OF 
DEBT. SUBPARAGRAPH (B) RECTIFIES THE INEQUITY UNDER CURRENT LAW BETWEEN A CASH BASIS 
AND ACCRUAL BASIS DEBTOR CONCERNING THE ISSUANCE OF STOCK IN EXCHANGE FOR PREVIOUS 
SERVICES RENDERED THAT WERE OF A GREATER VALUE THAN THE STOCK. SUBPARAGRAPH (B) ALSO 
CHANGES CURRENT LAW BY TAXING FORGIVENESS OF INDEBTEDNESS TO THE EXTENT THAT STOCK 
IS EXCHANGED FOR THE ACCRUED INTEREST COMPONENT OF A SECURITY, BECAUSE THE RECIPIENT 
OF SUCH STOCK WOULD NOT BE REGARDED AS HAVING RECEIVED MONEY UNDER THE CARMAN 
DOCTRINE. 
 


SEC. 347.  UNCLAIMED PROPERTY 
  
  SECTION 347 IS DERIVED FROM BANKRUPTCY ACT SEC. 66. SUBSECTION (A) REQUIRES THE 
TRUSTEE TO STOP PAYMENT ON ANY DISTRIBUTION CHECK THAT IS UNPAID 90 DAYS AFTER THE 
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FINAL DISTRIBUTION IN A CASE UNDER CHAPTER *48 **5834 7 OR 13.  THE UNCLAIMED FUNDS, 
AND ANY OTHER PROPERTY OF THE ESTATE ARE PAID INTO THE COURT AND DISPOSED OF UNDER 
CHAPTER 129 OF TITLE 28, WHICH REQUIRES THE CLERK OF COURT TO HOLD THE FUNDS FOR 
THEIR OWNER FOR 5 YEARS, AFTER WHICH THEY ESCHEAT TO THE TREASURY.  
  SUBSECTION (B) SPECIFIES THAT ANY PROPERTY REMAINING UNCLAIMED AT THE EXPIRATION 
OF THE TIME ALLOWED IN A CHAPTER 9 OR 11 CASE FOR PRESENTATION (EXCHANGE) OF 
SECURITIES OR THE PERFORMANCE OF ANY OTHER ACT AS A CONDITION TO PARTICIPATION IN 
THE PLAN REVERTS TO THE DEBTOR OR THE ENTITY ACQUIRING THE ASSETS OF THE DEBTOR 
UNDER THE PLAN.  CONDITIONS TO PARTICIPATION UNDER A PLAN INCLUDE SUCH ACTS AS 
CASHING A CHECK, SURRENDERING SECURITIES FOR CANCELLATION, AND SO ON.  SIMILAR 
PROVISIONS ARE FOUND IN SECTION 96(D) AND 205 OF CURRENT LAW. 
 


SEC. 348.  EFFECT OF CONVERSION 
  
  THIS SECTION GOVERNS THE EFFECT OF THE CONVERSION OF A CASE FROM ONE CHAPTER OF 
THE BANKRUPTCY CODE TO ANOTHER CHAPTER. SUBSECTION (A) SPECIFIES THAT THE DATE OF 
THE FILING OF THE PETITION, THE COMMENCEMENT OF THE CASE, OR THE ORDER FOR RELIEF 
ARE UNAFFECTED BY CONVERSION, WITH SOME EXCEPTIONS SPECIFIED IN SUBSECTIONS (B) AND 
(C).  
  SUBSECTION (B) LISTS CERTAIN SECTIONS IN THE OPERATIVE CHAPTERS OF THE BANKRUPTCY 
CODE IN WHICH THERE IS A REFERENCE TO 'THE ORDER FOR RELIEF UNDER THIS CHAPTER.'  
SUBSECTION (C) SPECIFIES THAT NOTICE IS TO BE GIVEN OF THE CONVERSION ORDER THE SAME 
AS NOTICE WAS GIVEN OF THE ORDER FOR RELIEF, AND THAT THE TIME THE TRUSTEE (OR 
DEBTOR IN POSSESSION) HAS FOR ASSUMING OR REJECTING EXECUTORY CONTRACTS RECOMMENCES, 
THUS GIVING AN OPPORTUNITY FOR A NEWLY APPOINTED TRUSTEE TO FAMILIARIZE HIMSELF WITH 
THE CASE.  
  SUBSECTION (D) PROVIDES FOR SPECIAL TREATMENT OF CLAIMS THAT ARISE DURING CHAPTER 
11 OR 13 CASES BEFORE THE CASE IS CONVERTED TO A LIQUIDATION CASE. WITH THE 
EXCEPTION OF CLAIMS SPECIFIED IN PROPOSED 11 U.S.C. 503(B)(ADMINISTRATIVE EXPENSES), 
PRECONVERSION CLAIMS ARE TREATED THE SAME AS PREPETITION CLAIMS.  
  SUBSECTION (E) PROVIDES THAT CONVERSION OF A CASE TERMINATES THE SERVICE OF ANY 
TRUSTEE SERVING IN THE CASE PRIOR TO CONVERSION. 
 


SEC. 349.  EFFECT OF DISMISSAL 
  
  SUBSECTION (A) SPECIFIES THAT UNLESS THE COURT FOR CAUSE ORDERS OTHERWISE, THE 
DISMISSAL OF A CASE IS WITHOUT PREJUDICE.  THE DEBTOR IS NOT BARRED FROM RECEIVING A 
DISCHARGE IN A LATER CASE OF DEBTS THAT WERE DISCHARGEABLE IN THE CASE DISMISSED.  
OF COURSE, THIS SUBSECTION REFERS ONLY TO PRE-DISCHARGE DISMISSALS.  IF THE DEBTOR 
HAS ALREADY RECEIVED A DISCHARGE AND IT IS NOT REVOKED, THEN THE DEBTOR WOULD BE 
BARRED UNDER SECTION 727(A) FROM RECEIVING A DISCHARGE IN A SUBSEQUENT LIQUIDATION 
CASE FOR SIX YEARS. DISMISSAL OF AN INVOLUNTARY ON THE MERITS WILL GENERALLY NOT 
GIVE RISE TO ADEQUATE CAUSE SO AS TO BAR THE DEBTOR FROM FURTHER RELIEF.  
  SUBSECTION (B) SPECIFIES THAT THE DISMISSAL REINSTATES PROCEEDINGS OR 
CUSTODIANSHIPS THAT WERE SUPERSEDED BY THE BANKRUPTCY CASE, REINSTATES AVOIDED 
TRANSFERS, REINSTATES VOIDED LIENS, VACATES ANY ORDER, JUDGMENT, OR TRANSFER ORDERED 
AS A RESULT OF THE AVOIDANCE OF A TRANSFER, *49 **5835 AND REVESTS THE PROPERTY OF 
THE ESTATE IN THE ENTITY IN WHICH THE PROPERTY WAS VESTED AT THE COMMENCEMENT OF THE 
CASE.  THE COURT IS PERMITTED TO ORDER A DIFFERENT RESULT FOR CAUSE.  THE BASIC 
PURPOSE OF THE SUBSECTION IS TO UNDO THE BANKRUPTCY CASE, AS FAR AS PRACTICABLE, AND 
TO RESTORE ALL PROPERTY RIGHTS TO THE POSITION IN WHICH THEY WERE FOUND AT THE 
COMMENCEMENT OF THE CASE.  THIS DOES NOT NECESSARILY ENCOMPASS UNDOING SALES OF 
PROPERTY FROM THE ESTATE TO A GOOD FAITH PURCHASER.  WHERE THERE IS A QUESTION OVER 
THE SCOPE OF THE SUBSECTION, THE COURT WILL MAKE THE APPROPRIATE ORDERS TO PROTECT 
RIGHTS ACQUIRED IN RELIANCE ON THE BANKRUPTCY CASE. 
 


SEC. 350.  CLOSING AND REOPENING CASES 
  
  SUBSECTION (A) REQUIRES THE COURT TO CLOSE A BANKRUPTCY CASE AFTER THE ESTATE IS 
FULLY ADMINISTERED AND THE TRUSTEE DISCHARGED. THE RULES OF BANKRUPTCY PROCEDURE 
WILL PROVIDE THE PROCEDURE FOR CASE CLOSING.  SUBSECTION (B) PERMITS REOPENING OF 
THE CASE TO ADMINISTER ASSETS, TO ACCORD RELIEF TO THE DEBTOR, OR FOR OTHER CAUSE.  
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THOUGH THE COURT MAY PERMIT REOPENING OF A CASE SO THAT THE TRUSTEE MAY EXERCISE AN 
AVOIDING POWER, LACHES MAY CONSTITUTE A BAR TO AN ACTION THAT HAS BEEN DELAYED TOO 
LONG.  THE CASE MAY BE REOPENED IN THE COURT IN WHICH IS WAS CLOSED.  THE RULES WILL 
PRESCRIBE THE PROCEDURE BY WHICH A CASE IS REOPENED AND HOW IT WILL BE CONDUCTED 
AFTER REOPENING. 
 


SEC. 361.  ADEQUATE PROTECTION 
  
  SECTIONS 362, 363, AND 364 REQUIRE, IN CERTAIN CIRCUMSTANCES. THAT THE COURT 
DETERMINE IN NOTICED HEARINGS WHETHER THE INTEREST OF A SECURED CREDITOR OR CO-OWNER 
OF PROPERTY WITH THE DEBTOR IS ADEQUATELY PROTECTED IN CONNECTION WITH THE SALE OR 
USE OF PROPERTY.  THE INTERESTS OF WHICH THE COURT MAY PROVIDE PROTECTION IN THE 
WAYS DESCRIBED IN THIS SECTION INCLUDE EQUITABLE AS WELL AS LEGAL INTERESTS.  FOR 
EXAMPLE, A RIGHT TO ENFORCE A PLEDGE AND A RIGHT TO RECOVER PROPERTY DELIVERED TO A 
DEBTOR UNDER A CONSIGNMENT AGREEMENT OR AN AGREEMENT OF SALE OR RETURN ARE INTERESTS 
THAT MAY BE ENTITLED TO PROTECTION. THIS SECTION SPECIFIES MEANS BY WHICH ADEQUATE 
PROTECTION MAY BE PROVIDED BUT, TO AVOID PLACING THE COURT IN AN ADMINISTRATIVE 
ROLE, DOES NOT REQUIRE THE COURT TO PROVIDE IT. INSTEAD, THE TRUSTEE OR DEBTOR IN 
POSSESSION OR THE CREDITOR WILL PROVIDE OR PROPOSE A PROTECTION METHOD.  IF THE 
PARTY THAT IS AFFECTED BY THE PROPOSED ACTION OBJECTS, THE COURT WILL DETERMINE 
WHETHER THE PROTECTION PROVIDED IS ADEQUATE.  THE PURPOSE OF THIS SECTION IS TO 
ILLUSTRATE MEANS BY WHICH IT MAY BE PROVIDED AND TO DEFINE THE LIMITS OF THE 
CONCEPT.  
  THE CONCEPT OF ADEQUATE PROTECTION IS DERIVED FROM THE FIFTH AMENDMENT PROTECTION 
OF PROPERTY INTERESTS AS ENUNCIATED BY THE SUPREME COURT.  SEE WRIGHT V. UNION 
CENTRAL LIFE INC. CO., 311 U.S. 273 (1940), [FN27] LOUISVILLE JOINT STOCK LAND BANK 
V. RADFORD 295 U.S. 555 (1935).  [FN28]  
  THE AUTOMATIC STAY ALSO PROVIDES CREDITOR PROTECTION.  WITHOUT IT, CERTAIN 
CREDITORS WOULD BE ABLE TO PURSUE THEIR OWN REMEDIES AGAINST THE DEBTOR'S PROPERTY.  
THOSE WHO ACTED FIRST WOULD OBTAIN PAYMENT OF THE CLAIMS IN PREFERENCE TO AND TO THE 
DETRIMENT OF OTHER CREDITORS.  BANKRUPTCY IS DESIGNED TO PROVIDE AN ORDERLY 
LIQUIDATION PROCEDURE UNDER WHICH ALL CREDITORS ARE TREATED EQUALLY.  A RACE OF 
DILIGENCE BY CREDITORS FOR THE DEBTOR'S ASSETS PREVENTS THAT.  
  *50 **5836 SUBSECTION (A) DEFINES THE SCOPE OF THE AUTOMATIC STAY, BY LISTING THE 
ACTS THAT ARE STAYED BY THE COMMENCEMENT OF THE CASE.  THE COMMENCEMENT OR 
CONTINUATION, INCLUDING THE ISSUANCE OF PROCESS, OF A JUDICIAL, ADMINISTRATIVE, OR 
OTHER PROCEEDING AGAINST THE DEBTOR THAT WAS OR COULD HAVE BEEN COMMENCED BEFORE THE 
COMMENCEMENT OF THE BANKRUPTCY CASE IS STAYED UNDER PARAGRAPH (1). THE SCOPE OF THIS 
PARAGRAPH IS BROAD.  ALL PROCEEDINGS ARE STAYED, INCLUDING ARBITRATION, 
ADMINISTRATIVE, AND JUDICIAL PROCEEDINGS. PROCEEDING IN THIS SENSE ENCOMPASSES CIVIL 
ACTIONS AND ALL PROCEEDINGS EVEN IF THEY ARE NOT BEFORE GOVERNMENTAL TRIBUNALS.  
  THE STAY IS NOT PERMANENT.  THERE IS ADEQUATE PROVISION FOR RELIEF FROM THE STAY 
ELSEWHERE IN THE SECTION. HOWEVER, IT IS IMPORTANT THAT THE TRUSTEE HAVE AN 
OPPORTUNITY TO INVENTORY THE DEBTOR'S POSITION BEFORE PROCEEDING WITH THE 
ADMINISTRATION OF THE CASE.  UNDOUBTEDLY THE COURT WILL LIFT THE STAY FOR 
PROCEEDINGS BEFORE SPECIALIZED OR NONGOVERNMENTAL TRIBUNALS TO ALLOW THOSE 
PROCEEDINGS TO COME TO A CONCLUSION. ANY PARTY DESIRING TO ENFORCE AN ORDER IN SUCH 
A PROCEEDING WOULD THEREAFTER HAVE TO COME BEFORE THE BANKRUPTCY COURT TO COLLECT 
ASSETS. NEVERTHELESS, IT WILL OFTEN BE MORE APPROPRIATE TO PERMIT PROCEEDINGS TO 
CONTINUE IN THEIR PLACE OF ORIGIN, WHEN NO GREAT PREJUDICE TO THE BANKRUPTCY ESTATE 
WOULD RESULT, IN ORDER TO LEAVE THE PARTIES TO THEIR CHOSEN FORUM AND TO RELIEVE THE 
BANKRUPTCY COURT FROM MANY DUTIES THAT MAY BE HANDLED ELSEWHERE.  
  PARAGRAPH (2) STAYS THE ENFORCEMENT, AGAINST THE DEBTOR OR AGAINST PROPERTY OF THE 
ESTATE, OF A JUDGMENT OBTAINED BEFORE THE COMMENCEMENT OF THE BANKRUPTCY CASE.  
THUS, EXECUTION AND LEVY AGAINST THE DEBTORS'  PREPETITION PROPERTY ARE STAYED, AND 
ATTEMPTS TO COLLECT A JUDGMENT FROM THE DEBTOR PERSONALLY ARE STAYED.  
  PARAGRAPH (3) STAYS ANY ACT TO OBTAIN POSSESSION OF PROPERTY OF THE ESTATE  (THAT 
IS, PROPERTY OF THE DEBTOR AS THE DATE OF THE FILING OF THE PETITION) OR PROPERTY 
FROM THE ESTATE (PROPERTY OVER WHICH THE ESTATE HAS CONTROL OR POSSESSION).  THE 
PURPOSE OF THIS PROVISION IS TO PREVENT DISMEMBERMENT OF THE ESTATE. LIQUIDATION 
MUST PROCEED IN AN ORDERLY FASHION.  ANY DISTRIBUTION OF PROPERTY MUST BE BY THE 
TRUSTEE AFTER HE HAS HAD AN OPPORTUNITY TO FAMILIARIZE HIMSELF WITH THE VARIOUS 
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RIGHTS AND INTERESTS INVOLVED AND WITH THE PROPERTY AVAILABLE FOR DISTRIBUTION.  
  PARAGRAPH (4) STAYS LIEN CREATION AGAINST PROPERTY OF THE ESTATE.  THUS, TAKING 
POSSESSION TO PERFECT A LIEN OR OBTAINING COURT PROCESS IS PROHIBITED. TO PERMIT 
LIEN CREATION AFTER BANKRUPTCY WOULD GIVE CERTAIN CREDITORS PREFERENTIAL TREATMENT 
BY MAKING THEM SECURED INSTEAD OF UNSECURED.  
  PARAGRAPH (5) STAYS ANY ACT TO CREATE OR ENFORCE A LIEN AGAINST PROPERTY OF THE 
DEBTOR, THAT IS, MOST PROPERTY THAT IS ACQUIRED AFTER THE DATE OF THE FILING OF THE 
PETITION, PROPERTY THAT IS EXEMPTED, OR PROPERTY THAT DOES NOT PASS TO THE ESTATE, 
TO THE EXTENT THAT THE LIEN SECURES A PREPETITION CLAIM. AGAIN, TO PERMIT 
POSTBANKRUPTCY LIEN CREATION OR ENFORCEMENT WOULD PERMIT CERTAIN CREDITORS TO 
RECEIVE PREFERENTIAL TREATMENT.  IT MAY ALSO CIRCUMVENT THE DEBTORS' DISCHARGE.  
  PARAGRAPH (6) PREVENTS CREDITORS FROM ATTEMPTING IN ANY WAY TO COLLECT A 
PREPETITION DEBT.  CREDITORS IN CONSUMER CASES OCCASIONALLY TELEPHONE DEBTORS TO 
ENCOURAGE REPAYMENT IN SPITE OF BANKRUPTCY.  INEXPERIENCED, FRIGHTENED, OR ILL-
COUNSELED DEBTORS MAY SUCCUMB TO SUGGESTIONS *51 **5837 TO REPAY NOTWITHSTANDING 
THEIR BANKRUPTCY.  THIS PROVISION PREVENTS EVASION OF THE PURPOSE OF THE BANKRUPTCY 
LAWS BY SOPHISTICATED CREDITORS.  
  PARAGRAPH (7) STAYS SETOFFS OF MUTUAL DEBTS AND CREDITS BETWEEN THE DEBTOR AND 
CREDITORS.  AS WITH ALL OTHER PARAGRAPHS OF SUBSECTION (A),THIS PARAGRAPH DOES NOT 
AFFECT THE RIGHT OF CREDITORS.  IT SIMPLY STAYS ITS ENFORCEMENT PENDING AN ORDERLY 
EXAMINATION OF THE DEBTOR'S AND CREDITORS' RIGHTS.  
  SUBSECTION (B) LISTS SEVEN EXCEPTIONS TO THE AUTOMATIC STAY. THE EFFECT OF AN 
EXCEPTION IS NOT TO MAKE THE ACTION IMMUNE FROM INJUNCTION.  
  THE COURT HAS AMPLE OTHER POWERS TO STAY ACTIONS NOT COVERED BY THE AUTOMATIC 
STAY.  SECTION 105, OF PROPOSED TITLE 11, DERIVED FROM BANKRUPTCY ACT SEC. 2A(15), 
GRANTS THE POWER TO ISSUE ORDERS NECESSARY OR APPROPRIATE TO CARRY OUT THE 
PROVISIONS OF TITLE 11. THE DISTRICT COURT AND THE BANKRUPTCY COURT AS ITS ADJUNCT 
HAVE ALL THE TRADITIONAL INJUNCTIVE POWERS OF A COURT OF EQUITY, 28 U.S.C. SEC. 151 
AND 164 AS PROPOSED IN S. 2266, SEC. 201, AND 28 U.S.C. SEC. 1334, AS PROPOSED IN S. 
2266, SEC. 216.  STAYS OR INJUNCTIONS ISSUED UNDER THESE OTHER SECTIONS WILL NOT BE 
AUTOMATIC UPON THE COMMENCEMENT OF THE CASE, BUT WILL BE GRANTED OR ISSUED UNDER THE 
USUAL RULES FOR THE ISSUANCE OF INJUNCTIONS.  BY EXCEPTING AN ACT OR ACTION FROM THE 
AUTOMATIC STAY, THE BILL SIMPLY REQUIRES THAT THE TRUSTEE MOVE THE COURT INTO 
ACTION, RATHER THAN REQUIRING THE STAYED PARTY TO REQUEST RELIEF FROM THE STAY.  
THERE ARE SOME ACTIONS, ENUMERATED IN THE EXCEPTIONS, THAT GENERALLY SHOULD NOT BE 
STAYED AUTOMATICALLY UPON THE COMMENCEMENT OF THE CASE, FOR REASONS OF EITHER POLICY 
OR PRACTICALITY.  THUS, THE COURT WILL HAVE TO DETERMINE ON A CASE-BY-CASE BASIS 
WHETHER A PARTICULAR ACTION WHICH MAY BE HARMING THE ESTATE SHOULD BE STAYED.  
  WITH RESPECT TO STAYS ISSUED UNDER OTHER POWERS, OR THE APPLICATION OF THE 
AUTOMATIC STAY, TO GOVERNMENTAL ACTIONS, THIS SECTION AND THE OTHER SECTIONS 
MENTIONED ARE INTENDED TO BE AN EXPRESS WAIVER OF SOVEREIGN IMMUNITY OF THE FEDERAL 
GOVERNMENT, AND AN ASSERTION OF THE BANKRUPTCY POWER OVER STATE GOVERNMENTS UNDER 
THE SUPREMACY CLAUSE NOTWITHSTANDING A STATE'S SOVEREIGN IMMUNITY.  
  THE FIRST EXCEPTION IS OF CRIMINAL PROCEEDINGS AGAINST THE DEBTOR.  THE BANKRUPTCY 
LAWS ARE NOT A HAVEN FOR CRIMINAL OFFENDERS, BUT ARE DESIGNED TO GIVE RELIEF FROM 
FINANCIAL OVEREXTENSION.  THUS, CRIMINAL ACTIONS AND PROCEEDINGS MAY PROCEED IT 
SPITE OF BANKRUPTCY.  
  PARAGRAPH (2) EXCEPTS FROM THE STAY THE COLLECTION OF ALIMONY, MAINTENANCE OR 
SUPPORT FROM PROPERTY THAT IS NOT PROPERTY OF THE ESTATE.  THIS WILL INCLUDE 
PROPERTY ACQUIRED AFTER THE COMMENCEMENT OF THE CASE, EXEMPTED PROPERTY, AND 
PROPERTY THAT DOES NOT PASS TO THE ESTATE.  THE AUTOMATIC STAY IS ONE MEANS OF 
PROTECTING THE DEBTOR'S DISCHARGE.  ALIMONY, MAINTENANCE AND SUPPORT OBLIGATIONS ARE 
EXCEPTED FROM DISCHARGE.  STAYING COLLECTION OF THEM, WHEN NOT TO THE DETRIMENT OF 
OTHER CREDITORS (BECAUSE THE COLLECTION EFFORT IS AGAINST PROPERTY THAT IS NOT 
PROPERTY OF THE ESTATE), DOES NOT FURTHER THAT GOAL. MOREOVER, IT COULD LEAD TO 
HARDSHIP ON THE PART OF THE PROTECTED SPOUSE OR CHILDREN.  
  PARAGRAPH (3) EXCEPTS ANY ACT TO PERFECT AN INTEREST IN PROPERTY TO THE EXTENT 
THAT THE TRUSTEE'S RIGHTS AND POWERS ARE LIMITED UNDER SECTION 546(A) OF THE 
BANKRUPTCY CODE.  THAT SECTION PERMITS POSTPETITION PERFECTION OF CERTAIN LIENS TO 
BE EFFECTIVE AGAINST THE TRUSTEE.  IF *52 **5838 THE ACT OF PERFECTION, SUCH AS 
FILING, WERE STAYED, THE SECTION WOULD BE NULLIFIED.  
  PARAGRAPH (4) EXCEPTS COMMENCEMENT OR CONTINUATION OF ACTIONS AND PROCEEDINGS BY 
GOVERNMENTAL UNITS TO ENFORCE POLICE OR REGULATORY POWERS.  THUS, WHERE A 
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GOVERNMENTAL UNIT IS SUING A DEBTOR TO PREVENT OR STOP VIOLATION OF FRAUD, 
ENVIRONMENTAL PROTECTION, CONSUMER PROTECTION, SAFETY, OR SIMILAR POLICE OR 
REGULATORY LAWS, OR ATTEMPTING TO FIX DAMAGES FOR VIOLATION OF SUCH A LAW, THE 
ACTION OR PROCEEDING IS NOT STAYED UNDER THE AUTOMATIC STAY.  
  PARAGRAPH (5) MAKES CLEAR THAT THE EXCEPTION EXTENDS TO PERMIT AN INJUNCTION AND 
ENFORCEMENT OF AN INJUNCTION, AND TO PERMIT THE ENTRY OF A MONEY JUDGMENT, BUT DOES 
NOT EXTEND TO PERMIT ENFORCEMENT OF A MONEY JUDGMENT.  SINCE THE ASSETS OF THE 
DEBTOR ARE IN THE POSSESSION AND CONTROL OF THE BANKRUPTCY COURT, AND SINCE THEY 
CONSTITUTE A FUND OUT OF WHICH ALL CREDITORS ARE ENTITLED TO SHARE, ENFORCEMENT BY A 
GOVERNMENTAL UNIT OF A MONEY JUDGMENT WOULD GIVE IT PREFERENTIAL TREATMENT TO THE 
DETRIMENT OF ALL OTHER CREDITORS.  
  PARAGRAPH (7) EXCEPTS ACTIONS BY THE SECRETARY OF HOUSING AND URBAN DEVELOPMENT TO 
FORECLOSE OR TAKE POSSESSION IN A CASE OF A LOAN INSURED UNDER THE NATIONAL HOUSING 
ACT.  A GENERAL EXCEPTION FOR SUCH LOANS IS FOUND IN CURRENT SECTIONS 263 AND 517, 
THE EXCEPTION ALLOWED BY THIS PARAGRAPH IS MUCH MORE LIMITED.  
  SUBSECTION (C) OF SECTION 362 SPECIFIES THE DURATION OF THE AUTOMATIC STAY.  
PARAGRAPH (1) TERMINATES A STAY OF AN ACT AGAINST PROPERTY OF THE ESTATE WHEN THE 
PROPERTY CEASES TO BE PROPERTY OF THE ESTATE, SUCH AS BY SALE, ABANDONMENT, OR 
EXEMPTION. IT DOES NOT TERMINATE THE STAY AGAINST PROPERTY OF THE DEBTOR IF THE 
PROPERTY LEAVES THE ESTATE AND GOES TO THE DEBTOR.  PARAGRAPH (2) TERMINATES THE 
STAY OF ANY OTHER ACT ON THE EARLIEST OF THE TIME THE CASE IS CLOSED, THE TIME THE 
CASE IS DISMISSED, OR THE TIME A DISCHARGE IS GRANTED OR DENIED (UNLESS THE DEBTOR 
IS A CORPORATION OR PARTNERSHIP IN A CHAPTER 7 CASE).  
  SUBSECTION (C) GOVERNS AUTOMATIC TERMINATION OF THE STAY. SUBSECTIONS (D) THROUGH 
(G) GOVERN TERMINATION OF THE STAY BY THE COURT ON THE REQUEST OF A PARTY IN 
INTEREST.  
  SUBSECTION (D) REQUIRES THE COURT, UPON MOTION OF A PARTY IN INTEREST, TO GRANT 
RELIEF FROM THE STAY FOR CAUSE, SUCH AS BY TERMINATING, ANNULLING, MODIFYING, OR 
CONDITIONING THE STAY.  THE LACK OF ADEQUATE PROTECTION OF AN INTEREST IN PROPERTY 
IS ONE CAUSE FOR RELIEF, BUT IS NOT THE ONLY CAUSE.  OTHER CAUSES MIGHT INCLUDE THE 
LACK OF ANY CONNECTION WITH OR INTERFERENCE WITH THE PENDING BANKRUPTCY CASE.  
GENERALLY, PROCEEDINGS IN WHICH THE DEBTOR IS A FIDUCIARY, OR INVOLVING POSTPETITION 
ACTIVITIES OF THE DEBTOR, NEED NOT BE STAYED BECAUSE THEY BEAR NO RELATIONSHIP TO 
THE PURPOSE OF THE AUTOMATIC STAY, WHICH IS PROTECTION OF THE DEBTOR AND HIS ESTATE 
FROM HIS CREDITORS.  
  UPON THE COURT'S FINDING THAT THE DEBTOR HAS NO EQUITY IN THE PROPERTY SUBJECT TO 
THE STAY AND THAT THE PROPERTY IS NOT NECESSARY TO AN EFFECTIVE REORGANIZATION OF 
THE DEBTOR, THE SUBSECTION REQUIRES THE COURT GRANT RELIEF FROM THE STAY.  TO AID IN 
THIS DETERMINATION, GUIDELINES ARE ESTABLISHED WHERE THE PROPERTY SUBJECT TO THE 
STAY IS REAL **5839 *53 PROPERTY. AN EXCEPTION TO 'THE NECESSARY TO AN EFFECTIVE 
REORGANIZATION'  REQUIREMENT IS MADE FOR REAL PROPERTY ON WHICH NO BUSINESS IS BEING 
CONDUCTED OTHER THAN OPERATING THE REAL PROPERTY AND ACTIVITIES INCIDENT THERETO.  
THE INTENT OF THIS EXCEPTION IS TO REACH THE SINGLE-ASSET APARTMENT TYPE CASES WHICH 
INVOLVE PRIMARILY TAX-SHELTER INVESTMENTS AND FOR WHICH THE BANKRUPTCY LAWS HAVE 
PROVIDED A TOO FACILE METHOD TO RELAY CONDITIONS, BUT NOT THE OPERATING SHOPPING 
CENTER AND HOTEL CASES WHERE ATTEMPTS AT REORGANIZATION SHOULD BE PERMITTED.  
PROPERTY IN WHICH THE DEBTOR HAS EQUITY BUY WHICH IS NOT NECESSARY TO AN EFFECTIVE 
REORGANIZATION OF THE DEBTOR SHOULD BE SOLD UNDER SECTION 363.  HEARINGS UNDER THIS 
SUBSECTION ARE GIVEN CALENDAR PRIORITY TO ENSURE THAT COURT CONGESTION WILL NOT 
UNDULY PREJUDICE THE RIGHTS OF CREDITORS WHO MAY BE OBVIOUSLY ENTITLED TO RELIEF 
FROM THE OPERATION OF THE AUTOMATIC STAY.  
  SUBSECTION (E) PROVIDES PROTECTION THAT IS NOT ALWAYS AVAILABLE UNDER PRESENT LAW.  
THE SUBSECTION SETS A TIME CERTAIN WITHIN WHICH THE BANKRUPTCY COURT MUST RULE ON 
THE ADEQUACY OF PROTECTION PROVIDED FOR THE SECURED CREDITOR'S INTEREST.  IF THE 
COURT DOES NOT RULE WITHIN 30 DAYS FROM A REQUEST BY MOTION FOR RELIEF FROM THE 
STAY, THE STAY IS AUTOMATICALLY TERMINATED WITH RESPECT TO THE PROPERTY IN QUESTION.  
TO ACCOMMODATE MORE COMPLEX CASES, THE SUBSECTION PERMITS THE COURT TO MAKE A 
PRELIMINARY RULING AFTER A PRELIMINARY HEARING. AFTER A PRELIMINARY HEARING, THE 
COURT MAY CONTINUE THE STAY ONLY IF THERE IS A REASONABLE LIKELIHOOD THAT THE PARTY 
OPPOSING RELIEF FROM THE STAY WILL PREVAIL AT THE FINAL HEARING. BECAUSE THE STAY IS 
ESSENTIALLY AN INJUNCTION, THE THREE STAGES OF THE STAY MAY BE ANALOGIZED TO THE 
THREE STAGES OF AN INJUNCTION.  THE FILING OF THE PETITION WHICH GIVES RISE TO THE 
AUTOMATIC STAY IS SIMILAR TO A TEMPORARY RESTRAINING ORDER.  THE PRELIMINARY HEARING 
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IS SIMILAR TO THE HEARING ON A PRELIMINARY INJUNCTION, AND THE FINAL HEARING AND 
ORDER ARE SIMILAR TO THE HEARING AND ISSUANCE OR DENIAL OF A PERMANENT INJUNCTION.  
THE MAIN DIFFERENCE LIES IN WHICH PARTY MUST BRING THE ISSUE BEFORE THE COURT.  
WHILE IN THE INJUNCTION SETTING, THE PARTY SEEKING THE INJUNCTION MUST PROSECUTE THE 
ACTION, IN PROCEEDINGS FOR RELIEF FROM THE AUTOMATIC STAY, THE ENJOINED PARTY MUST 
MOVE.  THE DIFFERENCE DOES NOT, HOWEVER, SHIFT THE BURDEN OF PROOF. SUBSECTION (G) 
LEAVES THAT BURDEN ON THE PARTY OPPOSING RELIEF FROM THE STAY (THAT IS, ON THE PARTY 
SEEKING CONTINUANCE OF THE INJUNCTION) ON THE ISSUE OF ADEQUATE PROTECTION AND 
EXISTENCE OF AN EQUITY.  IT IS NOT, HOWEVER, INTENDED TO BE CONFINED STRICTLY TO THE 
CONSTITUTIONAL REQUIREMENT. THIS SECTION AND THE CONCEPT OF ADEQUATE PROTECTION ARE 
BASED AS MUCH ON POLICY GROUNDS AS ON CONSTITUTIONAL GROUNDS.  SECURED CREDITORS 
SHOULD NOT BE DEPRIVED OF THE BENEFIT OF THEIR BARGAIN. THERE MAY BE SITUATIONS IN 
BANKRUPTCY WHERE GIVING A SECURED CREDITOR AN ABSOLUTE RIGHT TO HIS BARGAIN MAY BE 
IMPOSSIBLE OR SERIOUSLY DETRIMENTAL TO THE POLICY OF THE BANKRUPTCY LAWS.  THUS, 
THIS SECTION RECOGNIZES THE AVAILABILITY OF ALTERNATE MEANS OF PROTECTING A SECURED 
CREDITOR'S INTEREST WHERE SUCH STEPS ARE A NECESSARY PART OF THE REHABILITATIVE 
PROCESS.  THOUGH THE CREDITOR MIGHT NOT BE ABLE TO RETAIN HIS LIEN UPON THE SPECIFIC 
COLLATERAL HELD AT THE TIME OF FILING, THE PURPOSE OF THE SECTION IS TO INSURE THAT 
THE SECURED CREDITOR RECEIVES THE VALUE FOR WHICH HE BARGAINED.  
  *54 **5840 THE SECTION SPECIFIES TWO EXCLUSIVE MEANS OF PROVIDING ADEQUATE 
PROTECTION, BOTH OF WHICH MAY REQUIRE AN APPROXIMATE DETERMINATION OF THE VALUE OF 
THE PROTECTED ENTITY'S INTEREST IN THE PROPERTY INVOLVED.  THE SECTION DOES NOT 
SPECIFY HOW VALUE IS TO BE DETERMINED, NOR DOES IT SPECIFY WHEN IT IS TO BE 
DETERMINED.  THESE MATTERS ARE LEFT TO CASE-BY-CASE INTERPRETATION AND DEVELOPMENT.  
IN LIGHT OF THE RESTRICTIVE APPROACH OF THE SECTION TO THE AVAILABILITY OF MEANS OF 
PROVIDING ADEQUATE PROTECTION, THIS FLEXIBILITY IS IMPORTANT TO PERMIT THE COURTS TO 
ADAPT TO VARYING CIRCUMSTANCES AND CHANGING MODES OF FINANCING.  
  NEITHER IS IT EXPECTED THAT THE COURTS WILL CONSTRUE THE TERM VALUE TO MEAN, IN 
EVERY CASE, FORCED SALE LIQUIDATION VALUE OR FULL GOING CONCERN VALUE. THERE IS WIDE 
LATITUDE BETWEEN THOSE TWO EXTREMES ALTHOUGH FORCED SALE LIQUIDATION VALUE WILL BE A 
MINIMUM.  
  IN ANY PARTICULAR CASE, ESPECIALLY A REORGANIZATION CASE, THE DETERMINATION OF 
WHICH ENTITY SHOULD BE ENTITLED TO THE DIFFERENCE BETWEEN THE GOING CONCERN VALUE 
AND THE LIQUIDATION VALUE MUST BE BASED ON EQUITABLE CONSIDERATIONS ARISING FROM THE 
FACTS OF THE CASE.  FINALLY, THE DETERMINATION OF VALUE IS BINDING ONLY FOR THE 
PURPOSES OF THE SPECIFIC HEARING AND IS NOT TO HAVE A RES JUDICATA EFFECT.  
  THE FIRST METHOD OF ADEQUATE PROTECTION OUTLINED IS THE MAKING OF CASH PAYMENTS TO 
COMPENSATE FOR THE EXPECTED DECREASE IN VALUE OF THE OPPOSING ENTITY'S INTEREST.  
THIS PROVISION IS DERIVED FROM IN RE BERMEC CORPORATION, 445 F.2D 367(2D CIR. 1971), 
THOUGH IN THAT CASE IT IS NOT CLEAR WHETHER THE PAYMENTS OFFERED WERE ADEQUATE TO 
COMPENSATE THE SECURED CREDITORS FOR THEIR LOSS. THE USE OF PERIODIC PAYMENTS MAY BE 
APPROPRIATE WHERE, FOR EXAMPLE, THE PROPERTY IN QUESTION IS DEPRECIATING AT A 
RELATIVELY FIXED RATE. THE PERIODIC PAYMENTS WOULD BE TO COMPENSATE FOR THE 
DEPRECIATION AND MIGHT, BUT NEED NOT NECESSARILY, BE IN THE SAME AMOUNT AS PAYMENTS 
DUE ON THE SECURED OBLIGATION.  
  THE SECOND METHOD IS THE FIXING OF AN ADDITIONAL OR REPLACEMENT LIEN ON OTHER 
PROPERTY OF THE DEBTOR TO THE EXTENT OF THE DECREASE IN VALUE OR ACTUAL CONSUMPTION 
OF THE PROPERTY INVOLVED.  THE PURPOSE OF THIS METHOD IS TO PROVIDE THE PROTECTED 
ENTITY WITH AN ALTERNATIVE MEANS OF REALIZING THE VALUE OF THE ORIGINAL PROPERTY, IF 
IT SHOULD DECLINE DURING THE CASE, BY GRANTING AN INTEREST IN ADDITIONAL PROPERTY 
FROM WHOSE VALUE THE ENTITY MAY REALIZE ITS LOSS.  THIS IS CONSISTENT WITH THE VIEW 
EXPRESSED IN WRIGHT & UNION CENTRAL LIEF INC. CO., 311 U.S. 273 (1940), [FN29] WHERE 
THE COURT SUGGESTED THAT IT WAS THE VALUE OF THE SECURED CREDITOR'S COLLATERAL, AND 
NOT NECESSARILY HIS RIGHTS IN SPECIFIC COLLATERAL, THAT WAS ENTITLED TO PROTECTION.  
  THE SECTION MAKES NO PROVISION FOR THE GRANTING OF AN ADMINISTRATIVE PRIORITY AS A 
METHOD OF PROVIDING ADEQUATE PROTECTION TO AN ENTITY AS WAS SUGGESTED IN IN RE YALE 
EXPRESS SYSTEM, INC., 384 F.2D 990 (2D CIR. 1967), BECAUSE SUCH PROTECTION IS TOO 
UNCERTAIN TO BE MEANINGFUL. 
 


SEC. 362.  AUTOMATIC STAY 
  
  THE AUTOMATIC STAY IS ONE OF THE FUNDAMENTAL DEBTOR PROTECTIONS PROVIDED BY THE 


©  2006 Thomson/West. No Claim to Orig. U.S. Govt. Works. 
 



http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&SerialNum=1971111282

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=780&FindType=Y&SerialNum=1940126248

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&SerialNum=1967191120

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&SerialNum=1967191120





S. REP. 95-989 Page 40
S. REP. 95-989, S. Rep. No. 989, 95TH Cong., 2ND Sess. 1978, 1978 U.S.C.C.A.N.
5787, 1978 WL 8531 (Leg.Hist.) 
(Cite as: S. REP. 95-989,  1978 U.S.C.C.A.N. 5787) 
 
BANKRUPTCY LAWS.  IT GIVES THE DEBTOR A BREATHING SPELL FROM HIS CREDITORS.  IT 
STOPS ALL COLLECTION EFFORTS, ALL HARASSMENT, AND ALL FORECLOSURE ACTIONS.  IT 
PERMITS THE DEBTOR TO ATTEMPT A REPAYMENT *55 **5841 OR REORGANIZATION PLAN, OR 
SIMPLY TO BE RELIEVED OF THE FINANCIAL PRESSURES THAT DROVE HIM INTO BANKRUPTCY.  
  THE ACTION COMMENCED BY THE PARTY SEEKING RELIEF FROM THE STAY IS REFERRED TO AS A 
MOTION TO MAKE IT CLEAR THAT AT THE EXPEDITED HEARING UNDER SUBSECTION (E), AND AT 
HEARINGS ON RELIEF FROM THE STAY, THE ONLY ISSUE WILL BE THE LACK OF ADEQUATE 
PROTECTION, THE DEBTOR'S EQUITY IN THE PROPERTY, AND THE NECESSITY OF THE PROPERTY 
OF AN EFFECTIVE REORGANIZATION OF THE DEBTOR, OR THE EXISTENCE OF OTHER CAUSE FOR 
RELIEF FROM THE STAY.  THIS HEARING WILL NOT BE THE APPROPRIATE TIME AT WHICH TO 
BRING IN OTHER ISSUES, SUCH AS COUNTERCLAIMS AGAINST THE CREDITOR, WHICH, ALTHOUGH 
RELEVANT TO THE QUESTION OF THE AMOUNT OF THE DEBT, CONCERN LARGELY COLLATERAL OR 
UNRELATED MATTERS.  THIS APPROACH IS CONSISTENT WITH THAT TAKEN IN CASES SUCH AS IN 
RE ESSEX PROPERTIES, LTD., 430 F. SUPP.1112 (N.D. CAL. 1977), THAT AN ACTION SEEKING 
RELIEF FROM THE STAY IS NOT THE ASSERTION OF A CLAIM WHICH WOULD GIVE RISE TO THE 
RIGHT OR OBLIGATION TO ASSERT COUNTERCLAIMS.  THOSE COUNTERCLAIMS ARE NOT TO BE 
HANDLED IN THE SUMMARY FASHION THAT THE PRELIMINARY HEARING UNDER THIS PROVISION 
WILL BE.  RATHER, THEY WILL BE THE SUBJECT OF MORE COMPLETE PROCEEDINGS BY THE 
TRUSTEE TO RECOVER PROPERTY OF THE ESTATE OR TO OBJECT TO THE ALLOWANCE OF A CLAIM. 
HOWEVER, THIS WOULD NOT PRECLUDE THE PARTY SEEKING CONTINUANCE OF THE STAY FROM 
PRESENTING EVIDENCE ON THE EXISTENCE OF CLAIMS WHICH THE COURT MAY CONSIDER IN 
EXERCISING ITS DISCRETION.  WHAT IS PRECLUDED IS A DETERMINATION OF SUCH COLLATERAL 
CLAIMS ON THE MERITS AT THE HEARING. 
 


SEC. 363.  USE, SALE, OR LEASE OF PROPERTY 
  
  THIS SECTION DEFINES THE RIGHT AND POWERS OF THE TRUSTEE WITH RESPECT TO THE USE, 
SALE, OR LEASE OF PROPERTY AND THE RIGHTS OF OTHER PARTIES THAT HAVE INTERESTS IN 
THE PROPERTY INVOLVED.  IT APPLIES IN BOTH LIQUIDATION AND REORGANIZATION CASES.  
  SUBSECTION (A) DEFINES 'CASH COLLATERAL' AS CASH, NEGOTIABLE INSTRUMENTS, 
DOCUMENTS OF TITLE, SECURITIES, DEPOSIT ACCOUNTS, OR OTHER CASH EQUIVALENTS IN WHICH 
THE ESTATE AND AN ENTITY OTHER THAN THE ESTATE HAVE AN INTEREST, SUCH AS A LIEN OR A 
CO-OWNERSHIP INTEREST.  THE DEFINITION IS NOT RESTRICTED TO PROPERTY OF THE ESTATE 
THAT IS CASH COLLATERAL ON THE DATE OF THE FILING OF THE PETITION.  THUS, IF 'NON-
CASH' COLLATERAL IS DISPOSED OF AND THE PROCEEDS COME WITHIN THE DEFINITION OF 'CASH 
COLLATERAL' AS SET FORTH IN THIS SUBSECTION, THE PROCEEDS WOULD BE CASH COLLATERAL 
AS LONG AS THEY REMAIN SUBJECT TO THE ORIGINAL LIEN ON THE 'NON-CASH' COLLATERAL 
UNDER SECTION 552(B).  TO ILLUSTRATE, RENTS RECEIVED FROM REAL PROPERTY BEFORE OR 
AFTER THE COMMENCEMENT OF THE CASE WOULD BE CASH COLLATERAL TO THE EXTENT THAT THEY 
ARE SUBJECT TO A LIEN.  
  SUBSECTION (B) PERMITS THE TRUSTEES TO USE, SELL, OR LEASE, OTHER THAN IN THE 
ORDINARY COURSE OF BUSINESS, PROPERTY OF THE ESTATE UPON NOTICE AND OPPORUNITY FOR 
OBJECTIONS AND HEARING THEREON.  
  SUBSECTION (C) GOVERNS USE, SALE, OR LEASE IN THE ORDINARY COURSE OF BUSINESS.  IF 
THE BUSINESS OF THE DEBTOR IS AUTHORIZED TO BE OPERATED UNDER SEC. 721, 1108, OR 
1304 OR THE BANKRUPTCY CODE, THEN THE TRUSTEE MAY USE, SELL, OR LEASE PROPERTY IN 
THE ORDINARY COURSE OF BUSINESS OR ENTER *56 **5842 INTO ORDINARY COURSE 
TRANSACTIONS WITHOUT NEED FOR NOTICE AND HEARING. THIS POWER IS SUBJECT TO SEVERAL 
LIMITATIONS.  FIRST, THE COURT MAY RESTRICT THE TRUSTEE'S POWERS IN THE ORDER 
AUTHORIZING OPERATION OF THE BUSINESS.  SECOND, WITH RESPECT TO CASH COLLATERAL, THE 
TRUSTEE MAY NOT USE, SELL, OR LEASE CASH COLLATERAL EXCEPT UPON COURT AUTHORIZATION 
AFTER NOTICE AND A HEARING, OR WITH THE CONSENT OF EACH ENTITY THAT HAS AN INTEREST 
IN SUCH CASH COLLATERAL.  THE SAME PRELIMINARY HEARING PROCEDURE IN THE AUTOMATIC 
STAY SECTION APPLIES TO A HEARING UNDER THIS SUBSECTION.  IN ADDITION, THE TRUSTEE 
IS REQUIRED TO SEGREGATE AND ACCOUNT FOR ANY CASH COLLATERAL IN THE TRUSTEE'S 
POSSESSION, CUSTODY, OR CONTROL.  
  UNDER SUBSECTIONS (D) AND (E), THE USE, SALE, OR LEASE OF PROPERTY IS FURTHER 
LIMITED BY THE CONCEPT OF ADEQUATE PROTECTION. SALE, USE, OR LEASE OF PROPERTY IN 
WHICH AN ENTITY OTHER THAN THE ESTATE HAS AN INTEREST MAY BE EFFECTED ONLY TO THE 
EXTENT NOT INCONSISTENT WITH ANY RELIEF FROM THE STAY GRANTED TO THAT INTEREST'S 
HOLDER.  MOREOVER, THE COURT MAY PROHIBIT OR CONDITION THE USE, SALE, OR LEASE AS IS 
NECESSARY TO PROVIDE ADEQUATE PROTECTION OF THAT INTEREST.  AGAIN, THE TRUSTEE HAS 
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THE BURDEN OF PROOF ON THE ISSUE OF ADEQUATE PROTECTION.  SUBSECTION (E) ALSO 
PROVIDES THAT WHERE A SALE OF THE PROPERTY IS PROPOSED, AN ENTITY THAT HAS AN 
INTEREST IN SUCH PROPERTY MAY BID AT THE SALE THEREOF AND SET OFF AGAINST THE 
PURCHASE PRICE UP TO THE AMOUNT OF SUCH ENTITY'S CLAIM.  NO PRIOR VALUATION UNDER 
SECTION 506(A) WOULD LIMIT THIS BIDDING RIGHT, SINCE THE BID AT THE SALE WOULD BE 
DETERMINATIVE OF VALUE.  
  SUBSECTION (F) PERMITS SALE OF PROPERTY FREE AND CLEAR OF ANY INTEREST IN THE 
PROPERTY OF AN ENTITY OTHER THAN THE ESTATE.  THE TRUSTEE MAY SELL FREE AND CLEAR IF 
APPLICABLE NONBANKRUPTCY LAW PERMITS IT, IF THE OTHER ENTITY CONSENTS, IF THE 
INTEREST IS A LIEN AND THE SALE PRICE OF THE PROPERTY IS GREATER THAN THE AMOUNT 
SECURED BY THE LIEN, IF THE INTEREST IS IN BONA FIDE DISPUTE, OR IF THE OTHER ENTITY 
COULD BE COMPELLED TO ACCEPT A MONEY SATISFACTION OF THE INTEREST IN A LEGAL OR 
EQUITABLE PROCEEDING. SALE UNDER THIS SUBSECTION IS SUBJECT TO THE ADEQUATE 
PROTECTION REQUIREMENT.  MOST OFTEN, ADEQUATE PROTECTION IN CONNECTION WITH A SALE 
FREE AND CLEAR OF OTHER INTERESTS WILL BE TO HAVE THOSE INTERESTS ATTACH TO THE 
PROCEEDS OF THE SALE.  
  AT A SALE FREE AND CLEAR OF OTHER INTERESTS, ANY HOLDER OF ANY INTEREST IN THE 
PROPERTY BEING SOLD WILL BE PERMITTED TO BID.  IF THAT HOLDER IS THE HIGH BIDDER, HE 
WILL BE PERMITTED TO OFFSET THE VALUE OF HIS INTEREST AGAINST THE PURCHASE PRICE OF 
THE PROPERTY. THUS,IN THE MOST COMMON SITUATION, A HOLDER OF A LIEN ON PROPERTY 
BEING SOLD MAY BID AT THE SALE AND, IF SUCCESSFUL, MAY OFFSET THE AMOUNT OWED TO HIM 
THAT IS SECURED BY THE LIEN ON THE PROPERTY (BUT MAY NOT OFFSET OTHER AMOUNTS OWED 
TO HIM) AGAINST THE PURCHASE PRICE, AND BE LIABLE TO THE TRUSTEE FOR THE BALANCE OF 
THE SALE PRICE, IF ANY.  
  SUBSECTION (G) PERMITS THE TRUSTEE TO SELL FREE AND CLEAR OF ANY VESTED OR 
CONTINGENT RIGHT IN THE NATURE OF DOWER OR CURTESY.  
  SUBSECTION (H) PERMITS SALE OF A CO-OWNER'S INTEREST IN PROPERTY IN WHICH THE 
DEBTOR HAD AN UNDIVIDED OWNERSHIP INTEREST SUCH AS A JOINT TENANCY, A TENANCY IN 
COMMON, OR A TENANCY BY THE ENTIRETY. SUCH A SALE IS PERMISSIBLE ONLY IF PARTITION 
IS IMPRACTICABLE, IF SALE OF THE ESTATE'S INTEREST WOULD REALIZE SIGNIFICANTLY LESS 
FOR THE ESTATE THAT SALE OF THE PROPERTY FREE OF THE INTERESTS OF THE CO-OWNERS, AND 
IF THE BENEFIT TO *57 **5843 THE ESTATE OF SUCH A SALE OUTWEIGHS ANY DETRIMENT TO 
THE CO-OWNERS.  THIS SUBSECTION DOES NOT APPLY TO A CO-OWNER'S INTEREST IN A PUBLIC 
UTILITY WHEN A DISRUPTION OF THE UTILITIES SERVICES COULD RESULT.  
  SUBSECTION (I) PROVIDES PROTECTIONS FOR CO-OWNERS AND SPOUSES WITH DOWER, CURTESY, 
OR COMMUNITY PROPERTY RIGHTS.  IT GIVES A RIGHT OF FIRST REFUSAL TO THE CO-OWNER OR 
SPOUSE AT THE PRICE AT WHICH THE SALE IS TO BE CONSUMMATED. SUBSECTION (J) REQUIRES 
THE TRUSTEE TO DISTRIBUTE TO THE SPOUSE OR CO-OWNER THE APPROPRIATE PORTION OF THE 
PROCEEDS OF THE SALE, LESS CERTAIN ADMINISTRATIVE EXPENSES.  
  SUBSECTION (K) PERMITS THE TRUSTEE TO USE, SELL, OR LEASE PROPERTY NOTWITHSTANDING 
CERTAIN BANKRUPTCY OR IPSO FACTO CLAUSES THAT TERMINATE THE DEBTOR'S INTEREST IN THE 
PROPERTY OR THAT WORK A FORFEITURE OR MODIFICATION OF THAT INTEREST.  THIS 
SUBSECTION IS NOT AS BROAD AS THE ANTI-IPSO FACTO PROVISION IN PROPOSED 11 U.S.C. 
541(C)(1).  
  SUBSECTION (1) PROTECTS GOOD FAITH PURCHASERS OF PROPERTY SOLD UNDER THIS SECTION 
FROM A REVERSAL ON APPEAL OF THE SALE AUTHORIZATION, UNLESS THE AUTHORIZATION FOR 
THE SALE AND THE SALE ITSELF WERE STAYED PENDING APPEAL.  THE PURCHASER'S KNOWLEDGE 
OF THE APPEAL IS IRRELEVANT TO THE ISSUE OF GOOD FAITH.  
  SUBSECTION (M) IS DIRECTED AT COLLUSIVE BIDDING ON PROPERTY SOLD UNDER THIS 
SECTION.  IT PERMITS THE TRUSTEE TO VOID A SALE IF THE PRICE OF THE SALE WAS 
CONTROLLED BY AN AGREEMENT AMONG POTENTIAL BIDDERS.  THE TRUSTEES MAY ALSO RECOVER 
THE EXCESS OF THE VALUE OF THE PROPERTY OVER THE PURCHASE PRICE, AND MAY RECOVER ANY 
COSTS, ATTORNEY'S FEES, OR EXPENSES INCURRED IN VOIDING THE SALE OR RECOVERING THE 
DIFFERENCE.  IN ADDITION, THE COURT IS AUTHORIZED TO GRANT JUDGMENT IN FAVOR OF THE 
ESTATE AND AGAINST THE COLLUSIVE BIDDER IF THE AGREEMENT CONTROLLING THE SALE PRICE 
WAS ENTERED INTO IN WILLFUL DISREGARD OF THIS SUBSECTION.  THE SUBSECTION DOES NOT 
SPECIFY THE PRECISE MEASURE OF DAMAGES, BUT SIMPLY PROVIDES FOR PUNITIVE DAMAGES, TO 
BE FIXED IN LIGHT OF THE CIRCUMSTANCES. 
 


SEC. 364.  OBTAINING CREDIT 
  
  THIS SECTION IS DERIVED FROM PROVISIONS IN CURRENT LAW GOVERNING CERTIFICATES OF 
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INDEBTEDNESS, BUT IS MUCH BROADER.  IT GOVERNS ALL OBTAINING OF CREDIT AND INCURRING 
OF DEBT BY THE ESTATE.  
  SUBSECTION (A) AUTHORIZES THE OBTAINING OF UNSECURED CREDIT AND THE INCURRING OF 
UNSECURED DEBT IN THE ORDINARY COURSE OF BUSINESS IF THE BUSINESS OF THE DEBTOR IS 
AUTHORIZED TO BE OPERATED UNDER SECTION 721, 1108, OR 1304.  THE DEBTS SO INCURRED 
ARE ALLOWABLE AS ADMINISTRATIVE EXPENSES UNDER SECTION 503(B)(1).  THE COURT MAY 
LIMIT THE ESTATE'S ABILITY TO INCUR DEBT UNDER THIS SUBSECTION.  
  SUBSECTION (B) PERMITS THE COURT TO AUTHORIZE THE TRUSTEE TO OBTAIN UNSECURED 
CREDIT AND INCUR UNSECURED DEBTS OTHER THAN IN THE ORDINARY COURSE OF BUSINESS, SUCH 
AS IN ORDER TO WIND UP A LIQUIDATION CASE, OR TO OBTAIN A SUBSTANTIAL LOAN IN AN 
OPERATING CASE.  DEBT INCURRED UNDER THIS SUBSECTION IS ALLOWABLE AS AN 
ADMINISTRATIVE EXPENSE UNDER SECTION 503(B)(1).  
  SUBSECTION (C) IS CLOSER TO THE CONCEPT OF CERTIFICATES OF INDEBTEDNESS IN CURRENT 
LAW.  IT AUTHORIZES THE OBTAINING OF CREDIT AND THE INCURRING OF DEBT WITH SOME 
SPECIAL PRIORITY, IF THE TRUSTEE IS UNABLE TO OBTAIN UNSECURED CREDIT UNDER 
SUBSECTION (A) OR (B). THE VARIOUS PRIORITIES *58 **5844 ARE (1) WITH PRIORITY OVER 
ANY OR ALL ADMINISTRATIVE EXPENSES; (2) SECURED BY A LIEN ON UNENCUMBERED PROPERTY 
OF THE ESTATE; OR (3) SECURED BY A JUNIOR LIEN ON ENCUMBERED PROPERTY. THE 
PRIORITIES GRANTED UNDER THIS SUBSECTION DO NOT INTERFERE WITH EXISTING PROPERTY 
RIGHTS.  
  SUBSECTION (D) GRANTS THE COURT THE AUTHORITY TO AUTHORIZE THE OBTAINING OF CREDIT 
AND THE INCURRING OF DEBT WITH A SUPERIORITY, THAT IS A LIEN ON ENCUMBERED PROPERTY 
THAT IS SENIOR OR EQUAL TO THE EXISTING LIEN ON THE PROPERTY.  THE COURT MAY 
AUTHORIZE SUCH A SUPERPRIORITY ONLY IF THE TRUSTEE IS OTHERWISE UNABLE TO OBTAIN 
CREDIT, AND IF THERE IS ADEQUATE PROTECTION OF THE ORIGINAL LIEN HOLDER'S INTEREST.  
AGAIN, THE TRUSTEE HAS THE BURDEN OF PROOF ON THE ISSUE OF ADEQUATE PROTECTION.  
  SUBSECTION (E) PROVIDES THE SAME PROTECTION FOR CREDIT EXTENDERS PENDING AN APPEAL 
OF AN AUTHORIZATION TO INCUR DEBT AS IS PROVIDED UNDER SECTION 363(1) FOR 
PURCHASERS:  THE CREDIT IS NOT AFFECTED ON APPEAL BY REVERSAL OF THE AUTHORIZATION 
UNLESS THE AUTHORIZATION AND THE INCURRING OF THE DEBT WERE STAYED PENDING APPEAL.  
THE PROTECTION RUNS TO A GOOD FAITH LENDER, WHETHER OR NOT HE KNEW OF THE PENDENCY 
OF THE APPEAL.  
  A CLAIM ARISING AS A RESULT OF LENDING OR BORROWING UNDER THIS SECTION WILL BE A 
PRIORITY CLAIM, AS DEFINED IN PROPOSED SECTION 507(A)(1), EVEN IF THE CLAIM IS 
GRANTED A SUPER-PRIORITY OVER ADMINISTRATIVE EXPENSES AND IS TO BE PAID IN ADVANCE 
OF OTHER FIRST PRIORITY CLAIMS. 
 


SEC. 365.  EXECUTORY CONTRACTS AND UNEXPIRED LEASES 
  
  SUBSECTION (A) OF THIS SECTION AUTHORIZES THE TRUSTEE, SUBJECT TO THE COURT'S 
APPROVAL, TO ASSUME OR REJECT AND EXECUTORY CONTRACT OR UNEXPIRED LEASE. THOUGH 
THERE IS NO PRECISE DEFINITION OF WHAT CONTRACTS ARE EXECUTORY, IT GENERALLY 
INCLUDES CONTRACTS ON WHICH PERFORMANCE REMAINS DUE TO SOME EXTENT ON BOTH SIDES.  A 
NOTE IS NOT USUALLY AN EXECUTORY CONTRACT IF THE ONLY PERFORMANCE THAT REMAINS IS 
REPAYMENT.  PERFORMANCE ON ONE SIDE OF THE CONTRACT WOULD HAVE BEEN COMPLETED AND 
THE CONTRACT IS NO LONGER EXECUTORY.  
  BECAUSE OF THE VOLATILE NATURE OF THE COMMODITIES MARKETS AND THE SPECIAL 
PROVISIONS GOVERNING COMMODITY BROKER LIQUIDATIONS IN SUBCHAPTER IV OF CHAPTER 7, 
THE PROVISIONS GOVERNING DISTRIBUTION IN SECTION 765(A) WILL GOVERN IF ANY CONFLICT 
BETWEEN THOSE PROVISIONS AND THE PROVISIONS OF THIS SECTION ARISE.  
  SUBSECTIONS (B),(C), AND (D) PROVIDE LIMITATIONS ON THE TRUSTEE'S POWERS.  
SUBSECTION (B) REQUIRES THE TRUSTEE TO CURE ANY DEFAULT IN THE CONTRACT OR LEASE AND 
TO PROVIDE ADEQUATE ASSURANCE OF FUTURE PERFORMANCE IF THERE HAS BEEN A DEFAULT, 
BEFORE HE MAY ASSUME. THIS PROVISION DOES NOT APPLY TO DEFAULTS UNDER IPSO FACTO OR 
BANKRUPTCY CLAUSES, WHICH IS A SIGNIFICANT DEPARTURE FROM PRESENT LAW.  
  SUBSECTION (B)(3) PERMITS TERMINATION OF LEASES ENTERED INTO PRIOR TO THE 
EFFECTIVE DATE OF THIS TITLE IN LIQUIDATION CASES IF CERTAIN OTHER CONDITIONS ARE 
MET.  
  SUBSECTION (B)(4) PROHIBITS THE TRUSTEE'S ASSUMPTION OF AN EXECUTORY CONTRACT 
REQUIRING THE OTHER PARTY TO MAKE A LOAN OR DELIVER EQUIPMENT TO OR TO ISSUE A 
SECURITY OF THE DEBTOR.  THE PURPOSE OF THIS SUBSECTION IS TO MAKE IT CLEAR THAT A 
PARTY TO A TRANSACTION WHICH IS BASED UPON THE *59 **5845 FINANCIAL STRENGTH OF A 
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DEBTOR SHOULD NOT BE REQUIRED TO EXTEND NEW CREDIT TO THE DEBTOR WHETHER IN THE FORM 
OF LOANS, LEASE FINANCING, OR THE PURCHASE OR DISCOUNT OF NOTES.  
  SUBSECTION (B)(5) PROVIDES THAT IN LEASE SITUATIONS COMMON TO SHOPPING CENTERS, 
PROTECTIONS MUST BE PROVIDED FOR THE LESSOR IF THE TRUSTEE ASSUMES THE LEASE, 
INCLUDING PROTECTION AGAINST DECLINE IN PERCENTAGE RENTS, BREACH OF AGREEMENTS WITH 
OTHER TENANTS, AND PRESERVATION OF THE TENANT MIX.  PROTECTION FOR TENANT MIX WILL 
NOT BE REQUIRED IN THE OFFICE BUILDING SITUATION.  
  SUBSECTION (C) PROHIBITS THE TRUSTEE FROM ASSUMING OR ASSIGNING A CONTRACT OR 
LEASE IF APPLICABLE NONBANKRUPTCY LAW EXCUSES THE OTHER PARTY FROM PERFORMANCE TO 
SOMEONE OTHER THAN THE DEBTOR, UNLESS THE OTHER PARTY CONSENTS.  THIS PROHIBITION 
APPLIES ONLY IN THE SITUATION IN WHICH APPLICABLE LAW EXCUSES THE OTHER PARTY FROM 
PERFORMANCE INDEPENDENT OF ANY RESTRICTIVE LANGUAGE IN THE CONTRACT OR LEASE ITSELF.  
  SUBSECTION (D) PLACES TIME LIMITS ON ASSUMPTION AND REJECTION. IN A LIQUIDATION 
CASE, THE TRUSTEE MUST ASSUME WITHIN 60 DAYS (OR WITHIN AN ADDITIONAL 60 DAYS, IF 
THE COURT, FOR CAUSE, EXTENDS THE TIME).  IF NOT ASSUMED, THE CONTRACT OR LEASE IS 
DEEMED REJECTED. IN A REHABILITATION CASE, THE TIME LIMIT IS NOT FIXED IN THE BILL. 
HOWEVER, IF THE OTHER PARTY TO THE CONTRACT OR LEASE REQUESTS THE COURT TO FIX A 
TIME, THE COURT MAY SPECIFY A TIME WITHIN WHICH THE TRUSTEE MUST ACT.  THIS 
PROVISION WILL PREVENT PARTIES IN CONTRACTUAL OR LEASE RELATIONSHIPS WITH THE DEBTOR 
FROM BEING LEFT IN DOUBT CONCERNING THEIR STATUS VIS-A-VIS THE ESTATE.  
  SUBSECTION (E) INVALIDATES IPSO FACTO OR BANKRUPTCY CLAUSES. THESE CLAUSES, 
PROTECTED UNDER PRESENT LAW, AUTOMATICALLY TERMINATE THE CONTRACT OR LEASE, OR 
PERMIT THE OTHER CONTRACTING PARTY TO TERMINATE THE CONTRACT OR LEASE, IN THE EVENT 
OF BANKRUPTCY.  THIS FREQUENTLY HAMPERS REHABILITATION EFFORTS.  IF THE TRUSTEE MAY 
ASSUME OR ASSIGN THE CONTRACT UNDER THE LIMITATIONS IMPOSED BY THE REMAINDER OF THE 
SECTION, THE CONTRACT OR LEASE MAY BE UTILIZED TO ASSIST IN THE DEBTOR'S 
REHABILITATION OR LIQUIDATION.  
  THE UNENFORCIBILITY OF IPSO FACTO OR BANKRUPTCY CLAUSES PROPOSED UNDER THIS 
SECTION WILL REQUIRE THE COURTS TO BE SENSITIVE TO THE RIGHTS OF THE NONDEBTOR PARTY 
TO EXECUTORY CONTRACTS AND UNEXPIRED LEASES.  IF THE TRUSTEE IS TO ASSUME A CONTRACT 
OR LEASE, THE COURT WILL HAVE TO INSURE THAT THE TRUSTEE'S PERFORMANCE UNDER THE 
CONTRACT OR LEASE GIVES THE OTHER CONTRACTING PARTY THE FULL BENEFIT OF HIS BARGAIN.  
  THIS SUBSECTION DOES NOT LIMIT THE APPLICATION OF AN IPSO FACTO OR BANKRUPTCY 
CLAUSE IF A NEW INSOLVENCY OR RECEIVERSHIP OCCURS AFTER THE BANKRUPTCY CASE IS 
CLOSED.  THAT IS, THE CLAUSE IS NOT INVALIDATED IN TOTO, BUT MERELY MADE 
INAPPLICABLE DURING THE CASE FOR THE PURPOSES OF DISPOSITION OF THE EXECUTORY 
CONTRACT OR UNEXPIRED LEASE.  
  SUBSECTION (F) PARTIALLY INVALIDATES RESTRICTIONS ON ASSIGNMENT OF CONTRACTS OF 
LEASES BY THE TRUSTEE TO A THIRD PARTY. THE SUBSECTION IMPOSES TWO RESTRICTIONS ON 
THE TRUSTEE: HE MUST FIRST ASSUME THE CONTRACT OR LEASE, SUBJECT TO ALL THE 
RESTRICTIONS ON ASSUMPTION FOUND IN THE SECTION, AND ADEQUATE ASSURANCE OF FUTURE 
PERFORMANCE MUST BE PROVIDED TO THE OTHER CONTRACTING PARTY. PARAGRAPH (3) OF THE 
SUBSECTION INVALIDATES CONTRACTUAL PROVISIONS THAT PERMIT TERMINATION OR 
MODIFICATION IN THE EVENT OF AN ASSIGNMENT, AS CONTRARY TO THE POLICY OF THIS 
SUBSECTION.  
  *60 **5846 SUBSECTION (G) DEFINES THE TIME AS OF WHICH A REJECTION OF AN EXECUTORY 
CONTRACT OR UNEXPIRED LEASE CONSTITUTES A BREACH OF THE CONTRACT OR LEASE.  
GENERALLY, THE BREACH IS AS OF THE DATE IMMEDIATELY PRECEDING THE DATE OF THE 
PETITION.  THE PURPOSE IS TO TREAT REJECTION CLAIMS AS PREPETITION CLAIMS. THE 
REMAINDER OF THE SUBSECTION SPECIFIES DIFFERENT TIMES FOR CASES THAT ARE CONVERTED 
FROM ONE CHAPTER TO ANOTHER.  THE PROVISIONS OF THIS SUBSECTION ARE NOT A 
SUBSTANTIVE AUTHORIZATION TO BREACH OR REJECT AN ASSUMED CONTRACT.  RATHER, THEY 
PRESCRIBE THE RULES FOR THE ALLOWANCE OF CLAIMS IN CASE AN ASSUMED CONTRACT IS 
BREACHED, OR IF A CASE UNDER CHAPTER 11 IN WHICH A CONTRACT HAS BEEN ASSUMED IS 
CONVERTED TO A CASE UNDER CHAPTER 7 IN WHICH THE CONTRACT IS REJECTED.  
  SUBSECTION (H) PROTECTS REAL PROPERTY LESSEES OF THE DEBTOR IF THE TRUSTEE REJECTS 
AN UNEXPIRED LEASE UNDER WHICH THE DEBTOR IS THE LESSOR (OR SUBLESSOR).  THE 
SUBSECTION PERMITS THE LESSEE TO REMAIN IN POSSESSION OF THE LEASED PROPERTY OR TO 
TREAT THE LEASE AS TERMINATED BY THE REJECTION.  THE BALANCE OF THE TERM OF THE 
LEASE REFERRED TO IN PARAGRAPH (1) WILL INCLUDE ANY RENEWAL TERMS THAT ARE 
ENFORCEABLE BY THE TENANT, BUT NOT RENEWAL TERMS IF THE LANDLORD HAD AN OPTION TO 
TERMINATE.  THUS, THE TENANT WILL NOT BE DEPRIVED OF HIS ESTATE FOR THE TERM FOR 
WHICH HE BARGAINED.  IF THE LESSEE REMAINS IN POSSESSION, HE MAY OFFSET THE RENT 
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RESERVED UNDER THE LEASE AGAINST DAMAGES CAUSED BY THE REJECTION, BUT DOES NOT HAVE 
ANY AFFIRMATIVE RIGHTS AGAINST THE ESTATE FOR ANY DAMAGES AFTER THE REJECTION THAT 
RESULT FROM THE REJECTION.  
  SUBSECTION (I) GIVES A PURCHASER OF REAL PROPERTY UNDER A LAND INSTALLMENT SALES 
CONTRACT SIMILAR PROTECTION.  THE PURCHASER, IF THE CONTRACT IS REJECTED, MAY REMAIN 
IN POSSESSION OR MAY TREAT THE CONTRACT AS TERMINATED.  IF THE PURCHASER REMAINS IN 
POSSESSION, HE IS REQUIRED TO CONTINUE TO MAKE THE PAYMENTS DUE, BUT MAY OFFSET 
DAMAGES THAT OCCUR AFTER REJECTION.  THE TRUSTEE IS REQUIRED TO DELIVER TITLE, BUT 
IS RELIEVED OF ALL OTHER OBLIGATIONS TO PERFORM.  
  A PURCHASER THAT TREATS THE CONTRACT AS TERMINATED IS GRANTED A LIEN ON THE 
PROPERTY TO THE EXTENT OF THE PURCHASE PRICE PAID.  A PARTY WITH A CONTRACT TO 
PURCHASE LAND FROM THE DEBTOR HAS A LIEN ON THE PROPERTY TO SECURE THE PRICE ALREADY 
PAID, IF THE CONTRACT IS REJECTED AND THE PURCHASER IS NOT YET IN POSSESSION.  
  SUBSECTION (K) RELIEVES THE TRUSTEE AND THE ESTATE OF LIABILITY FOR A BREACH OF AN 
ASSIGNED CONTRACT OR LEASE THAT OCCURS AFTER THE ASSIGNMENT. 
 


SEC. 366.  UTILITY SERVICE 
  
  THIS SECTION GIVES DEBTORS PROTECTION FROM A CUT-OFF OF SERVICE BY A UTILITY 
BECAUSE OF THE FILING OF A BANKRUPTCY CASE. THIS SECTION IS INTENDED TO COVER 
UTILITIES THAT HAVE SOME SPECIAL POSITION WITH RESPECT TO THE DEBTOR, SUCH AS AN 
ELECTRIC COMPANY, GAS SUPPLIER, OR TELEPHONE COMPANY THAT IS A MONOPOLY IN THE AREA 
SO THAT THE DEBTOR CANNOT EASILY OBTAIN COMPARABLE SERVICE FROM ANOTHER UTILITY. THE 
UTILITY MAY NOT ALTER, REFUSE, OR DISCONTINUE SERVICE BECAUSE OF THE NONPAYMENT OF A 
BILL THAT WOULD BE DISCHARGED IN THE BANKRUPTCY CASE.  SUBSECTION (B) PROTECTS THE 
UTILITY COMPANY BY REQUIRING THE TRUSTEE OR THE DEBTOR TO PROVIDE, WITHIN TEN DAYS, 
ADEQUATE ASSURANCE OF PAYMENT FOR SERVICE PROVIDED AFTER THE DATE OF THE PETITION. 
 


**5847 *61 CHAPTER 5-- CREDITORS, THE DEBTOR, AND THE ESTATE 
  


SUBCHAPTER I-- CREDITORS AND CLAIMS 
  


SEC. 501.  FILING OF PROOFS OF CLAIMS OR INTERESTS 
  
  THIS SECTION GOVERNS THE MEANS BY WHICH CREDITORS AND EQUITY SECURITY HOLDERS 
PRESENT THEIR CLAIMS OR INTERESTS TO THE COURT. SUBSECTION (A) PERMITS A CREDITOR TO 
FILE A PROOF OF CLAIM OR INTEREST.  AN INDENTURE TRUSTEE REPRESENTING CREDITORS MAY 
FILE A PROOF OF CLAIM ON BEHALF OF THE CREDITORS HE REPRESENTS.  
  THIS SUBSECTION IS PERMISSIVE ONLY, AND DOES NOT REQUIRE FILING OF A PROOF OF 
CLAIM BY ANY CREDITOR. IT PERMITS FILING WHERE SOME PURPOSE WOULD BE SERVED, SUCH AS 
WHERE A CLAIM THAT APPEARS ON A LIST FILED UNDER PROPOSED 11 U.S.C. 924 OR 1111 WAS 
INCORRECTLY STATED OR LISTED AS DISPUTED, CONTINGENT, OR UNLIQUIDATED, WHERE A 
CREDITOR WITH A LIEN IS UNDERSECURED AND ASSERTS A CLAIM FOR THE BALANCE OF THE DEBT 
OWED HIM (HIS UNSECURED CLAIM, AS DETERMINED UNDER PROPOSED 11 U.S.C. 506(A)), OR IN 
A LIQUIDATION CASE WHERE THERE WILL BE A DISTRIBUTION OF ASSETS TO THE HOLDERS OF 
ALLOWED CLAIMS.  IN OTHER INSTANCES, SUCH AS IN NO-ASSET LIQUIDATION CASES, IN 
SITUATIONS WHERE A SECURED CREDITOR DOES NOT ASSERT ANY CLAIM AGAINST THE ESTATE AND 
A DETERMINATION OF HIS CLAIM IS NOT MADE UNDER PROPOSED 11 U.S.C. 506, OR IN 
SITUATIONS WHERE THE CLAIM ASSERTED WOULD BE SUBORDINATED AND THE CREDITOR WOULD NOT 
RECOVER FROM THE ESTATE IN ANY EVENT, FILING OF A PROOF OF CLAIM MAY SIMPLY NOT BE 
NECESSARY. THE RULES OF BANKRUPTCY PROCEDURE AND PRACTICE UNDER THE LAW WILL GUIDE 
CREDITORS AS TO WHEN FILING IS NECESSARY AND WHEN IT MAY BE DISPENSED WITH.  IN 
GENERAL, HOWEVER, UNLESS A CLAIM IS LISTED IN A CHAPTER 9 OR CHAPTER 11 CASE AND 
ALLOWED AS A RESULT OF THE LIST, A PROOF OF CLAIM WILL BE A PREREQUISITE TO 
ALLOWANCE FOR UNSECURED CLAIMS, INCLUDING PRIORITY CLAIMS AND THE UNSECURED PORTION 
OF A CLAIM ASSERTED BY THE HOLDER OF A LIEN.  
  THE RULES OF BANKRUPTCY PROCEDURE WILL SET THE TIME LIMITS, THE FORM, AND THE 
PROCEDURE FOR FILING, WHICH WILL DETERMINE WHETHER CLAIMS ARE TIMELY OR TARDILY 
FILED.  THE RULES GOVERNING TIME LIMITS FOR FILING PROOFS OF CLAIMS WILL CONTINUE TO 
APPLY UNDER SECTION 405(D) OF THE BILL.  THESE PROVIDE A 6- MONTH-BAR DATE FOR THE 
FILING OF TAX CLAIMS.  
  SUBSECTION (B) PERMITS A CODEBTOR, SURETY, OR GUARANTOR TO FILE A PROOF OF CLAIM 
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ON BEHALF OF THE CREDITOR TO WHICH HE IS LIABLE IF THE CREDITOR DOES NOT FILE A 
PROOF OF CLAIM.  
  IN LIQUIDATION AND INDIVIDUAL REPAYMENT PLAN CASES, THE TRUSTEE OR THE DEBTOR MAY 
FILE A PROOF OF CLAIM UNDER SUBSECTION (C) IF THE CREDITOR DOES NOT TIMELY FILE.  
THE PURPOSE OF THIS SUBSECTION IS MAINLY TO PROTECT THE DEBTOR IF THE CREDITOR'S 
CLAIM IS NONDISCHARGEABLE.  IF THE CREDITOR DOES NOT FILE, THERE WOULD BE NO 
DISTRIBUTION ON THE CLAIM, AND THE DEBTOR WOULD HAVE A GREATER DEBT TO REPAY AFTER 
THE CASE IS CLOSED THAN IF THE CLAIM WERE PAID IN PART OR IN FULL IN THE CASE OR 
UNDER THE PLAN.  
  SUBSECTION (D) GOVERNS THE FILING OF CLAIMS OF THE KINDS SPECIFIED IN SUBSECTION 
(F), (G), (H), (I), OR (J) OF PROPOSED 11 U.S.C. 502.  THE SEPARATION OF THIS 
PROVISION FROM THE OTHER CLAIM-FILING PROVISIONS IN THIS SECTION IS INTENDED TO 
INDICATE THAT CLAIMS OF THE KIND SPECIFIED, WHICH DO NOT BECOME FIXED OR DO NOT 
ARISE UNTIL AFTER THE COMMENCEMENT *62 **5848 OF THE CASE, MUST BE TREATED 
DIFFERENTLY FOR FILING PURPOSES SUCH AS THE BAR DATE FOR FILING CLAIMS.  THE RULES 
WILL PROVIDE FOR LATER FILING OF CLAIMS OF THESE KINDS.  
  SUBSECTION (E) GIVES GOVERNMENTAL UNITS (INCLUDING TAX AUTHORITIES) AT LEAST SIX 
MONTHS FOLLOWING THE DATE FOR THE FIRST MEETING OF CREDITORS IN A CHAPTER 7 OR 
CHAPTER 13 CASE WITHIN WHICH TO FILE PROOF OF CLAIMS. 
 


SEC. 502.  ALLOWANCE OF CLAIMS OR INTERESTS 
  
  A PROOF OF CLAIM OR INTEREST IS PRIMA FACIE EVIDENCE OF THE CLAIM OR INTEREST.  
THUS, IT IS ALLOWED UNDER SUBSECTION (A) UNLESS A PARTY IN INTEREST OBJECTS.  THE 
RULES AND CASE LAW WILL DETERMINE WHO IS A PARTY IN INTEREST FOR PURPOSES OF 
OBJECTION TO ALLOWANCE, THE CASE LAW IS WELL DEVELOPED ON THIS SUBJECT TODAY.  AS A 
RESULT OF THE CHANGE IN THE LIABILITY OF A GENERAL PARTNER'S ESTATE FOR THE DEBTS OF 
THIS PARTNERSHIP, SEE PROPOSED 11 U.S.C. 723, THE CATEGORY OF PERSONS THAT ARE 
PARTIES IN INTEREST IN THE PARTNERSHIP CASE WILL BE EXPANDED TO INCLUDE A CREDITOR 
OF A PARTNER AGAINST WHOSE ESTATE THE TRUSTEE OF THE PARTNERSHIP ESTATE MAY PROCEED 
UNDER PROPOSED 11 U.S.C. 723 (C).  
  SUBSECTION (B) PRESCRIBES THE GROUNDS ON WHICH A CLAIM MAY BE DISALLOWED.  THE 
COURT WILL APPLY THESE STANDARDS IF THERE IS AN OBJECTION TO A PROOF OF CLAIM.  THE 
BURDEN OF PROOF ON THE ISSUE OF ALLOWANCE IS LEFT TO THE RULES OF BANKRUPTCY 
PROCEDURE.  UNDER THE CURRENT CHAPTER XIII RULES, A CREDITOR IS REQUIRED TO PROVE 
THAT HIS CLAIM IS FREE FROM USURY, RULE 13-301.  IT IS EXPECTED THAT THE RULES WILL 
MAKE SIMILAR PROVISION FOR BOTH LIQUIDATION AND INDIVIDUAL REPAYMENT PLAN CASES.  
SEE BANKRUPTCY ACT SEC 656(B); H.R. 31, 94TH CONG., 1ST SESS., SEC. 6-104(A) (1975).  
  PARAGRAPH (1) REQUIRES DISALLOWANCE IF THE CLAIM IS UNENFORCEABLE AGAINST THE 
DEBTOR FOR ANY REASON (SUCH AS USURY, UNCONSCIONABILITY, OR FAILURE OF 
CONSIDERATION) OTHER THAN BECAUSE IT IS CONTINGENT OR UNMATURED.  ALL SUCH 
CONTINGENT OR UNMATURED CLAIMS ARE TO BE LIQUIDATED BY THE BANKRUPTCY COURT IN ORDER 
TO AFFORD THE DEBTOR COMPLETE BANKRUPTCY RELIEF; THESE CLAIMS ARE GENERALLY NOT 
PROVABLE UNDER PRESENT LAW.  
  PARAGRAPH (2) REQUIRES DISALLOWANCE TO THE EXTENT THAT THE CLAIM IS FOR UNMATURED 
INTEREST AS OF THE DATE OF THE PETITION.  WHETHER INTEREST IS MATURED OR UNMATURED 
ON THE DATE OF BANKRUPTCY IS TO BE DETERMINED WITHOUT REFERENCE TO ANY IPSO FACTO OR 
BANKRUPTCY CLAUSE IN THE AGREEMENT CREATING THE CLAIM. INTEREST DISALLOWED UNDER 
THIS PARAGRAPH INCLUDES POSTPETITION INTEREST THAT IS NOT YET DUE ANY PAYABLE, AND 
ANY PORTION OF PREPAID INTEREST THAT REPRESENTS AN ORIGINAL DISCOUNTING OF THE 
CLAIM, YET THAT WOULD NOT HAVE BEEN EARNED ON THE DATE OF BANKRUPTCY.  FOR EXAMPLE, 
A CLAIM ON A $1,000 NOTE ISSUED THE DAY BEFORE BANKRUPTCY WOULD ONLY BE ALLOWED TO 
THE EXTENT OF THE CASH ACTUALLY ADVANCED.  IF THE ORIGINAL DISCOUNT WAS 10 PERCENT 
SO THAT THE CASH ADVANCED WAS ONLY $900, THEN NONWITHSTANDING THE FACE AMOUNT OF 
NOTE, ONLY $900 WOULD BE ALLOWED.  IF $900 WAS ADVANCED UNDER THE NOTE SOME TIME 
BEFORE BANKRUPTCY, THE INTEREST COMPONENT OF THE NOTE WOULD HAVE TO BE PRORATED AND 
DISALLOWED TO THE EXTENT IT WAS FOR INTEREST AFTER THE COMMENCEMENT OF THE CASE.  
  *63 **5849 SECTION 502(B) THUS CONTAINS TWO PRINCIPLES OF PRESENT LAW.  FIRST, 
INTEREST STOPS ACCRUING AT THE DATE OF THE FILING OF THE PETITION, BECAUSE ANY CLAIM 
FOR UNMATURED INTEREST IS DISALLOWED UNDER THIS PARAGRAPH. SECOND, BANKRUPTCY 
OPERATES AS THE ACCELERATION OF THE PRINCIPAL AMOUNT OF ALL CLAIMS AGAINST THE 
DEBTOR.  ONE UNARTICULATED REASON FOR THIS IS THAT THE DISCOUNTING FACTOR FOR CLAIMS 
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AFTER THE COMMENCEMENT OF THE CASE IS EQUIVALENT TO CONTRACTUAL INTEREST RATE ON THE 
CLAIM.  THUS, THIS PARAGRAPH DOES NOT CAUSE DISALLOWANCE OF CLAIMS THAT HAVE NOT 
BEEN DISCOUNTED TO A PRESENT VALUE BECAUSE OF THE IRREBUTABLE PRESUMPTION THAT THE 
DISCOUNTING RATE AND THE CONTRACTUAL INTEREST RATE (EVEN A ZERO INTEREST RATE) ARE 
EQUIVALENT.  
  PARAGRAPH (3) REQUIRES DISALLOWANCE OF A CLAIM TO THE EXTENT THAT THE CREDITOR MAY 
OFFSET THE CLAIM AGAINST A DEBT OWING TO THE DEBTOR.  THIS WILL PREVENT DOUBLE 
RECOVERY, AND PERMIT THE CLAIM TO BE FILED ONLY FOR THE BALANCE DUE.  THIS FOLLOWS 
SECTION 68 OF THE BANKRUPTCY ACT.  
  PARAGRAPH (4) REQUIRED DISALLOWANCE OF A PROPERTY TAX CLAIM TO THE EXTENT THAT THE 
TAX DUE EXCEEDS THE VALUE OF THE PROPERTY.  THIS TOO FOLLOWS CURRENT LAW TO THE 
EXTENT THE PROPERTY TAX IS AD VALOREM.  
  PARAGRAPH (5) PREVENTS OVERREACHING BY THE DEBTOR'S ATTORNEYS AND CONCEALING OF 
ASSETS BY DEBTORS.  IT PERMITS THE COURT TO EXAMINE THE CLAIM OF A DEBTOR'S ATTORNEY 
INDEPENDENTLY OF ANY OTHER PROVISION OF THIS SUBSECTION, AND TO DISALLOW IT TO THE 
EXTENT THAT IT EXCEEDS THE REASONABLE VALUE OF THE ATTORNEYS' SERVICES.  
  POSTPETITION ALIMONY, MAINTENANCE OR SUPPORT CLAIMS ARE DISALLOWED UNDER PARAGRAPH 
(6).  THEY ARE TO BE PAID FROM THE DEBTOR'S POSTPETITION PROPERTY, BECAUSE THE 
CLAIMS ARE NONDISCHARGEABLE.  
  PARAGRAPH (7), DERIVED FROM CURRENT LAW, LIMITS THE DAMAGES ALLOWABLE TO A 
LANDLORD OF THE DEBTOR.  THE HISTORY OF THIS PROVISION IS SET OUT AT LENGTH IN 
OLDDEN V. TONTO REALTY CO., 143 F.2D 916 (2D CIR. 1944).  IT IS DESIGNED TO 
COMPENSATE THE LANDLORD FOR HIS LOSS WHILE NOT PERMITTING A CLAIM SO LARGE (BASED ON 
A LONG-TERM LEASE) AS TO PREVENT OTHER GENERAL UNSECURED CREDITORS FROM RECOVERING A 
DIVIDEND FROM THE ESTATE.  THE DAMAGES A LANDLORD MAY ASSERT FROM TERMINATION OF A 
LEASE ARE LIMITED TO THE RENT RESERVED FOR THE GREATER OF ONE YEAR OR TEN PERCENT OF 
THE REMAINING LEASE TERM, NOT TO EXCEED THREE YEARS, AFTER THE EARLIER OF THE DATE 
OF THE FILING OF THE PETITION AND THE DATE OF SURRENDER OR REPOSSESSION IN A CHAPTER 
7 CASE AND 3 YEARS LEASE PAYMENTS IN A CHAPTER 9, 11, OR 13 CASE.  THE SLIDING SCALE 
FORMULA FOR CHAPTER 7 CASES IS NEW AND DESIGNED TO PROTECT THE LONG-TERM LESSOR.  
THIS SUBSECTION DOES NOT APPLY TO LIMIT ADMINISTRATIVE EXPENSE CLAIMS FOR USE OF THE 
LEASED PREMISES TO WHICH THE LANDLORD IS OTHERWISE ENTITLED.  
  THIS PARAGRAPH WILL NOT OVERRULE OLDDEN, OR THE PROPOSITION FOR WHICH IT HAS BEEN 
READ TO STAND:  TO THE EXTENT THAT A LANDLORD HAS A SECURITY DEPOSIT IN EXCESS OF 
THE AMOUNT OF HIS CLAIM ALLOWED UNDER THIS PARAGRAPH, THE EXCESS COMES INTO THE 
ESTATE.  MOREOVER, HIS ALLOWED CLAIM IS FOR HIS TOTAL DAMAGES, AS LIMITED BY THIS 
PARAGRAPH.  BY VIRTUE OF PROPOSED 11 U.S.C. 506(A) AND 506(D), THE CLAIM WILL BE 
DIVIDED INTO A SECURED PORTION AND AN UNSECURED PORTION IN THOSE CASES IN WHICH THE 
DEPOSIT THAT THE LANDLORD HOLDS IS LESS THAN HIS DAMAGES.  AS UNDER OLDDEN, HE WILL 
NOT BE PERMITTED TO OFFSET HIS ACTUAL DAMAGES AGAINST *64 **5850 HIS SECURITY 
DEPOSIT AND THEN CLAIM FOR THE BALANCE UNDER THIS PARAGRAPH. RATHER, HIS SECURITY 
DEPOSIT WILL BE APPLIED IN SATISFACTION OF THE CLAIM THAT IS ALLOWED UNDER THIS 
PARAGRAPH.  
  AS USED IN SECTION 502(B)(7), THE PHRASE 'LEASE OF REAL PROPERTY'  APPLIES ONLY TO 
A 'TRUE' OR 'BONA FIDE' LEASE AND DOES NOT APPLY TO FINANCING LEASES OF REAL 
PROPERTY OR INTERESTS THEREIN, OR TO LEASES OF SUCH PROPERTY WHICH ARE INTENDED AS 
SECURITY.  
  HISTORICALLY, THE LIMITATION ON ALLOWABLE CLAIMS OF LESSORS OF REAL PROPERTY WAS 
BASED ON TWO CONSIDERATIONS.  FIRST, THE AMOUNT OF THE LESSOR'S DAMAGES ON BREACH OF 
A REAL ESTATE LEASE WAS CONSIDERED CONTINGENT AND DIFFICULT TO PROVE.  PARTLY FOR 
THIS REASON, CLAIMS OF A LESSOR OF REAL ESTATE WERE NOT PROVABLE PRIOR TO THE 1934 
AMENDMENTS TO THE BANKRUPTCY ACT.  SECOND, IN A TRUE LEASE OF REAL PROPERTY, THE 
LESSOR RETAINS ALL RISK AND BENEFITS AS TO THE VALUE OF THE REAL ESTATE AT THE 
TERMINATION OF THE LEASE. HISTORICALLY, IT WAS, THEREFORE, CONSIDERED EQUITABLE TO 
LIMIT THE CLAIMS OF A REAL ESTATE LESSOR.  
  HOWEVER, THESE CONSIDERATIONS ARE NOT PRESENT IN 'LEASE FINANCING  '  TRANSACTIONS 
WHERE, IN SUBSTANCE, THE 'LEASE' INVOLVES A SALE OF THE REAL ESTATE AND THE RENTAL 
PAYMENTS ARE IN SUBSTANCE THE PAYMENT OF PRINCIPAL AND INTEREST ON A SECURED LOAN OR 
SALE.  IN A FINANCING LEASE THE LESSOR IS ESSENTIALLY A SECURED OR UNSECURED 
CREDITOR (DEPENDING UPON WHETHER HIS INTEREST IS PERFECTED OR NOT) OF THE DEBTOR, 
AND THE LESSOR'S CLAIM SHOULD NOT BE SUBJECT TO THE 502(B)(7) LIMITATION.  FINANCING 
'LEASES' ARE IN SUBSTANCE INSTALLMENT SALES OR LOANS.  THE 'LESSORS' ARE ESSENTIALLY 
SELLERS OR LENDERS AND SHOULD BE TREATED AS SUCH FOR PURPOSES OF THE BANKRUPTCY LAW.  
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  WHETHER A 'LEASE' IS TRUE OR BONA FIDE LEASE OR, IN THE ALTERNATIVE, A FINANCING 
'LEASE' OR A LEASE INTENDED AS SECURITY, DEPENDS UPON THE CIRCUMSTANCES OF EACH 
CASE.  THE DISTINCTION BETWEEN A TRUE LEASE AND A FINANCING TRANSACTION IS BASED 
UPON THE ECONOMIC SUBSTANCE OF THE TRANSACTION AND NOT, FOR EXAMPLE, UPON THE LOCUS 
OF TITLE, THE FORM OF THE TRANSACTION OR THE FACT THAT THE TRANSACTION IS 
DENOMINATED AS A 'LEASE'.  THE FACT THAT THE LESSEE, UPON COMPLIANCE WITH THE TERMS 
OF THE LEASE, BECOMES OR HAS THE OPTION TO BECOME THE OWNER OF THE LEASED PROPERTY 
FOR NO ADDITIONAL CONSIDERATION OF FOR NOMINAL CONSIDERATION INDICATED THAT THE 
TRANSACTION IS A FINANCING LEASE OR LEASE INTENDED AS SECURITY.  IN SUCH CASES, THE 
LESSOR HAS NO SUBSTANTIAL INTEREST IN THE LEASED PROPERTY AT THE EXPIRATION OF THE 
LEASE TERM.  IN ADDITION, THE FACT THAT THE LESSEE ASSUMES AND DISCHARGES 
SUBSTANTIALLY ALL THE RISKS AND OBLIGATIONS ORDINARILY ATTRIBUTED TO THE OUTRIGHT 
OWNERSHIP OF THE PROPERTY IS MORE INDICATIVE OF A FINANCING TRANSACTION THAN OF A 
TRUE LEASE. THE RENTAL PAYMENTS IN SUCH CASES ARE IN SUBSTANCE PAYMENTS OF PRINCIPAL 
AND INTEREST EITHER ON A LOAN SECURED BY THE LEASED REAL PROPERTY OR ON THE PURCHASE 
OF THE LEASED REAL PROPERTY.  SEE, E.G., FINANCIAL ACCOUNTING STANDARDS BOARD 
STATEMENT NO. 13 AND SEC REG. S-X, 17 C.F.R. SEC. 210.3- 16(Q)(1977); CF. FIRST 
NATIONAL BANK OF CHICAGO V. IRVING TRUST CO., 74 F. 2D 263 (2ND CIR. 1934); AND 
ALBENDA AND LIEF, 'NET LEASE FINANCING TRANSACTION UNDER THE PROPOSED BANKRUPTCY ACT 
OF 1973,' 30 BUSINESS LAWYER, 713 (1975).  
  PARAGRAPH (8) IS NEW.  IT TRACKS THE LANDLORD LIMITATION ON DAMAGES PROVISION IN 
PARAGRAPH (7) FOR DAMAGES RESULTING FROM THE BREACH BY THE DEBTOR OF AN EMPLOYMENT 
CONTRACT, BUT LIMITS THE RECOVERY TO THE *65 **5851 COMPENSATION RESERVED UNDER AN 
EMPLOYMENT CONTRACT FOR THE YEAR FOLLOWING THE EARLIER OF THE DATE OF THE PETITION 
AND THE TERMINATION OF EMPLOYMENT.  
  SUBSECTION (C) REQUIRES THE ESTIMATION OF ANY CLAIM LIQUIDATION OF WHICH WOULD 
UNDULY DELAY THE CLOSING OF THE ESTATE, SUCH AS A CONTINGENT CLAIM, OR ANY CLAIM FOR 
WHICH APPLICABLE LAW PROVIDES ONLY AN EQUITABLE REMEDY, SUCH AS SPECIFIC 
PERFORMANCE. THIS SUBSECTION REQUIRES THAT ALL CLAIMS AGAINST THE DEBTOR BE 
CONVERTED INTO DOLLAR AMOUNTS.  
  SUBSECTION (D) IS DERIVED FROM PRESENT LAW.  IT REQUIRES DISALLOWANCE OF A CLAIM 
OF A TRANSFEREE OF A VOIDABLE TRANSFER IN TOTO IF THE TRANSFEREE HAS NOT PAID THE 
AMOUNT OR TURNED OVER THE PROPERTY RECEIVED AS REQUIRED UNDER THE SECTIONS UNDER 
WHICH THE TRANSFEREE'S LIABILITY ARISES.  
  SUBSECTION (E), ALSO DERIVED FROM PRESENT LAW, REQUIRES DISALLOWANCE OF THE CLAIM 
FOR REIMBURSEMENT OR CONTRIBUTION OF A CODEBTOR, SURETY OR GUARANTOR OF AN 
OBLIGATION OF THE DEBTOR, UNLESS THE CLAIM OF THE CREDITOR ON SUCH OBLIGATION HAS 
BEEN PAID IN FULL. THE PROVISION PREVENTS COMPETITION BETWEEN A CREDITOR AND HIS 
GUARANTOR FOR THE LIMITED PROCEEDS IN THE ESTATE.  
  SUBSECTION (F) SPECIFIES THAT 'INVOLUNTARY GAP' CREDITORS RECEIVE THE SAME 
TREATMENT AS PREPETITION CREDITORS. UNDER THE ALLOWANCE PROVISIONS OF THIS 
SUBSECTION, KNOWLEDGE OF THE COMMENCEMENT OF THE CASE WILL BE IRRELEVANT.  THE CLAIM 
IS TO BE ALLOWED 'THE SAME AS IF SUCH CLAIM HAD ARISEN BEFORE THE DATE OF THE FILING 
OF THE PETITION.'  UNDER VOLUNTARY PETITION, PROPOSED 11 U.S.C. 303(F), CREDITORS 
MUST BE PERMITTED TO DEAL WITH THE DEBTOR AND BE ASSURED THAT THEIR CLAIMS WILL BE 
PAID.  FOR PURPOSES OF THIS SUBSECTION, 'CREDITORS ' INCLUDE GOVERNMENTAL UNITS 
HOLDING CLAIMS FOR TAX LIABILITIES INCURRED DURING THE PERIOD AFTER THE PETITION IS 
FILED AND BEFORE THE EARLIER OF THE ORDER FOR RELIEF OR APPOINTMENT OF A TRUSTEE.  
  SUBSECTION (G) GIVES ENTITIES INJURED BY THE REJECTION OF AN EXECUTORY CONTRACT OR 
UNEXPIRED LEASE, EITHER UNDER SECTION 365 OR UNDER A PLAN OR REORGANIZATION, A 
PREPETITION CLAIM FOR ANY RESULTING DAMAGES, AND REQUIRES THAT THE INJURED ENTITY BE 
TREATED AS A PREPETITION CREDITOR WITH RESPECT TO THAT CLAIM.  
  SUBSECTION (H) GIVES A TRANSFEREE OF A SETOFF THAT IS RECOVERED BY ONE TRUSTEE A 
PREPETITION CLAIM FOR THE AMOUNT RECOVERED.  
  SUBSECTION (I) ANSWERS THE NONRECOURSE LOAN PROBLEM AND GIVES THE CREDITOR AN 
UNSECURED CLAIM FOR THE DIFFERENCE BETWEEN THE VALUE OF THE COLLATERAL AND THE DEBT 
IN RESPONSE TO THE DECISION IN GREAT NATIONAL LIFE INS. CO. V. PINE GATE ASSOCIATES, 
LTD., BANKRUPTCY CASE NO.B75-4345A (N.D. GA. SEPT. 16, 1977).  
  THE BILL, AS REPORTED, DELETES A PROVISION IN THE BILL AS ORIGINALLY INTRODUCED 
(FORMER SEC. 502(I)) REQUIRING A TAX AUTHORITY TO FILE A PROOF OF CLAIM FOR 
RECAPTURE OF AN INVESTMENT CREDIT WHERE, DURING TITLE 11 PROCEEDINGS, THE TRUSTEE 
SELLS OR OTHERWISE DISPOSES OF PROPERTY BEFORE THE TITLE 11 CASE BEGAN.  THE TAX 
AUTHORITY SHOULD NOT BE REQUIRED TO SUBMIT A FORMAL CLAIM FOR A TAXABLE EVENT (A 
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SALE OR OTHER DISPOSITION OF THE ASSET) OF WHOSE OCCURRENCE THE TRUSTEE NECESSARILY 
KNOWS BETTER THAN THE TAXING AUTHORITY.  FOR PROCEDURAL PURPOSES, THE RECAPTURE OF 
INVESTMENT CREDIT IS TO BE TREATED AS AN ADMINISTRATIVE EXPENSE, AS TO WHICH ONLY A 
REQUEST FOR PAYMENT IS REQUIRED. 
 


*66 **5852 SEC. 503.  ALLOWANCE OF ADMINISTRATIVE EXPENSES 
  
  SUBSECTION (A) OF THIS SECTION PERMITS ADMINISTRATIVE EXPENSE CLAIMANTS TO FILE 
WITH THE COURT A REQUEST FOR PAYMENT OF AN ADMINISTRATIVE EXPENSE.  THE RULES OF 
BANKRUPTCY PROCEDURE WILL SPECIFY THE TIME, THE FORM, AND THE METHOD OF SUCH A 
FILING.  
  SUBSECTION (B) SPECIFIES THE KINDS OF ADMINISTRATIVE EXPENSES THAT ARE ALLOWABLE 
IN A CASE UNDER THE BANKRUPTCY CODE. THE SUBSECTION IS DERIVED MAINLY FROM SECTION 
64A(1) OF THE BANKRUPTCY ACT, WITH SOME CHANGES.  THE ACTUAL, NECESSARY COSTS AND 
EXPENSES OF PRESERVING THE ESTATE, INCLUDING WAGES, SALARIES, OR COMMISSIONS FOR 
SERVICES RENDERED AFTER THE ORDER FOR RELIEF, AND ANY TAXES ON, MEASURED BY, OR 
WITHHELD FROM SUCH WAGES, SALARIES, OR COMMISSIONS, ARE ALLOWABLE AS ADMINISTRATIVE 
EXPENSES.  
  IN GENERAL, ADMINISTRATIVE EXPENSES INCLUDE TAXES WHICH THE TRUSTEE INCURS IN 
ADMINISTERING THE DEBTOR'S ESTATE, INCLUDING TAXES ON CAPITAL GAINS FROM SALES OF 
PROPERTY BY THE TRUSTEE AND TAXES ON INCOME EARNED BY THE ESTATE DURING THE CASE. 
INTEREST ON TAX LIABILITIES AND CERTAIN TAX PENALTIES INCURRED BY THE TRUSTEE ARE 
ALSO INCLUDED IN THIS FIRST PRIORITY.  
  TAXES WHICH THE INTERNAL REVENUE SERVICE MAY FIND DUE AFTER GIVING THE THE TRUSTEE 
A SO-CALLED 'QUICKIE' TAX REFUND AND LATER DOING AN AUDIT OF THE REFUND ARE ALSO 
PAYABLE AS ADMINISTRATIVE EXPENSES.  THE TAX CODE PERMITS THE TRUSTEE OF AN ESTATE 
WHICH SUFFERS A NET OPERATING LOSS TO CARRY BACK THE LOSS AGAINST AN EARLIER PROFIT 
YEAR OF THE ESTATE OR OF THE DEBTOR AND TO OBTAIN A TENTATIVE REFUND FOR THE EARLIER 
YEAR, SUBJECT, HOWEVER, TO A LATER FULL AUDIT OF THE LOSS WHICH LED TO THE REFUND.  
THE BILL, IN EFFECT, REQUIRES THE INTERNAL REVENUE SERVICE TO ISSUE A TENTATIVE 
REFUND TO THE TRUSTEE (WHETHER THE REFUND WAS APPLIED FOR BY THE DEBTOR OR BY THE 
TRUSTEE), BUT IF THE REFUND LATER PROVES TO HAVE BEEN ERRONEOUS IN AMOUNT, THE 
SERVICE CAN REQUEST THAT THE TAX ATTRIBUTABLE TO THE ERRONEOUS REFUND BE PAYABLE BY 
THE ESTATE AS AN ADMINISTRATIVE EXPENSE.  
  POSTPETITION PAYMENTS TO AN INDIVIDUAL DEBTOR FOR SERVICES RENDERED TO THE ESTATE 
ARE ADMINISTRATIVE EXPENSES, AND ARE NOT PROPERTY OF THE ESTATE WHEN RECEIVED BY THE 
DEBTOR.  THIS SITUATION WOULD MOST LIKELY ARISE WHEN THE INDIVIDUAL WAS A SOLE 
PROPRIETOR AND WAS EMPLOYED BY THE ESTATE TO RUN THE BUSINESS AFTER THE COMMENCEMENT 
OF THE CASE.  AN INDIVIDUAL DEBTOR IN POSSESSION WOULD BE SO EMPLOYED, FOR EXAMPLE.  
SEE LOCAL LOAN V. HUNT, 292 U.S. 234, 243 (1943).  [FN30]  
  COMPENSATION AND REIMBURSEMENT AWARDED OFFICERS OF THE ESTATE UNDER  SECTION 330 
ARE ALLOWABLE AS ADMINISTRATIVE EXPENSES.  ACTUAL, NECESSARY EXPENSES, OTHER THAN 
COMPENSATION OF A PROFESSIONAL PERSON, INCURRED BY A CREDITOR THAT FILES AN 
INVOLUNTARY PETITION, BY A CREDITOR THAT RECOVERS PROPERTY FOR THE BENEFIT OF THE 
ESTATE, BY A CREDITOR THAT ACTS IN CONNECTION WITH THE PROSECUTION OF A CRIMINAL 
OFFENSE RELATING TO THE CASE, BY A CREDITOR, INDENTURE, TRUSTEE, EQUITY SECURITY 
HOLDER, OR COMMITTEE OF CREDITORS OR EQUITY SECURITY HOLDERS (OTHER THAN OFFICIAL 
COMMITTEES) THAT MAKES A SUBSTANTIAL CONTRIBUTION TO A REORGANIZATION OR MUNICIPAL 
DEBT ADJUSTMENT CASE, OR BY A SUPERSEDED CUSTODIAN, ARE ALL ALLOWABLE ADMINISTRATIVE 
EXPENSES.  THE PHRASE 'SUBSTANTIAL CONTRIBUTION IN THE CASE' IS DERIVED FROM 
BANKRUPTCY ACT SECS. 242 AND 243.  IT DOES NOT REQUIRE A CONTRIBUTION THAT LEADS TO 
CONFIRMATION OF A PLAN, *67 **5853 FOR IN MANY CASES, IT WILL BE A SUBSTANTIAL 
CONTRIBUTION IF THE PERSON INVOLVED UNCOVERS FACTS THAT WOULD LEAD TO A DENIAL OF 
CONFIRMATION, SUCH AS FRAUD IN CONNECTION WITH THE CASE.  
  PARAGRAPH (4) PERMITS REASONABLE COMPENSATION FOR PROFESSIONAL SERVICES RENDERED 
BY AN ATTORNEY OR AN ACCOUNTANT OF AN EQUITY WHOSE EXPENSE IS COMPENSABLE UNDER THE 
PREVIOUS PARAGRAPH. PARAGRAPH (5) PERMITS REASONABLE COMPENSATION FOR AN INDENTURE 
TRUSTEE IN MAKING A SUBSTANTIAL CONTRIBUTION IN A REORGANIZATION OR MUNICIPAL DEBT 
ADJUSTMENT CASE.  FINALLY, PARAGRAPH (6) PERMITS WITNESS FEES AND MILEAGE AS 
PRESCRIBED UNDER CHAPTER 119 OF TITLE 28. 
 


SECTION 504.  SHARING OF COMPENSATION 
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  SECTION 504 PROHIBITS THE SHARING OF COMPENSATION, OR FEE SPLITTING, AMONG 
ATTORNEYS, OTHER PROFESSIONALS, OR TRUSTEES. THE SECTION PROVIDES ONLY TWO 
EXCEPTIONS:  PARTNERS OR ASSOCIATES IN THE SAME PROFESSIONAL ASSOCIATION, 
PARTNERSHIP, OR CORPORATION MAY SHARE COMPENSATION INTER SE; AND ATTORNEYS FOR 
PETITIONING CREDITORS THAT JOIN IN A PETITION COMMENCING AN INVOLUNTARY CASE MAY 
SHARE COMPENSATION. 
 


SECTION 505.  DETERMINATION OF TAX LIABILITY 
  
  SUBSECTIONS (A) AND (B) ARE DERIVED, WITH ONLY STYLISTIC CHANGES, FROM SECTION 2A 
(2A) OF THE BANKRUPTCY ACT.  THEY PERMIT DETERMINATION BY THE BANKRUPTCY COURT OF 
ANY UNPAID TAX LIABILITY OF THE DEBTOR THAT HAS NOT BEEN CONTESTED BEFORE OR 
ADJUDICATED BY A JUDICIAL OR ADMINISTRATIVE TRIBUNAL OF COMPETENT JURISDICTION 
BEFORE THE BANKRUPTCY CASE, AND THE PROSECUTION BY THE TRUSTEE OF AN APPEAL FROM AN 
ORDER OF SUCH A BODY IF THE TIME FOR REVIEW OR APPEAL HAS NOT EXPIRED BEFORE THE 
COMMENCEMENT OF THE BANKRUPTCY CASE.  AS UNDER CURRENT BANKRUPTCY ACT SEC. 2A(2A), 
ARKANSAS CORPORATION COMMISSIONER V. THOMPSON, 313 U.S. 132 (1941), [FN31]  REMAINS 
GOOD LAW TO PERMIT ABSTENTION WHERE UNIFORMITY OF ASSESSMENT IS OF SIGNIFICANT 
IMPORTANCE.  
  SECTION (C) DEALS WITH PROCEDURES FOR OBTAINING A PROMPT AUDIT OF TAX RETURNS 
FILED BY THE TRUSTEE IN A LIQUIDATION OR REORGANIZATION CASE.  UNDER THE BILL AS 
ORIGINALLY INTRODUCED, A TRUSTEE WHO IS 'IN DOUBT' CONCERNING TAX LIABILITIES OF THE 
ESTATE INCURRED DURING A TITLE 11 PROCEEDING COULD OBTAIN A DISCHARGE FROM PERSONAL 
LIABILITY FOR HIMSELF AND THE DEBTOR (BUT NOT FOR THE DEBTOR OR THE DEBTOR'S 
SUCCESSOR IN A REORGANIZATION), PROVIDED THAT CERTAIN ADMINISTRATIVE PROCEDURES WERE 
FOLLOWED.  THE TRUSTEE COULD REQUEST A PROMPT TAX AUDIT BY THE LOCAL, STATE, OR 
FEDERAL GOVERNMENTAL UNIT.  THE TAXING AUTHORITY WOULD HAVE TO NOTIFY THE TRUSTEE 
AND THE COURT WITHIN SIXTY DAYS WHETHER IT ACCEPTED THE RETURN OR DESIRED TO AUDIT 
THE RETURNS MORE FULLY.  IF AN AUDIT WERE CONDUCTED, THE TAX OFFICE WOULD HAVE TO 
NOTIFY THE TRUSTEE OF ANY TAX DEFICIENCY WITHIN 4 MONTHS (SUBJECT TO AN EXTENSION OF 
TIME IF THE COURT APPROVED).  THESE PROCEDURES WOULD APPLY ONLY TO TAX YEARS 
COMPLETED ON OR BEFORE THE CASE WAS CLOSED AND FOR WHICH THE TRUSTEE HAD FILED A TAX 
RETURN.  
  THE COMMITTEE BILL ELIMINATES THE 'IN DOUBT' RULE AND MAKES MANDATORY (RATHER THAN 
OPTIONAL) THE TRUSTEE'S REQUEST FOR A PROMPT AUDIT OF THE ESTATE'S TAX RETURNS.  IN 
MANY CASES, THE TRUSTEE COULD NOT BE CERTAIN THAT HIS RETURNS RAISED NO DOUBT ABOUT 
POSSIBLE TAX ISSUES.  IN *68 **5854 ADDITION, IT IS DESIRABLE NOT TO CREATE A 
SITUATION WHERE THE TAXING AUTHORITY ASSERTS A TAX LIABILITY AGAINST THE DEBTOR (AS 
TRANSFEREE OF SURPLUS ASSETS, IF ANY, RETURNED TO HIM) AFTER THE CASE IS OVER; IN 
ANY SUCH SITUATION, THE DEBTOR WOULD BE CALLED ON TO DEFEND A TAX RETURN WHICH HE 
DID NOT PREPARE.  UNDER THE AMENDMENT, ALL DISPUTES CONCERNING THESE RETURNS ARE TO 
BE RESOLVED BY THE BANKRUPTCY COURT, AND BOTH THE TRUSTEE AND THE DEBTOR HIMSELF DO 
NOT THEN FACE POTENTIAL POST-BANKRUPTCY TAX LIABILITIES BASED ON THESE RETURNS.  
THIS RESULT WOULD OCCUR AS TO THE DEBTOR, HOWEVER, ONLY IN A LIQUIDATION CASE.  
  IN A REORGANIZATION IN WHICH THE DEBTOR OR A SUCCESSOR TO THE DEBTOR CONTINUES IN 
EXISTENCE, THE TRUSTEE COULD OBTAIN A DISCHARGE FROM PERSONAL LIABILITY THROUGH THE 
PROMPT AUDIT PROCEDURE, BUT THE TREASURY COULD STILL CLAIM A DEFICIENCY AGAINST THE 
DEBTOR (OR HIS SUCCESSOR) FOR ADDITIONAL TAXES DUE ON RETURNS FILED DURING THE TITLE 
11 PROCEEDINGS. 
 


SECTION 506.  DETERMINATION OF SECURED STATUS 
  
  SUBSECTION (A) OF THIS SECTION SEPARATES AN UNDERSECURED CREDITOR'S CLAIM INTO TWO 
PARTS:  HE HAS A SECURED CLAIM TO THE EXTENT OF THE VALUE OF HIS COLLATERAL; AND HE 
HAS AN UNSECURED CLAIM FOR THE BALANCE OF HIS CLAIM.  THE SUBSECTION ALSO PROVIDES 
FOR THE VALUATION OF CLAIMS WHICH INVOLVE SETOFFS UNDER SECTION 553.  WHILE COURTS 
WILL HAVE TO DETERMINE VALUE ON A CASE-BY-CASE BASIS, THE SUBSECTION MAKES IT CLEAR 
THAT VALUATION IS TO BE DETERMINED IN LIGHT OF THE PURPOSE OF THE VALUATION AND THE 
PROPOSED DISPOSITION OR USE OF THE SUBJECT PROPERTY.  THIS DETERMINATION SHALL BE 
MADE IN CONJUNCTION WITH ANY HEARING ON SUCH DISPOSITION OR USE OF PROPERTY OR ON A 
PLAN AFFECTING THE CREDITOR'S INTEREST.  TO ILLUSTRATE, A VALUATION EARLY IN THE 
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CASE IN A PROCEEDING UNDER SECTIONS 361-363 WOULD NOT BE BINDING UPON THE DEBTOR OR 
CREDITOR AT THE TIME OF CONFIRMATION OF THE PLAN. THROUGHOUT THE BILL, REFERENCES TO 
SECURED CLAIMS ARE ONLY TO THE CLAIM DETERMINED TO BE SECURED UNDER THIS SUBSECTION, 
AND NOT TO THE FULL AMOUNT OF THE CREDITOR'S CLAIM. THIS PROVISION ABOLISHES THE USE 
OF THE TERMS 'SECURED CREDITOR' AND 'UNSECURED CREDITOR' AND SUBSTITUTES IN THEIR 
PLACES THE TERMS 'SECURED CLAIM' AND 'UNSECURED CLAIM.'  
  SUBSECTION (B) CODIFIES CURRENT LAW BY ENTITLING A CREDITOR WITH AN OVERSECURED 
CLAIM TO ANY REASONABLE FEES (INCLUDING ATTORNEY'S FEES), COSTS, OR CHARGES PROVIDED 
UNDER THE AGREEMENT UNDER WHICH THE CLAIM AROSE.  THESE FEES, COSTS, AND CHARGES ARE 
SECURED CLAIMS TO THE EXTENT THAT THE VALUE OF THE COLLATERAL EXCEEDS THE AMOUNT OF 
THE UNDERLYING CLAIM.  
  SUBSECTION (C) ALSO CODIFIES CURRENT LAW BY PERMITTING THE TRUSTEE TO RECOVER FROM 
PROPERTY THE VALUE OF WHICH IS GREATER THAN THE SUM OF THE CLAIMS SECURED BY A LIEN 
ON THAT PROPERTY THE REASONABLE, NECESSARY COSTS AND EXPENSES OF PRESERVING, OR 
DISPOSING OF, THE PROPERTY.  THE RECOVERY IS LIMITED TO THE EXTENT OF ANY BENEFIT TO 
THE HOLDER OF SUCH CLAIM.  
  SUBSECTION (D) PROVIDES THAT TO THE EXTENT A SECURED CLAIM IS NOT ALLOWED, ITS 
LIEN IS VOID UNLESS THE HOLDER HAD NEITHER ACTUAL NOTICE NOR KNOWLEDGE OF THE CASE, 
THE LIEN WAS NOT LISTED BY THE DEBTOR IN A CHAPTER 9 OR 11 CASE OR SUCH CLAIM WAS 
DISALLOWED ONLY UNDER SECTION 502(E). 
 


SECTION 507.  PRIORITIES 
  
  SECTION 507 SPECIFIES THE KINDS OF CLAIMS THAT ARE ENTITLED TO PRIORITY IN 
DISTRIBUTION, AND THE ORDER OF THEIR PRIORITY. PARAGRAPH (1) GRANTS FIRST PRIORITY 
TO ALLOWED ADMINISTRATIVE EXPENSES AND TO FEES AND *69 **5855 CHARGES ASSESSED 
AGAINST THE ESTATE UNDER CHAPTER 123 OF TITLE 28.  TAXES INCLUDED AS ADMINISTRATIVE 
EXPENSES UNDER SECTION 503(B)(1) OF THE BILL GENERALLY RECEIVE THE FIRST PRIORITY, 
BUT THE BILL MAKES CERTAIN QUALIFICATIONS:  EXAMPLES OF THESE SPECIALLY TREATED 
CLAIMS ARE THE ESTATE'S LIABILITY FOR RECAPTURE OF AN INVESTMENT TAX CREDIT CLAIMED 
BY THE DEBTOR BEFORE THE TITLE 11 CASE (THIS LIABILITY RECEIVES SIXTH PRIORITY) AND 
THE ESTATE'S EMPLOYMENT TAX LIABILITIES ON WAGES EARNED BEFORE, BUT PAID AFTER, THE 
PETITION WAS FILED (THIS LIABILITY GENERALLY RECEIVES THE SAME PRIORITY AS THE 
WAGES).  
  'INVOLUNTARY GAP' CREDITORS, GRANTED FIRST PRIORITY UNDER CURRENT LAW, ARE GRANTED 
SECOND PRIORITY BY PARAGRAPH (2). THIS PRIORITY, COVERING CLAIMS ARISING IN THE 
ORDINARY COURSE OF THE DEBTOR'S BUSINESS OR FINANCIAL AFFAIRS AFTER A TITLE 11 CASE 
HAS BEGUN BUT BEFORE A TRUSTEE IS APPOINTED OR BEFORE THE ORDER FOR RELIEF, INCLUDES 
TAXES INCURRED DURING THE CONDUCT OF SUCH ACTIVITIES.  
  PARAGRAPH (3) EXPANDS AND INCREASES THE WAGE PRIORITY FOUND IN CURRENT SECTION 
64A(2).  THE AMOUNT ENTITLED TO PRIORITY IS RAISED FROM $600 TO $1800. THE FORMER 
FIGURE WAS LAST ADJUSTED IN 1926. INFLATION HAS MADE IT NEARLY MEANINGLESS, AND THE 
BILL BRINGS IT MORE THAN UP TO DATE. THE THREE MONTH LIMIT OF CURRENT LAW IS 
RETAINED, BUT IS MODIFIED TO RUN FROM THE EARLIER OF THE DATE OF THE FILING OF THE 
PETITION OR THE DATE OF THE CESSATION OF THE DEBTOR'S BUSINESS.  THE PRIORITY IS 
EXPANDED TO COVER VACATION, SEVERANCE, AND SICK LEAVE PAY.  THE BILL ADDS TO THE 
THIRD PRIORITY SO-CALLED 'TRUST FUND' TAXES, THAT IS, WITHHELD INCOME TAXES AND THE 
EMPLOYEES' SHARE OF THE SOCIAL SECURITY OR RAILROAD RETIREMENT TAXES, BUT ONLY TO 
THE EXTENT THAT THE WAGES ON WHICH TAXES ARE IMPOSED ARE THEMSELVES ENTITLED TO 
THIRD PRIORITY.  
  THE EMPLOYER'S SHARE, THE EMPLOYMENT TAX AND THE EMPLOYER'S SHARE OF THE SOCIAL 
SECURITY OR RAILROAD RETIREMENT TAX ON THIRD PRIORITY COMPENSATION, IS ALSO INCLUDED 
IN THE THIRD PRIORITY CATEGORY, BUT ONLY IF, AND TO THE EXTENT THAT THE WAGES AND 
RELATED TRUST FUND TAXES HAVE FIRST BEEN PAID IN FULL. BECAUSE OF THE CLAIMANTS 
URGENT NEED FOR THEIR WAGES IN THE TYPICAL CASES, THE EMPLOYER'S TAXES SHOULD NOT BE 
PAID BEFORE THE WAGE CLAIMS ENTITLED TO PRIORITY, AS WELL AS THE RELATED TRUST FUND 
TAXES, ARE FULLY PAID.  
  PARAGRAPH (4) OVERRULES UNITED STATES V. EMBASSY RESTAURANT, 359 U.S. 29  (1958), 
[FN32]  WHICH HELD THAT FRINGE BENEFITS WERE NOT ENTITLED TO WAGE PRIORITY STATUS. 
THE BILL RECOGNIZES THE REALITIES OF LABOR CONTRACT NEGOTIATIONS, WHERE FRINGE 
BENEFITS MAY BE SUBSTITUTED FOR WAGE DEMANDS.  THE PRIORITY GRANTED IS LIMITED TO 
CLAIMS FOR CONTRIBUTIONS TO EMPLOYEE BENEFIT PLANS SUCH AS PENSION PLANS, HEALTH OR 
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LIFE INSURANCE PLANS, AND OTHERS, ARISING FROM SERVICES RENDERED WITHIN 120 DAYS 
BEFORE THE COMMENCEMENT OF THE CASE OR THE DATE OF CESSATION OF THE DEBTOR'S 
BUSINESS, WHICHEVER OCCURS FIRST.  THE DOLLAR LIMIT PLACED ON THE TOTAL OF ALL 
CONTRIBUTIONS PAYABLE UNDER THIS PARAGRAPH IS EQUAL TO THE DIFFERENCE BETWEEN THE 
MAXIMUM ALLOWABLE PRIORITY UNDER PARAGRAPH (3), $1,800, TIMES THE NUMBER OF 
EMPLOYEES COVERED BY THE PLAN LESS THE ACTUAL DISTRIBUTIONS UNDER PARAGRAPH (3) WITH 
RESPECT TO THESE EMPLOYEES.  
  PARAGRAPH (5) IS A NEW PRIORITY FOR CONSUMER CREDITORS-- THOSE WHO HAVE DEPOSITED 
MONEY IN CONNECTION WITH THE PURCHASE, LEASE, OR RENTAL OF PROPERTY, OR THE PURCHASE 
OF SERVICES, FOR THEIR PERSONAL, FAMILY, OR *70 **5856 HOUSEHOLD USE, THAT WERE NOT 
DELIVERED OR PROVIDED.  THE PRIORITY AMOUNT IS NOT TO EXCEED $600.  IN ORDER TO 
REACH ONLY THOSE PERSONS MOST DESERVING OF THIS SPECIAL PRIORITY, IT IS LIMITED TO 
INDIVIDUALS WHOSE ADJUSTABLE GROSS INCOME FROM ALL SOURCES DERIVED DOES NOT EXCEED 
$20,000.  SEE SENATE HEARINGS, TESTIMONY OF PROF. VERN COUNTRYMAN, AT PP. 848-849.  
THE INCOME OF THE HUSBAND AND WIFE SHOULD BE AGGREGATED FOR THE PURPOSES OF THE 
$20,000 LIMIT IF EITHER OR BOTH SPOUSES ASSERT SUCH A PRIORITY CLAIM.  
  THE SIXTH PRIORITY IS FOR CERTAIN TAXES.  PRIORITY IS GIVEN TO INCOME TAXES FOR A 
TAXABLE YEAR THAT ENDED ON OR BEFORE THE DATE OF THE FILING OF THE PETITION, IF THE 
LAST DUE DATE OF THE RETURN FOR SUCH YEAR OCCURRED NOT MORE THAN 3 YEARS IMMEDIATELY 
BEFORE THE DATE ON WHICH THE PETITION WAS FILED (SEC. 507(A)(6)(A)(I)).  FOR THE 
PURPOSES OF THIS RULE THE LAST DUE DATE OF THE RETURN IS THE LAST DATE UNDER ANY 
EXTENSION OF TIME TO FILE THE RETURN WHICH THE TAXING AUTHORITY MAY HAVE GRANTED THE 
DEBTOR.  
  EMPLOYMENT TAXES AND TRANSFER TAXES (INCLUDING GIFT, ESTATE, SALES, USE AND OTHER 
EXCISE TAXES) ARE ALSO GIVEN SIXTH PRIORITY IF THE TRANSACTION OR EVENT WHICH GAVE 
RISE TO THE TAX OCCURRED BEFORE THE PETITION DATE, PROVIDED THAT THE REQUIRED RETURN 
OR REPORT OF SUCH TAX LIABILITIES WAS LAST DUE WITHIN 3 YEARS BEFORE THE PETITION 
WAS FILED OR WAS LAST DUE AFTER THE PETITION DATE (SEC. 507(A)(6)(A)(II).) THE 
EMPLOYMENT TAXES COVERED UNDER THIS RULE ARE THE EMPLOYER'S SHARE OF THE SOCIAL 
SECURITY AND RAILROAD RETIREMENT TAXES AND REQUIRED EMPLOYER PAYMENTS TOWARD 
UNEMPLOYMENT INSURANCE.  
  PRIORITY IS GIVEN TO INCOME TAXES AND OTHER TAXES OF A KIND DESCRIBED IN SECTION 
507(A)(6)(A)(I) AND (II) WHICH THE FEDERAL, STATE, OR LOCAL TAX AUTHORITY HAD 
ASSESSED WITHIN 3 YEARS AFTER THE LAST DUE DATE OF THE RETURN, THAT IS, INCLUDING 
ANY EXTENSION OF TIME TO FILE THE RETURN, IF THE DEBTOR FILED IN TITLE 11 WITHIN 240 
DAYS AFTER THE ASSESSMENT WAS MADE (SEC. 507(A)(6)(B)(I)).  THIS RULE MAY BRING INTO 
THE SIXTH PRIORITY THE DEBTOR'S TAX LIABILITY FOR SOME TAXABLE YEARS WHICH WOULD NOT 
QUALIFY FOR PRIORITY UNDER THE GENERAL THREE-YEAR RULE OF SECTION 507(A)(6)(A).  
  THE SIXTH PRIORITY CATEGORY ALSO INCLUDES TAXES WHICH THE TAX AUTHORITY WAS BARRED 
BY LAW FROM ASSESSING OR COLLECTING AT ANY TIME DURING THE 300 DAYS BEFORE THE 
PETITION UNDER TITLE 11 WAS FILED (SEC. 507(A)(6)(B)(II)).  IN THE CASE OF CERTAIN 
FEDERAL TAXES, THIS PRESERVES A PRIORITY FOR TAX LIABILITIES FOR YEARS MORE THAN 
THREE YEARS BEFORE THE FILING OF THE PETITION WHERE THE DEBTOR AND THE INTERNAL 
REVENUE SERVICE WERE NEGOTIATING OVER AN AUDIT OF THE DEBTOR'S RETURNS OR WERE 
ENGAGED IN LITIGATION IN THE TAX COURT. IN SUCH SITUATIONS, THE TAX LAW PROHIBITS 
THE SERVICE'S RIGHT TO ASSESS A TAX DEFICIENCY UNTIL NINETY DAYS AFTER THE SERVICE 
SENDS THE TAXPAYER A DEFICIENCY LETTER OR, IF THE TAXPAYER FILES A PETITION IN THE 
TAX COURT DURING THAT 90-DAY PERIOD, UNTIL THE OUTCOME OF THE LITIGATION.  A SIMILAR 
PRIORITY EXISTS IN PRESENT LAW, EXCEPT THAT THE TAXING AUTHORITY IS ALLOWED NO TIME 
TO ASSESS AND COLLECT THE TAXES AFTER THE RESTRICTIONS ON ASSESSMENT (DISCUSSED 
ABOVE) ARE LIFTED.  SOME TAXPAYERS HAVE EXPLOITED THIS LOOPHOLE BY FILING IN 
BANKRUPTCY IMMEDIATELY AFTER THE END OF THE 90-DAY PERIOD OR IMMEDIATELY AFTER THE 
CLOSE OF TAX COURT PROCEEDINGS.  THE BILL REMEDIES THIS DEFECT BY PRESERVING A 
PRIORITY FOR TAXES THE ASSESSMENT OF WHICH WAS BARRED BY LAW BY GIVING THE TAX 
AUTHORITY 300 DAYS WITHIN *71 **5857 WHICH TO MAKE THE ASSESSMENT AFTER THE LIFTING 
OF THE BAR AND THEN TO COLLECT OR FILE PUBLIC NOTICE OF ITS TAX LIEN.  THUS, IF A 
TAXPAYER FILES A TITLE 11 PETITION AT ANY TIME DURING THAT 300-DAY PERIOD, THE TAX 
DEFICIENCY WILL BE ENTITLED TO PRIORITY.  IF THE PETITION IS FILED MORE THAN 300 
DAYS AFTER THE RESTRICTION ON ASSESSMENT WAS LIFTED, THE TAXING AUTHORITY WILL NOT 
HAVE PRIORITY FOR THE TAX DEFICIENCY.  
  TAXES FOR WHICH AN OFFER IN COMPROMISE WAS WITHDRAWN BY THE DEBTOR, OR REJECTED BY 
A GOVERNMENTAL UNIT, WITHIN 240 DAYS BEFORE THE PETITION DATE (SEC. 
507(A)(6)(B)(III)) WILL ALSO RECEIVE SIXTH PRIORITY.  THIS RULE CLOSES A LOOPHOLE 
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UNDER PRESENT LAW UNDER WHICH, FOLLOWING AN ASSESSMENT OF TAX, SOME TAXPAYERS HAVE 
SUBMITTED A FORMAL OFFER IN COMPROMISE, DRAGGED OUT NEGOTIATIONS WITH THE TAXING 
AUTHORITY UNTIL THE TAX LIABILITY WOULD LOSE PRIORITY UNDER THE THREE-YEAR PRIORITY 
PERIOD OF PRESENT LAW, AND THEN FILED IN BANKRUPTCY BEFORE THE GOVERNMENTAL UNIT 
COULD TAKE COLLECTION STEPS.  
  ALSO INCLUDED ARE CERTAIN TAXES FOR WHICH NO RETURN OR REPORT IS REQUIRED BY LAW 
(SEC. 507(A)(6)(C)), IF THE TAXABLE TRANSACTION OCCURRED WITHIN THREE YEARS BEFORE 
THE PETITION WAS FILED.  
  TAXES (NOT COVERED BY THE THIRD PRIORITY) WHICH THE DEBTOR WAS REQUIRED BY LAW TO 
WITHHOLD OR COLLECT FROM OTHERS AND FOR WHICH HE IS LIABLE IN ANY CAPACITY, 
REGARDLESS OF THE AGE OF THE TAX CLAIMS (SEC. 507(A)(6)(D)) ARE INCLUDED.  THIS 
CATEGORY COVERS THE SO-CALLED 'TRUST FUND' TAXES, THAT IS, INCOME TAXES WHICH AN 
EMPLOYER IS REQUIRED TO WITHHOLD FROM THE PAY OF HIS EMPLOYEES, THE EMPLOYEES' 
SHARES OF SOCIAL SECURITY AND RAILROAD RETIREMENT TAXES, AND ALSO FEDERAL 
UNEMPLOYMENT INSURANCE.  THIS CATEGORY ALSO INCLUDES EXCISE TAXES WHICH A SELLER OF 
GOODS OR SERVICES IS REQUIRED TO COLLECT FROM A BUYER AND PAY OVER TO A TAXING 
AUTHORITY.  
  THIS CATEGORY ALSO COVERS THE LIABILITY OF A RESPONSIBLE CORPORATE OFFICER UNDER 
THE INTERNAL REVENUE CODE FOR INCOME TAXES OR FOR THE EMPLOYEES' SHARE OF EMPLOYMENT 
TAXES WHICH, UNDER THE TAX LAW, THE EMPLOYER WAS REQUIRED TO WITHHOLD FROM THE WAGES 
OF EMPLOYEES. THIS PRIORITY WILL OPERATE WHERE A PERSON FOUND TO BE A RESPONSIBLE 
OFFICER HAS HIMSELF FILED A PETITION UNDER TITLE 11, AND THE PRIORITY COVERS THE 
DEBTOR'S LIABILITY AS AN OFFICER UNDER THE INTERNAL REVENUE CODE, REGARDLESS OF THE 
AGE OF THE TAX YEAR TO WHICH THE TAX RELATES.  
  THE PRIORITY RULES UNDER THE BILL GOVERNING EMPLOYMENT TAXES CAN BE SUMMARIZED AS 
FOLLOWS:  IN THE CASE OF WAGES EARNED AND ACTUALLY PAID BEFORE THE PETITION UNDER 
TITLE 11 WAS FILED, THE LIABILITY FOR THE EMPLOYEES' SHARE OF THE EMPLOYMENT TAXES, 
REGARDLESS OF THE PREPETITION YEAR IN WHICH THE WAGES WERE EARNED AND PAID.  THE 
EMPLOYER'S SHARE OF THE EMPLOYMENT TAXES ON ALL WAGES EARNED AND PAID BEFORE THE 
PETITION RECEIVE SIXTH PRIORITY; GENERALLY, THESE TAXES WILL BE THOSE FOR WHICH A 
RETURN WAS DUE WITHIN THREE YEARS BEFORE THE PETITION.  WITH RESPECT TO WAGES EARNED 
BY EMPLOYEES BEFORE THE PETITION BUT ACTUALLY PAID BY THE TRUSTEE AFTER THE TITLE 11 
CASE COMMENCED, TAXES REQUIRED TO BE WITHHELD RECEIVES THE SAME PRIORITY AS THE 
WAGES THEMSELVES.  THUS, THE EMPLOYEES' SHARE OF TAXES ON THIRD PRIORITY WAGES ALSO 
RECEIVES THIRD PRIORITY.  TAXES ON THE BALANCE OF SUCH WAGES RECEIVE NO PRIORITY AND 
ARE COLLECTIBLE ONLY AS GENERAL CLAIMS BECAUSE THE WAGES THEMSELVES ARE PAYABLE ONLY 
AS GENERAL CLAIMS AND LIABILITY FOR THE TAXES ARISES ONLY TO THE EXTENT THE WAGES 
ARE ACTUALLY PAID.  THE EMPLOYER'S**5858 *72 SHARE OF EMPLOYMENT TAXES ON THIRD 
PRIORITY WAGES EARNED BEFORE THE PETITION BUT PAID AFTER THE PETITION WAS FILED 
RECEIVES THIRD PRIORITY, BUT ONLY IF THE WAGES IN THIS CATEGORY HAVE FIRST BEEN PAID 
IN FULL.  ASSUMING THERE ARE SUFFICIENT FUNDS TO PAY THIRD PRIORITY WAGES AND THE 
RELATED EMPLOYER TAXES IN FULL, THE EMPLOYER'S SHARE OF TAXES ON THE BALANCE OF WAGE 
PAYMENTS BECOMES A GENERAL CLAIM (BECAUSE THE WAGES THEMSELVES ARE PAYABLE AS 
GENERAL CLAIMS).  BOTH THE EMPLOYEES' AND THE EMPLOYER'S SHARE OF EMPLOYMENT TAXES 
ON WAGES EARNED AND PAID AFTER THE PETITION WAS FILED RECEIVE FIRST PRIORITY AS 
ADMINISTRATIVE EXPENSES.  
  ALSO COVERED BY THIS SIXTH PRIORITY ARE PROPERTY TAXES REQUIRED TO BE ASSESSED 
WITHIN 3 YEARS BEFORE THE FILING OF THE PETITION (SEC 507(A)(6)(E)).  
  TAXES ATTRIBUTABLE TO A TENTATIVE CARRYBACK ADJUSTMENT RECEIVED BY THE DEBTOR 
BEFORE THE PETITION WAS FILED, SUCH AS A 'QUICKIE REFUND'  RECEIVED UNDER SECTION 
6411 OF THE INTERNAL REVENUE CODE (SEC. 507(A)(6)(F)) ARE INCLUDED.  HOWEVER, THE 
TAX CLAIM AGAINST THE DEBTOR WILL REIN A PREPETITION LOSS YEAR FOR WHICH THE TAX 
RETURN WAS LAST DUE, INCLUDING EXTENSIONS, WITHIN 3 YEARS BEFORE THE PETITION WAS 
FILED.  
  TAXES RESULTING FROM A RECAPTURE, OCCASIONED BY A TRANSFER DURING BANKRUPTCY, OF A 
TAX CREDIT OR DEDUCTION TAKEN DURING AN EARLIER TAX YEAR (SEC. 507(A)(6)(G)) ARE 
INCLUDED.  A TYPICAL EXAMPLE OCCURS WHEN THERE IS A SALE BY THE TRUSTEE OF 
DEPRECIABLE PROPERTY DURING THE CASE AND DEPRECIATION DEDUCTIONS TAKEN IN 
PREPETITION YEARS ARE SUBJECT TO RECAPTURE UNDER SECTION 1250 OF THE CODE.  
  TAXES OWED BY THE DEBTOR AS A TRANSFEREE OF ASSETS FROM ANOTHER PERSON WHO IS 
LIABLE FOR A TAX, IF THE TAX CLAIM AGAINST THE TRANSFEROR WOULD HAVE RECEIVED 
PRIORITY IN A CHAPTER 11 CASE COMMENCED BY THE TRANSFEROR WITHIN 1 YEAR BEFORE THE 
DATE OF THE PETITION FILED BY THE TRANSFEREE (SEC. 507(A)(6)(H)), ARE INCLUDED.  
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  ALSO INCLUDED ARE CERTAIN TAX PAYMENTS REQUIRED TO HAVE BEEN MADE DURING THE 1 
YEAR IMMEDIATELY BEFORE THE PETITION WAS FILED, WHERE THE DEBTOR HAD PREVIOUSLY 
ENTERED INTO A DEFERRED PAYMENT AGREEMENT (INCLUDING AN OFFER IN COMPROMISE) TO PAY 
AN AGREED LIABILITY IN PERIODIC INSTALLMENTS BUT HAD BECOME DELINQUENT IN ONE OR 
MORE INSTALLMENTS BEFORE THE PETITION WAS FILED (SEC 507(A)(6)(I)).  THIS PRIORITY 
COVERS ALL TYPES OF DEFERRED OR PART PAYMENT AGREEMENTS.  THE PRIORITY COVERS ONLY 
INSTALLMENTS WHICH FIRST BECAME DUE DURING THE 1 YEAR BEFORE THE PETITION BUT WHICH 
REMAINED UNPAID AT THE DATE OF THE PETITION.  THE PRIORITY DOES NOT COME INTO PLAY, 
HOWEVER, IF BEFORE THE CASE BEGAN OR DURING THE CASE, THE DEBTOR AND THE TAXING 
AUTHORITY AGREE TO A FURTHER EXTENSION OF TIME TO PAY THE DELINQUENT AMOUNTS.  
  CERTAIN TAX-RELATED LIABILITIES WHICH ARE NOT TRUE TAXES OR WHICH ARE NOT 
COLLECTED BY REGULAR ASSESSMENT PROCEDURES (SEC 507(A)(6)(J)) ARE INCLUDED. ONE TYPE 
OF LIABILITY COVERED IN THIS CATEGORY IS THE LIABILITY UNDER SECTION 3505 OF THE 
INTERNAL REVENUE CODE OF A LENDER WHO PAYS WAGES DIRECTLY TO EMPLOYEES OF ANOTHER 
EMPLOYER OR WHO SUPPLIES FUNDS TO AN EMPLOYER FOR THE PAYMENT OF WAGES.  ANOTHER IS 
THE LIABILITY UNDER SECTION 6332 OF THE INTERNAL REVENUE CODE, OF A PERSON WHO FAILS 
TO TURN OVER MONEY OR PROPERTY OF THE TAXPAYER IN RESPONSE TO A LEVY. SINCE THE 
TAXING AUTHORITY MUST COLLECT SUCH A LIABILITY FROM THE THIRD *73 **5859 PARTY BY 
SUIT RATHER THAN NORMAL ASSESSMENT PROCEDURES, AN EXTRA YEAR IS ADDED TO THE NORMAL 
3-YEAR PRIORITY PERIODS.  IF A SUIT WAS COMMENCED BY THE TAXING AUTHORITY WITHIN THE 
FOUR-YEAR PERIOD AND BEFORE THE PETITION WAS FILED, THE PRIORITY IS ALOS PRESERVED, 
PROVIDED THAT THE SUIT HAD NOT TERMINATED MORE THAN 1 YEAR BEFORE THE DATE OF THE 
FILING OF THE PETITION.  
  ALSO INCLUDED ARE CERTAIN UNPAID CUSTOMS DUTIES WHICH HAVE NOT GROWN UNREASONABLY 
'STATE' (SEC. 507 (A)(6)(K)).  THESE INCLUDE DUTIES ON IMPORTS ENTERED FOR 
CONSUMPTION WITH 3 YEARS BEFORE THE FILING OF THE PETITION IF THE DUTIES ARE STILL 
UNLIQUIDATED ON THE PETITION DATE.  IF AN IMPORT ENTRY HAS BEEN LIQUIDATED (IN 
GENERAL, LIQUIDATION IS IN AN ADMINISTRATIVE DETERMINATION OF THE VALUE AND TARIFF 
RATE OF THE ITEM) OR RELIQUIDATED, WITHIN TWO YEARS OF THE FILING OF THE PETITION 
THE CUSTOMS LIABILITY IS GIVEN PRIORITY.  IF THE SECRETARY OF THE TREASURY CERTIFIES 
THAT CUSTOMS DUTIES WERE NOT LIQUIDATED BECAUSE OF AN INVESTIGATION INTO POSSIBLE 
ASSESSMENT OF ANTI-DUMPING OR COUNTERVAILING DUTIES, OR BECAUSE OF FRAUD PENALTIES, 
DUTIES NOT LIQUIDATED FOR THIS REASON DURING THE FIVE YEARS BEFORE THE IMPORTER 
FILED UNDER TITLE 11 ALSO WILL RECEIVE PRIORITY.  
  SUBSECTION (A) OF THIS SECTION ALSO PROVIDES SPECIFICALLY THAT INTEREST ON SIXTH 
PRIORITY TAX CLAIMS ACCRUED BEFORE THE FILING OF THE PETITION IS ALSO ENTITLED TO 
SIXTH PRIORITY.  
  SUBSECTION (B) OF THIS SECTION PROVIDES THAT ANY FINE OR PENALTY WHICH REPRESENTS 
COMPENSATION FOR ACTUAL PECUNIARY LOSS OF A GOVERNMENTAL UNIT, AND WHICH INVOLVES A 
TAX LIABILITY ENTITLED TO SIXTH PRIORITY, IS TO RECEIVE THE SAME PRIORITY.  
  SUBSECTION (B) ALSO PROVIDES THAT A CLAIM ARISING FROM AN ERRONEOUS REFUND OR 
CREDIT OF TAX IS TO BE GIVEN THE SAME PRIORITY AS THE TAX TO WHICH THE REFUND OR 
CREDIT RELATES. 
 


SECTION 508.  EFFECT OF DISTRIBUTION IN A FOREIGN PROCEEDING 
  
  THIS SECTION PROHIBITS A CREDITOR FROM RECEIVING ANY DISTRIBUTION IN THE  
BANKRUPTCY CASE IF HE HAS RECEIVED PAYMENT OF A PORTION OF HIS CLAIM IN A FOREIGN 
PROCEEDING, UNTIL THE OTHER CREDITORS IN THE BANKRUPTCY CASE IN THIS COUNTRY THAT 
ARE ENTITLED TO SHARE EQUALLY WITH THAT CREDITOR HAVE RECEIVED AS MUCH AS HE HAS IN 
THE FOREIGN PROCEEDING. 
 


SECTION 509.  CLAIMS OF CODEBTORS 
  
  SECTION 509 DEALS WITH CODEBTORS GENERALLY, AND IS IN ADDITION TO THE DISALLOWANCE 
PROVISION IN SECTION 502(E).  THIS SECTION IS BASED ON THE NOTION THAT THE ONLY 
RIGHTS AVAILABLE TO A SURETY, GUARANTOR, OR COMAKER ARE CONTRIBUTION, REIMBURSEMENT, 
AND SUBROGATION.  THE RIGHT THAT APPLIES IN A PARTICULAR SITUATION WILL DEPEND ON 
THE AGREEMENT BETWEEN THE DEBTOR AND THE CODEBTOR, AND ON WHETHER AND HOW PAYMENT 
WAS MADE BY THE CODEBTOR TO THE CREDITOR. THE CLAIM OF A SURETY OF CODEBTOR FOR 
CONTRIBUTION OR REIMBURSEMENT IS DISCHARGED EVEN IF THE CLAIM IS NEVER FILED, AS IS 
ANY CLAIM FOR SUBROGATION EVEN IF THE SURETY OR CODEBTOR CHOOSES TO FILE A CLAIM FOR 
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CONTRIBUTION OR REIMBURSEMENT INSTEAD.  
  SUBSECTION (A) SUBROGATES THE CODEBTOR (WHETHER AS A CODEBTOR, SURETY, OR 
GUARANTOR) TO THE RIGHTS OF THE CREDITOR, TO THE EXTENT OF ANY PAYMENT MADE BY THE 
CODEBTOR TO THE CREDITOR. WHETHER THE CREDITOR'S CLAIM WAS FILED UNDER SECTION 
501(A) OR 501(B) IS IRRELEVANT.  THE RIGHT *74 **5860 OF SUBROGATION WILL EXIST EVEN 
IF THE PRIMARY CREDITOR'S CLAIM IS ALLOWED BY VIRTUE OF BEING LISTED UNDER PROPOSED 
11 U.S.C. 924 OR 1111, AND NOT BY REASON OF A PROOF OF CLAIM.  
  SUBSECTION (B) PERMITS A SUBROGATED CODEBTOR TO RECEIVE PAYMENTS IN THE  
BANKRUPTCY CASE ONLY IF THE CREDITOR HAS BEEN PAID IN FULL, EITHER THROUGH PAYMENTS 
UNDER THE BANKRUPTCY CODE OR OTHERWISE. 
 


SECTION 510.  SUBORDINATION OR DISALLOWANCE OF CLAIMS 
  
  SUBSECTION (A) REQUIRES THE COURT TO ENFORCE SUBORDINATION AGREEMENTS.  A 
SUBORDINATION AGREEMENT WILL NOT BE ENFORCED, HOWEVER, IN A REORGANIZATION CASE IN 
WHICH THE CLASS THAT IS THE BENEFICIARY OF THE AGREEMENT HAS ACCEPTED, AS SPECIFIED 
IN PROPOSED 11 U.S.C. 1126, A PLAN THAT WAIVES THEIR RIGHTS UNDER THE AGREEMENT.  
OTHERWISE, THE AGREEMENT WOULD PREVENT JUST WHAT CHAPTER 11 CONTEMPLATES:  THAT 
SENIORS MAY GIVE UP RIGHTS TO JUNIORS IN THE INTEREST OF CONFIRMATION OF A PLAN AND 
REHABILITATION OF THE DEBTOR.  THE SUBSECTION ALSO REQUIRES THE COURT TO SUBORDINATE 
IN PAYMENT ANY CLAIM FOR RESCISSION OF A PURCHASE OR SALE OF A SECURITY OF THE 
DEBTOR OR OF AN AFFILIATE, OR FOR DAMAGES ARISING FROM THE PURCHASE OR SALE OF SUCH 
A SECURITY, TO ALL CLAIMS AND INTERESTS THAT ARE SENIOR TO THE CLAIM OR INTEREST 
REPRESENTED BY THE SECURITY.  THUS, THE LATER SUBORDINATION VARIES WITH THE CLAIM OR 
INTEREST INVOLVED. IF THE SECURITY IS A DEBT INSTRUMENT, THE DAMAGES OR RESCISSION 
CLAIM WILL BE GRANTED THE STATUS OF A GENERAL UNSECURED CLAIM.  IF THE SECURITY IS 
AN EQUITY SECURITY, THE DAMAGES OR RESCISSION CLAIM IS SUBORDINATED TO ALL CREDITORS 
AND TREATED THE SAME AS THE EQUITY SECURITY ITSELF.  
  SUBSECTION (B) AUTHORIZES THE BANKRUPTCY COURT, IN ORDERING DISTRIBUTION OF 
ASSETS, TO SUBORDINATE ALL OR ANY PART OF ANY CLAIM TO ALL OR ANY PART OF ANOTHER 
CLAIM, REGARDLESS OF THE PRIORITY RANKING OF EITHER CLAIM. IN ADDITION, ANY LIEN 
SECURING SUCH A SUBORDINATED CLAIM MAY BE TRANSFERRED TO THE ESTATE.  THE BILL 
PROVIDES, HOWEVER, THAT ANY SUBORDINATION ORDERED UNDER THIS PROVISION MUST BE BASED 
ON PRINCIPLES OF EQUITABLE SUBORDINATION. THESE PRINCIPLES ARE DEFINED BY CASE LAW, 
AND HAVE GENERALLY INDICATED THAT A CLAIM MAY NORMALLY BE SUBORDINATED ONLY IF ITS 
HOLDER IS GUILTY OF MISCONDUCT.  AS ORIGINALLY INTRODUCED, THE BILL PROVIDED 
SPECIFICALLY THAT A TAX CLAIM MAY NOT BE SUBORDINATED ON EQUITABLE GROUNDS. THE BILL 
DELETES THIS EXPRESS EXCEPTION, BUT THE EFFECT UNDER THE AMENDMENT SHOULD BE MUCH 
THE SAME IN MOST SITUATIONS SINCE, UNDER THE JUDICIAL DOCTRINE OF EQUITABLE 
SUBORDINATION, A TAX CLAIM WOULD RARELY BE SUBORDINATED. 
 


SEC. 511.  CERTAIN EMPLOYMENT TAX CREDITS 
  
  THIS SECTION PREVENTS ANY REDUCTION OF THE FEDERAL TAX CREDIT AGAINST THE FEDERAL 
UNEMPLOYMENT TAX IN A SITUATION WHERE THE TRUSTEE MAKES A LATE PAYMENT OF A 
CONTRIBUTION TO A STATE UNEMPLOYMENT COMPENSATION FUND.  SECTION 3302 OF THE 
INTERNAL REVENUE CODE NORMALLY REQUIRES A REDUCTION IN THE FEDERAL CREDIT FOR LATE 
CONTRIBUTIONS TO A STATE FUND (SEC. 3302).  THIS REDUCTION IS, IN SUBSTANCE, A 
PENALTY.  HOWEVER, IT IS INAPPROPRIATE TO IMPOSE THE PENALTY ON A TRUSTEE WHO MAY BE 
BARRED FROM MAKING A TIMELY PAYMENT OF THE STATE CONTRIBUTION BEFORE THE PENDENCY OF 
A TITLE 11 CASE. THE AMENDMENT MADE BY THE BILL APPLIES WHERE THE SATE AND FEDERAL 
UNEMPLOYMENT TAX CONTRIBUTIONS WERE PAID BY THE TRUSTEE BEFORE OR AFTER THE 
PETITION, REGARDLESS OF WHETHER THE WAGES WERE EARNED BEFORE OR AFTER THE PETITION. 
 


*75 **5861 SECTION 521.  DEBTOR'S DUTIES 
  
  THIS SECTION LISTS THREE DUTIES OF THE DEBTOR IN A BANKRUPTCY CASE.  THE RULES OF 
BANKRUPTCY PROCEDURE WILL SPECIFY THE MEANS OF CARRYING OUT THESE DUTIES.  THE FIRST 
DUTY IS TO FILE WITH THE COURT A LIST OF CREDITORS AND, UNLESS THE COURT ORDERS 
OTHERWISE, A SCHEDULE OF ASSETS AND LIABILITIES AND A STATEMENT OF HIS FINANCIAL 
AFFAIRS.  SECOND, THE DEBTOR IS REQUIRED TO COOPERATE WITH THE TRUSTEE AS NECESSARY 
TO ENABLE THE TRUSTEE TO PERFORM THE TRUSTEE'S DUTIES.  FINALLY, THE DEBTOR MUST 
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SURRENDER TO THE TRUSTEE ALL PROPERTY OF THE ESTATE, AND ANY RECORDED INFORMATION, 
INCLUDING BOOKS, DOCUMENTS, RECORDS, AND PAPERS, RELATING TO PROPERTY OF THE ESTATE.  
THIS PHRASE 'RECORDED INFORMATION, INCLUDING BOOKS, DOCUMENTS, RECORDS, AND PAPERS, 
' HAS BEEN USED HERE AND THROUGHOUT THE BILL AS A MORE GENERAL TERM, AND INCLUDES 
SUCH OTHER FORMS OF RECORDED INFORMATION AS DATA IN COMPUTER STORAGE OR IN OTHER 
MACHINE READABLE FORMS.  
  THE LIST IN THIS SECTION IS NOT EXHAUSTIVE OF THE DEBTOR'S DUTIES.  OTHERS ARE 
LISTED ELSEWHERE IN PROPOSED TITLE 11, SUCH AS IN SECTION 343, WHICH REQUIRES THE 
DEBTOR TO SUBMIT TO EXAMINATION, OR IN THE RULES OF BANKRUPTCY PROCEDURE, AS 
CONTINUED BY SEC. 404(A) OF S. 2266, SUCH AS THE DUTY TO ATTEND ANY HEARING ON 
DISCHARGE, RULE 402(2). 
 


SECTION 522.  EXEMPTIONS 
  
  SUBSECTION (A) OF THIS SECTION DEFINES TWO TERMS: 'DEPENDENT' INCLUDES THE 
DEBTOR'S SPOUSE, WHETHER OR NOT ACTUALLY DEPENDENT; AND 'VALUE' MEANS FAIR MARKET 
VALUE AS OF THE DATE OF THE FILING OF THE PETITION.  
  SUBSECTION (B) TRACKS CURRENT LAW.  IT PERMITS A DEBTOR THE EXEMPTIONS TO WHICH HE 
IS ENTITLED UNDER OTHER FEDERAL LAW AND THE LAW OF THE STATE OF HIS DOMICILE.  SOME 
OF THE ITEMS THAT MAY BE EXEMPTED UNDER FEDERAL LAWS OTHER THAN TITLE 11 INCLUDE:  
  FOREIGN SERVICE RETIREMENT AND DISABILITY PAYMENTS, 22 U.S.C. 1104;  
  SOCIAL SECURITY PAYMENTS, 42 U.S.C. 407;  
  INJURY OR DEATH COMPENSATION PAYMENTS FROM WAR RISK HAZARDS, 42 U.S.C. 1717;  
  WAGES OF FISHERMEN, SEAMEN, AND APPRENTICES, 46 U.S.C. 601;  
  CIVIL SERVICE RETIREMENT BENEFITS, 5 U.S.C. 729, 2265;  
  LONGSHOREMEN'S AND HARBOR WORKERS' COMPENSATION ACT DEATH AND DISABILITY BENEFITS, 
33 U.S.C. 916;  
  RAILROAD RETIREMENT ACT ANNUITIES AND PENSIONS, 45 U.S.C. 228 (L);  
  VETERANS BENEFITS, 45 U.S.C. 352(E);  
  SPECIAL PENSIONS PAID TO WINNERS OF THE CONGRESSIONAL MEDAL OF HONOR, 38 U.S.C. 
3101; AND  
  FEDERAL HOMESTEAD LANDS ON DEBTS CONTRACTED BEFORE ISSUANCE OF THE PATENT,  43 
U.S.C. 175.  
  HE MAY ALSO EXEMPT AN INTEREST IN PROPERTY IN WHICH THE DEBTOR HAD AN INTEREST AS 
A TENANT BY THE ENTIRETY OR JOINT TENANT TO THE EXTENT THAT INTEREST WOULD HAVE BEEN 
EXEMPT FROM PROCESS UNDER APPLICABLE NONBANKRUPTCY LAW.  
  UNDER PROPOSED SECTION 541, ALL PROPERTY OF THE DEBTOR BECOMES PROPERTY OF THE 
ESTATE, BUT THE DEBTOR IS PERMITTED TO EXEMPT CERTAIN *76 PROPERTY FROM PROPERTY OF 
THE ESTATE UNDER THIS SECTION.  PROPERTY MAY BE EXEMPTED EVEN IF IT IS SUBJECT TO A 
LIEN, BUT ONLY THE UNENCUMBERED **5862 PORTION OF THE PROPERTY IS TO BE COUNTED IN 
COMPUTING THE 'VALUE' OF THE PROPERTY FOR THE PURPOSES OF EXEMPTION.  
  AS UNDER CURRENT LAW, THE DEBTOR WILL BE PERMITTED TO CONVERT NONEXEMPT PROPERTY 
INTO EXEMPT PROPERTY BEFORE FILING A BANKRUPTCY PETITION.  THE PRACTICE IS NOT 
FRAUDULENT AS TO CREDITORS, AND PERMITS THE DEBTOR TO MAKE FULL USE OF THE 
EXEMPTIONS TO WHICH HE IS ENTITLED UNDER THE LAW.  
  SUBSECTION (C) INSULATES EXEMPT PROPERTY FROM PREPETITION CLAIMS OTHER THAN TAX 
CLAIMS (WHETHER OR NOT DISCHARGEABLE), AND OTHER THAN ALIMONY, MAINTENANCE, OR 
SUPPORT CLAIMS THAT ARE EXCEPTED FROM DISCHARGE.  THE BANKRUPTCY DISCHARGE DOES NOT 
PREVENT ENFORCEMENT OF VALID LIENS.  THE RULE OF LONG V. BULLARD, 117 U.S. 617 
(1886), ?33?  IS ACCEPTED WITH RESPECT TO THE ENFORCEMENT OF VALID LIENS ON 
NONEXEMPT PROPERTY AS WELL AS ON EXEMPT PROPERTY.  CF. LOUISVILLE JOINT STOCK LAND 
BANK V. RADFORD, 295 U.S. 555, 583 (1935).  
  SUBSECTION (C)(3) PERMITS THE COLLECTION OF DISCHARGEABLE TAXES FROM EXEMPT 
ASSETS.  ONLY ASSETS EXEMPTED FROM LEVY UNDER SECTION 6334 OF THE INTERNAL REVENUE 
CODE OR UNDER APPLICABLE STATE OR LOCAL TAX LAW CANNOT BE APPLIED TO SATISFY THESE 
TAX CLAIMS.  THIS RULE APPLIES TO PREPETITION TAX CLAIMS AGAINST THE DEBTOR 
REGARDLESS OF WHETHER THE CLAIMS DO OR DO NOT RECEIVE PRIORITY AND WHETHER THEY ARE 
DISCHARGEABLE OR NONDISCHARGEABLE. THUS, EVEN IF A TAX IS DISCHARGEABLE VIS-A-VIS 
THE DEBTOR'S AFTER-ACQUIRED ASSETS, IT MAY NEVERTHELESS BE COLLECTIBLE FROM EXEMPT 
PROPERTY HELD BY THE ESTATE.  (TAXES INCURRED BY THE DEBTOR'S ESTATE WHICH ARE 
COLLECTIBLE AS FIRST PRIORITY ADMINISTRATIVE EXPENSES ARE NOT COLLECTIBLE FROM THE 
DEBTOR'S ESTATE WHICH ARE COLLECTIBLE AS FIRST PRIORITY ADMINISTRATIVE EXPENSES ARE 
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NOT COLLECTIBLE FROM THE DEBTOR'S EXEMPT ASSETS.)  
  SUBSECTION (D) PROTECTS THE DEBTOR'S EXEMPTIONS, EITHER FEDERAL OR STATE, BY 
MAKING UNENFORCEABLE IN A BANKRUPTCY CASE A WAIVER OF EXEMPTIONS OR A WAIVER OF THE 
DEBTOR'S AVOIDING POWERS UNDER THE FOLLOWING SUBSECTIONS.  
  SUBSECTION (E) PROTECTS THE DEBTOR'S EXEMPTIONS, HIS DISCHARGE, AND THUS HIS FRESH 
START BY PERMITTING HIM TO AVOID CERTAIN LIENS ON EXEMPT PROPERTY.  THE DEBTOR MAY 
AVOID A JUDICIAL LIEN ON ANY PROPERTY TO THE EXTENT THAT THE PROPERTY COULD HAVE 
BEEN EXEMPTED IN THE ABSENCE OF THE LIEN, AND MAY SIMILARLY AVOID A NONPURCHASE-
MONEY SECURITY INTEREST IN CERTAIN HOUSEHOLD AND PERSONAL GOODS.  THE AVOIDING POWER 
IS INDEPENDENT OF ANY WAIVER OF EXEMPTIONS.  
  SUBSECTION (F) GIVES THE DEBTOR THE ABILITY TO EXEMPT PROPERTY THAT THE TRUSTEE 
RECOVERS UNDER ONE OF THE TRUSTEE'S AVOIDING POWERS IF THE PROPERTY WAS 
INVOLUNTARILY TRANSFERRED AWAY FROM THE DEBTOR (SUCH AS BY THE FIXING OF A JUDICIAL 
LIEN) AND IF THE DEBTOR DID NOT CONCEAL THE PROPERTY.  THE DEBTOR IS ALSO PERMITTED 
TO EXEMPT PROPERTY THAT THE TRUSTEE RECOVERS AS THE RESULT OF THE AVOIDING OF THE 
FIXING OF CERTAIN SECURITY INTERESTS TO THE EXTENT THAT THE DEBTOR COULD OTHERWISE 
HAVE EXEMPTED THE PROPERTY.  
  SUBSECTION (G) PROVIDES THAT IF THE TRUSTEE DOES NOT EXERCISE AN AVOIDING POWER TO 
RECOVER A TRANSFER OF PROPERTY THAT WOULD BE EXEMPT, THE DEBTOR MAY EXERCISE IT AND 
EXEMPT THE PROPERTY, IF THE TRANSFER *77 WAS INVOLUNTARY AND THE DEBTOR DID NOT 
CONCEAL THE PROPERTY.  IF THE DEBTOR WISHES TO PRESERVE HIS RIGHT TO PURSUE ANY 
ACTION UNDER THIS PROVISION, THEN HE MUST INTERVENE IN ANY ACTION BROUGHT BY THE 
TRUSTEE **5863 BASED ON THE SAME CAUSE OF ACTION.  IT IS NOT INTENDED THAT THE 
DEBTOR BE GIVEN AN ADDITIONAL OPPORTUNITY TO AVOID A TRANSFER OR THAT THE TRANSFEREE 
SHOULD HAVE TO DEFEND THE SAME ACTION TWICE. RATHER, THE SECTION IS PRIMARILY 
DESIGNED TO GIVE THE DEBTOR THE RIGHTS THE TRUSTEE COULD HAVE, BUT HAS NOT, PURSUED.  
THE DEBTOR IS GIVEN NO GREATER RIGHTS UNDER THIS PROVISION THAN THE TRUSTEE, AND 
THUS, THE DEBTOR'S AVOIDING POWERS UNDER PROPOSED SECTIONS 544, 545, 547, AND 548, 
ARE SUBJECT TO PROPOSED 546, AS ARE THE TRUSTEE'S POWERS.  
  THESE SUBSECTIONS ARE CUMULATIVE.  THE DEBTOR IS NOT REQUIRED TO CHOOSE WHICH HE 
WILL USE TO GAIN AN EXEMPTION.  INSTEAD, HE MAY USE MORE THAN ONE IN ANY PARTICULAR 
INSTANCE, JUST AS THE TRUSTEE'S AVOIDING POWERS ARE CUMULATIVE.  
  SUBSECTION (H) PERMITS RECOVERY BY THE DEBTOR OF PROPERTY TRANSFERRED BY AN 
AVOIDED TRANSFER FROM EITHER THE INITIAL OR SUBSEQUENT TRANSFEREES.  IT ALSO PERMITS 
PRESERVING A TRANSFER FOR THE BENEFIT OF THE DEBTOR.  IN EITHER EVENT, THE DEBTOR 
MAY EXEMPT THE PROPERTY RECOVERED OR PRESERVED.  
  SUBSECTION (I) MAKES CLEAR THAT THE DEBTOR MAY EXEMPT PROPERTY UNDER THE AVOIDING 
SUBSECTIONS (F) AND (H) ONLY TO THE EXTENT HE HAS EXEMPTED LESS PROPERTY THAN 
ALLOWED UNDER SUBSECTION (B).  
  SUBSECTION (J) MAKES CLEAR THAT THE LIABILITY OF THE DEBTOR'S EXEMPT PROPERTY IS 
LIMITED TO THE DEBTOR'S ALIQUOT SHARE OF THE COSTS AND EXPENSES RECOVERY OF PROPERTY 
THAT THE TRUSTEE RECOVERS AND THE DEBTOR LATER EXEMPTS, AND ANY COSTS AND EXPENSES 
OF AVOIDING A TRANSFER BY THE DEBTOR THAT THE DEBTOR HAS NOT ALREADY PAID.  
  SUBSECTION (K) REQUIRES THE DEBTOR TO FILE A LIST OF PROPERTY THAT HE CLAIMS AS 
EXEMPT FROM PROPERTY OF THE ESTATE. ABSENT AN OBJECTION TO THE LIST, THE PROPERTY IS 
EXEMPTED.  A DEPENDENT OF THE DEBTOR MAY FILE IT AND THUS BE PROTECTED IF THE DEBTOR 
FAILS TO FILE THE LIST.  
  SUBSECTION (L) PROVIDES THE RULE FOR A JOINT CASE. 
 


SECTION 523.  EXCEPTIONS TO DISCHARGE 
  
  THIS SECTION SPECIFIES WHICH OF THE DEBTOR'S DEBTS ARE NOT DISCHARGED IN A  
BANKRUPTCY CASE, AND CERTAIN PROCEDURES FOR EFFECTUATING THE SECTION.  THE PROVISION 
IN BANKRUPTCY ACT SEC. 17C GRANTING THE BANKRUPTCY COURTS JURISDICTION TO DETERMINE 
DISCHARGEABILITY IS DELETED AS UNNECESSARY, IN VIEW OF THE COMPREHENSIVE GRANT OF 
JURISDICTION PRESCRIBED IN PROPOSED 28 U.S.C. 1334(B), WHICH IS ADEQUATE TO COVER 
THE FULL JURISDICTION THAT THE BANKRUPTCY COURTS HAVE TODAY OVER DISCHARGEABILITY 
AND RELATED ISSUES UNDER BANKRUPTCY ACT SEC. 17C.  THE RULES OF BANKRUPTCY PROCEDURE 
WILL SPECIFY, AS THEY DO TODAY, WHO MAY REQUEST DETERMINATIONS OF DISCHARGEABILITY, 
SUBJECT, OF COURSE, TO PROPOSED 11 U.S.C. 523(C), AND WHEN SUCH A REQUEST MAY BE 
MADE.  PROPOSED 11 U.S.C. 350, PROVIDING FOR REOPENING OF CASES, PROVIDES ONE 
POSSIBLE PROCEDURE FOR A DETERMINATION OF DISCHARGEABILITY AND RELATED ISSUES AFTER 
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A CASE IS CLOSED.  
  SUBSECTION (A) LISTS NINE KINDS OF DEBTS EXCEPTED FROM DISCHARGE.  TAXES THAT ARE 
EXCEPTED FROM DISCHARGE ARE SET FORTH IN PARAGRAPH (1).  THESE INCLUDE CLAIMS 
AGAINST THE DEBTOR WHICH RECEIVE PRIORITY IN THE SECOND, THIRD AND SIXTH CATEGORIES 
(SEC. 507(A)(3)(B) AND (C) AND (6). *78 THESE CATEGORIES INCLUDE TAXES FOR WHICH THE 
TAX AUTHORITY FAILED TO FILE A CLAIM AGAINST THE ESTATE OR FILED ITS CLAIM LATE.  
WHETHER OR NOT THE TAXING AUTHORITY'S CLAIM IS SECURED WILL ALSO NOT AFFECT THE 
CLAIM'S NONDISCHARGEABILITY IF THE TAX LIABILITY IN QUESTION IS OTHERWISE ENTITLED 
TO PRIORITY.  
  **5864 ALSO INCLUDED IN THE NONDISCHARGABLE DEBTS ARE TAXES FOR WHICH THE DEBTOR 
HAD NOT FILED A REQUIRED RETURN AS OF THE PETITION DATE, OR FOR WHICH A RETURN HAD 
BEEN FILED BEYOND ITS LAST PERMITTED DUE DATE (SEC. 523(A)(1)(B)).  FOR THIS 
PURPOSE, THE DATE OF THE TAX YEAR TO WHICH THE RETURN RELATES IS IMMATERIAL.  THE 
LATE RETURN RULE APPLIES, HOWEVER, ONLY TO THE LATE RETURNS FILED WITHIN THREE YEARS 
BEFORE THE PETITION WAS FILED, AND TO LATE RETURNS FILED AFTER THE PETITION IN TITLE 
11 WAS FILED.  FOR THIS PURPOSE, THE TAXABLE YEAR IN QUESTION NEED NOT BE ONE OR 
MORE OF THE THREE YEARS IMMEDIATELY PRECEDING THE FILING OF THE PETITION.  
  TAX CLAIMS WITH RESPECT TO WHICH THE DEBTOR FILED A FRAUDULENT RETURN, ENTRY ON 
INVOICE, OR FRAUDULENTLY ATTEMPTED TO EVADE OR DEFECT AND TAX (SEC. 523(A)(1)(C)) 
ARE INCLUDED. THE DATE OF THE TAXABLE YEAR WITH REGARD TO WHICH THE FRAUD OCCURRED 
IS IMMATERIAL.  
  ALSO INCLUDED ARE TAX PAYMENTS DUE UNDER AN AGREEMENT FOR DEFERRED PAYMENT OF 
TAXES, WHICH A DEBTOR HAD ENTERED INTO WITH THE INTERNAL REVENUE SERVICE (OR STATE 
OR LOCAL TAX AUTHORITY) BEFORE THE FILING OF THE PETITION AND WHICH RELATE TO A 
PREPETITION TAX LIABILITY SEC. 523(A)(1)(D)) ARE ALSO NONDISCHARGEABLE.  THIS 
CLASSIFICATION APPLIES ONLY TO TAX CLAIMS WHICH WOULD HAVE RECEIVED PRIORITY UNDER 
SECTION 507(A) IF THE TAXPAYER HAD FILED A TITLE 11 PETITION ON THE DATE ON WHICH 
THE DEFERRED PAYMENT AGREEMENT WAS ENTERED INTO.  THIS RULE ALSO APPLIES ONLY TO 
INSTALLMENT PAYMENTS WHICH BECOME DUE DURING AND AFTER THE COMMENCEMENT OF THE TITLE 
11 CASE.  PAYMENTS WHICH HAD BECOME DUE WITHIN ONE YEAR BEFORE THE FILING OF THE 
PETITION RECEIVE SIXTH PRIORITY, AND WILL BE NONDISCHARGEABLE UNDER THE GENERAL RULE 
OF SECTION 523(A)(1)(A)).  
  THE ABOVE CATEGORIES OF NONDISCHARGEABILITY APPLY TO CUSTOMS DUTIES AS WELL AS TO 
TAXES.  
  PARAGRAPH (2) PROVIDES THAT AS UNDER BANKRUPTCY ACT SEC. 17A(2), A DEBT FOR 
OBTAINING MONEY, PROPERTY, SERVICES, OR A REFINANCING EXTENSION OR RENEWAL OF CREDIT 
BY FALSE PRETENSES, A FALSE REPRESENTATION, OR ACTUAL FRAUD, OR BY USE OF A 
STATEMENT IN WRITING RESPECTING THE DEBTOR'S FINANCIAL CONDITION THAT IS MATERIALLY 
FALSE, ON WHICH THE CREDITOR REASONABLY RELIED, AND WHICH THE DEBTOR MADE OR 
PUBLISHED WITH INTENT TO DECEIVE, IS EXCEPTED FORM DISCHARGE.  THIS PROVISION IS 
MODIFIED ONLY SLIGHTLY FROM CURRENT SECTION 17A(2).  FIRST, 'ACTUAL FRAUD' IS ADDED 
AS A GROUND FOR EXCEPTION FROM DISCHARGE.  SECOND, THE CREDITOR MUST NOT ONLY HAVE 
RELIED ON A FALSE STATEMENT IN WRITING, BUT THE RELIANCE MUST HAVE BEEN REASONABLE.  
THIS CODIFIES CASE LAW CONSTRUING PRESENT SECTION 17A(2).  THIRD, THE PHRASE 'IN ANY 
MANNER WHATSOEVER' THAT APPEARS IN CURRENT LAW AFTER 'MADE OR PUBLISHED' IS DELETED 
AS UNNECESSARY, THE WORD 'PUBLISHED' IS USED IN THE SAME SENSE THAT IT IS USED IN 
DEFAMATION CASES.  
  UNSCHEDULED DEBTS ARE EXCEPTED FROM DISCHARGE UNDER PARAGRAPH (3).  THE PROVISION, 
DERIVED FROM SECTION 17A(3), FOLLOWS CURRENT LAW, BUT CLARIFIES SOME UNCERTAINTIES 
GENERATED BY THE CASE LAW CONSTRUING 17A(3).  THE DEBT IS EXCEPTED FROM DISCHARGE IF 
IT WAS NOT SCHEDULED IN *79 TIME TO PERMIT TIMELY ACTION BY THE CREDITOR TO PROTECT 
HIS RIGHTS, UNLESS THE CREDITOR HAD NOTICE OR ACTUAL KNOWLEDGE OF THE CASE.  
  PARAGRAPH (4) EXCEPTS DEBTS FOR FRAUD INCURRED BY THE DEBTOR WHILE ACTING IN A 
FIDUCIARY CAPACITY OR FOR DEFALCATION, EMBEZZLEMENT, OR MISAPPROPRIATION.  
  **5865 PARAGRAPH (5) PROVIDES THAT DEBTS FOR WILLFUL AND MALICIOUS CONVERSION OR 
INJURY BY THE DEBTOR TO ANOTHER ENTITY OR THE PROPERTY OF ANOTHER ENTITY ARE 
NONDISCHARGEABLE. UNDER THIS PARAGRAPH 'WILLFUL'  MEANS DELIBERATE OR INTENTIONAL.  
TO THE EXTENT THAT TINKER V. COLWELL, 139 U.S. 473 (1902), HELD THAT A LESS STRICT 
STANDARD IS INTENDED, AND TO THE EXTENT THAT OTHER CASES HAVE RELIED ON TINKER TO 
APPLY A 'RECKLESS DISREGARD' STANDARD, THEY ARE OVERRULED.  
  PARAGRAPH (6) EXCEPTS FROM DISCHARGE DEBTS TO A SPOUSE, FORMER SPOUSE, OR CHILD OF 
THE DEBTOR FOR ALIMONY TO, MAINTENANCE FOR, OR SUPPORT OF THE SPOUSE OR CHILD.  THIS 
LANGUAGE, IN COMBINATION WITH THE REPEAL OF SECTION 456(B) OF THE SOCIAL SECURITY 
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ACT (42 U.S.C. 656(B)) BY SECTION 326 OF THE BILL, WILL APPLY TO MAKE 
NONDISCHARGEABLE ONLY ALIMONY, MAINTENANCE, OR SUPPORT OWED DIRECTLY TO A SPOUSE OR 
DEPENDENT.  WHAT CONSTITUTES ALIMONY, MAINTENANCE, OR SUPPORT, WILL BE DETERMINED 
UNDER THE BANKRUPTCY LAW, NOT STATE LAW.  THUS, CASES SUCH AS IN RE WALLER, 494 F.2D 
447 (6TH CIR. 1974), ARE OVERRULED, AND THE RESULT IN CASES SUCH AS FIFE V. FIFE, 1 
UTAH 2D 281, 265 P.2D 642 (1952) IS FOLLOWED.  THE PROVISO, HOWEVER, MAKES 
NONDISCHARGEABLE ANY DEBTS RESULTING FROM AN AGREEMENT BY THE DEBTOR TO HOLD THE 
DEBTOR'S SPOUSE HARMLESS ON JOINT DEBTS, TO THE EXTENT THAT THE AGREEMENT IS IN 
PAYMENT OF ALIMONY, MAINTENANCE, OR SUPPORT OF THE SPOUSE, AS DETERMINED UNDER 
BANKRUPTCY LAW CONSIDERATIONS AS TO WHETHER A PARTICULAR AGREEMENT TO PAY MONEY TO A 
SPOUSE IS ACTUALLY ALIMONY OR A PROPERTY SETTLEMENT.  
  PARAGRAPH (7) MAKES NONDISCHARGEABLE CERTAIN LIABILITIES FOR PENALTIES INCLUDING 
TAX PENALTIES IF THE UNDERLYING TAX WITH RESPECT TO WHICH THE PENALTY WAS IMPOSED IS 
ALSO NONDISCHARGEABLE (SEC. 523(A)(7)).  THESE LATTER LIABILITIES COVER THOSE WHICH, 
BUT ARE PENAL IN NATURE, AS DISTINCT FROM SO-CALLED 'PECUNIARY LOSS' PENALTIES 
WHICH, IN THE CASE OF TAXES, INVOLVE BASICALLY THE COLLECTION OF A TAX UNDER THE 
LABEL OF A 'PENALTY.' THIS PROVISION DIFFERS FROM THE BILL AS INTRODUCED, WHICH DID 
NOT LINK THE NONDISCHARGE OF A TAX PENALTY WITH THE TREATMENT OF THE UNDERLYING TAX.  
THE AMENDED PROVISION REFLECTS THE EXISTING POSITION OF THE INTERNAL REVENUE SERVICE 
AS TO TAX PENALTIES IMPOSED BY THE INTERNAL REVENUE CODE (REV. RUL. 68-574, 1968-2 
C.B. 595).  
  PARAGRAPH (8) FOLLOWS GENERALLY CURRENT LAW AND EXCERPTS FROM DISCHARGE STUDENT 
LOANS UNTIL SUCH LOANS HAVE BEEN DUE AND OWING FOR FIVE YEARS.  SUCH LOANS INCLUDE 
DIRECT STUDENT LOANS AS WELL AS INSURED AND GUARANTEED LOANS. THIS PROVISION IS 
INTENDED TO BE SELF-EXECUTING AND THE LENDER OR INSTITUTION IS NOT REQUIRED TO FILE 
A COMPLAINT TO DETERMINE THE NONDISCHARGEABILITY OF ANY STUDENT LOAN.  
  PARAGRAPH (9) EXCEPTS FROM DISCHARGE DEBTS THAT THE DEBTOR OWED BEFORE A PREVIOUS 
BANKRUPTCY CASE CONCERNING THE DEBTOR IN WHICH THE DEBTOR WAS DENIED A DISCHARGE 
OTHER THAN ON THE BASIS OF THE SIX-YEAR BAR.  
  SUBSECTION (B) OF THIS SECTION PERMITS DISCHARGE IN A BANKRUPTCY CASE OF AN 
UNSCHEDULED DEBT FROM A PRIOR CASE.  THIS PROVISION IS CARRIED OVER FROM BANKRUPTCY 
ACT SEC. 17B. THE RESULT DICTATED BY THE SUBSECTION *80 WOULD PROBABLY NOT BE 
DIFFERENT IF THE SUBSECTION WERE NOT INCLUDED.  IT IS INCLUDED NEVERTHELESS FOR 
CLARITY.  
  SUBSECTION (C) REQUIRES A CREDITOR WHO IS OWED A DEBT THAT MAY BE EXCEPTED FROM 
DISCHARGE UNDER PARAGRAPH (2), (4), OR (5), (FALSE STATEMENTS, DEFALCATION OR 
LARCENY MISAPPROPRIATTION, OR WILLFUL AND MALICIOUS **5866 INJURY) TO INITIATE 
PROCEEDINGS IN THE BANKRUPTCY COURT FOR AN EXCEPTION TO DISCHARGE.  IF THE CREDITOR 
DOES NOT ACT, THE DEBT IS DISCHARGED.  THIS PROVISION DOES NOT CHANGE CURRENT LAW.  
  SUBSECTION (D) IS NEW.  IT PROVIDES PROTECTION TO A CONSUMER DEBTOR THAT DEALT 
HONESTLY WITH A CREDITOR WHO SOUGHT TO HAVE A DEBT EXCEPTED FROM DISCHARGE ON THE 
GROUND OF FALSITY IN THE INCURRING OF THE DEBT.  THE DEBTOR MAY BE AWARDED COSTS AND 
A REASONABLE ATTORNEY'S FEE FOR THE PROCEEDING TO DETERMINE THE DISCHARGEABILITY OF 
A DEBT UNDER SUBSECTION (A)(2), IF THE COURT FINDS THAT THE PROCEEDING WAS FRIVOLOUS 
OR NOT BROUGHT BY ITS CREDITOR IN GOOD FAITH.  
  THE PURPOSE OF THE PROVISION IS TO DISCOURAGE CREDITORS FROM INITIATING 
PROCEEDINGS TO OBTAINING A FALSE FINANCIAL STATEMENT EXCEPTION TO DISCHARGE IN THE 
HOPE OF OBTAINING A SETTLEMENT FROM AN HONEST DEBTOR ANXIOUS TO SAVE ATTORNEY'S 
FEES. SUCH PRACTICES IMPAIR THE DEBTOR'S FRESH START AND ARE CONTRARY TO THE SPIRIT 
OF THE BANKRUPTCY LAWS. 
 


SECTION 524.  EFFECT OF DISCHARGE 
  
  SUBSECTION (A) SPECIFIES THAT A DISCHARGE IN A BANKRUPTCY CASE VOIDS ANY JUDGEMENT 
TO THE EXTENT THAT IT IS A DETERMINATION OF THE PERSONAL LIABILITY OF THE DEBTOR 
WITH RESPECT TO A PREPETITION DEBT, AND OPERATES AS AN INJUNCTION AGAINST THE 
COMMENCEMENT OR CONTINUATION OF AN ACTION, THE EMPLOYMENT OF PROCESS, OR ANY ACT, 
INCLUDING TELEPHONE CALLS, LETTERS, AND PERSONAL CONTACTS, TO COLLECT, RECOVER, OR 
OFFSET ANY DISCHARGED DEBT AS A PERSONAL LIABILITY OF THE DEBTOR, OR FROM PROPERTY 
OF THE DEBTOR, WHETHER OR NOT THE DEBTOR HAS WAIVED DISCHARGE OF THE DEBT INVOLVED.  
THE INJUNCTION IS TO GIVE COMPLETE EFFECT TO THE DISCHARGE AND TO ELIMINATE ANY 
DOUBT CONCERNING THE EFFECT OF THE DISCHARGE AS A TOTAL PROHIBITION ON DEBT 
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COLLECTION EFFORTS.  THIS PARAGRAPH HAS BEEN EXPENDED OVER A COMPARABLE PROVISION IN 
BANKRUPTCY ACT SEC. 14F TO COVER ANY ACT TO COLLECT, SUCH AS DUNNING BE TELEPHONE OR 
LETTER, OR INDIRECTLY THROUGH FRIENDS, RELATIVES, OR EMPLOYERS, HARASSMENT, THREATS 
OF REPOSSESSION, AND THE LIKE.  THE CHANGE IS CONSONANT WITH THE NEW POLICY 
FORBIDDING BINDING REAFFIRMATION AGREEMENTS UNDER PROPOSED 11 U.S.C. 524(B), AND IS 
INTENDED TO INSURE THAT ONCE A DEBT IS DISCHARGED, THE DEBTOR WILL NOT BE PRESSURED 
IN ANY WAY TO REPAY IT.  IN EFFECT, THE DISCHARGE EXTINGUISHES THE DEBT, AND 
CREDITORS MAY NOT ATTEMPT TO AVOID THAT. THE LANGUAGE 'WHETHER OR NOT DISCHARGE OF 
SUCH DEBT IS WAIVED' IS INTENDED TO PREVENT WAIVER OF DISCHARGE OF A PARTICULAR DEBT 
FROM DEFEATING THE PURPOSES OF THIS SECTION.  IT IS DIRECTED AT WAIVER OF DISCHARGE 
OF A PARTICULAR DEBT, NOT WAIVER OF DISCHARGE IN TOTO AS PERMITTED UNDER SECTION 
727(A)(9).  
  SUBSECTION (A) ALSO CODIFIES THE SPLIT DISCHARGE FOR DEBTORS IN COMMUNITY PROPERTY 
STATES.  IF COMMUNITY PROPERTY WAS IN THE ESTATE AND COMMUNITY CLAIMS WERE 
DISCHARGED, THE DISCHARGE IS EFFECTIVE AGAINST COMMUNITY CREDITORS OF THE NONDEBTOR 
SPOUSE AS WELL AS OF THE DEBTOR SPOUSE.  
  SUBSECTION (B) GIVES FURTHER EFFECT TO THE DISCHARGE.  IT PROHIBITS REAFFIRMATION 
AGREEMENTS AFTER THE COMMENCEMENT OF THE CASE WITH RESPECT TO ANY DISCHARGEABLE 
DEBT.  THE PROHIBITION EXTENDS TO AGREEMENTS THE CONSIDERATION FOR WHICH IN WHOLE OR 
IN PART IS BASED ON A DISCHARGEABLE DEBT, AND IT APPLIES WHETHER OR NOT DISCHARGE OF 
THE DEBT INVOLVED IN THE AGREEMENT HAS BEEN WAIVED. THUS, THE PROHIBITION ON 
REAFFIRMATION AGREEMENTS EXTENDS TO DEBTS THAT ARE BASED ON DISCHARGED DEBTS.  THUS, 
'SECOND GENERATION' DEBTS, WHICH INCLUDED ALL OR A PART OF A DISCHARGED DEBT COULD 
NOT BE INCLUDED IN ANY NEW AGREEMENT FOR NEW MONEY.  THIS SUBSECTION WILL NOT HAVE 
ANY EFFECT **5867 ON REAFFIRMATIONS OF DEBTS DISCHARGED UNDER THE BANKRUPTCY ACT.  
IT WILL ONLY APPLY TO DISCHARGES GRANTED IF COMMENCED UNDER THE NEW TITLE 11 
BANKRUPTCY CODE.  
  *81 SUBSECTION (C) GRANTS AN EXCEPTION TO THE ANTI-REAFFIRMATION PROVISION.  IT 
PERMITS REAFFIRMATION IN CONNECTION WITH THE SETTLEMENT OF A PROCEEDING TO DETERMINE 
THE DISCHARGEABILITY OF THE DEBT BEING REAFFIRMED, OR IN CONNECTION WITH A 
REDEMPTION AGREEMENT PERMITTED UNDER SECTION 722.  IN EITHER CASE, THE REAFFIRMATION 
AGREEMENT MUST BE ENTERED INTO IN GOOD FAITH AND MUST BE APPROVED BY THE COURT.  
  SUBSECTION (D) PROVIDES THE DISCHARGE OF THE DEBTOR DOES NOT AFFECT CO-DEBTORS OR 
GUARANTORS. 
 


SECTION 525.  PROTECTION AGAINST DISCRIMINATORY TREATMENT 
  
  THIS SECTION IS ADDITIONAL DEBTOR PROTECTION.  IT CODIFIES THE RESULT OF  PEREZ V. 
CAMPBELL, 402 U.S. 637 (1971), [FN34]  WHICH HELD THAT A STATE WOULD FRUSTRATE THE 
CONGRESSIONAL POLICY OF A FRESH START FOR A DEBTOR IF IT WERE PERMITTED TO REFUSE TO 
RENEW A DRIVERS LICENSE BECAUSE A TORT JUDGEMENT RESULTING FROM AN AUTOMOBILE 
ACCIDENT HAD BEEN UNPAID AS A RESULT OF A DISCHARGE IN BANKRUPTCY.  
  NOTWITHSTANDING ANY OTHER LAWS, SECTION 525 PROHIBITS A GOVERNMENTAL UNIT FROM 
DENYING, REVOKING, SUSPENDING, OR REFUSING TO RENEW A LICENSE, PERMIT, CHARTER, 
FRANCHISE, OR OTHER SIMILAR GRANT TO, FROM CONDITIONING SUCH A GRANT TO, FROM 
DISCRIMINATION WITH RESPECT TO SUCH A GRANT AGAINST, DENY EMPLOYMENT TO, TERMINATE 
THE EMPLOYMENT OF, OR DISCRIMINATE WITH RESPECT TO EMPLOYMENT AGAINST, A PERSON THAT 
IS OR HAS BEEN A DEBTOR OR THAT IS OR HAS BEEN ASSOCIATED WITH A DEBTOR.  THE 
PROHIBITION EXTENDS ONLY TO DISCRIMINATION OR OTHER ACTION BASED SOLELY ON THE BASIS 
OF THE BANKRUPTCY, ON THE BASIS OF INSOLVENCY BEFORE OR DURING BANKRUPTCY PRIOR TO A 
DETERMINATION OF DISCHARGE, OR ON THE BASIS OF NONPAYMENT OF A DEBT DISCHARGED IN 
THE BANKRUPTCY CASE (THE PEREZ SITUATION). IT DOES NOT PROHIBIT CONSIDERATION OF 
OTHER FACTORS, SUCH A FUTURE FINANCIAL RESPONSIBILITY OR ABILITY, AND DOES NOT 
PROHIBIT IMPOSITION OF REQUIREMENTS SUCH AS NET CAPITAL RULES, IF APPLIED 
NONDISCRIMINATORILY.  
  IN ADDITION, THE SECTION IS NOT EXHAUSTIVE.  THE ENUMERATION OF VARIOUS FORMS OF 
DISCRIMINATION AGAINST FORMER BANKRUPTS IS NOT INTENDED TO PERMIT OTHER FORMS OF 
DISCRIMINATION. THE COURTS HAVE BEEN DEVELOPING THE PEREZ RULE.  THIS SECTION 
PERMITS FURTHER DEVELOPMENT TO PROHIBIT ACTIONS BY GOVERNMENTAL OR QUASI-
GOVERNMENTAL ORGANIZATIONS THAT PERFORM LICENSING FUNCTIONS, SUCH AS A STATE BAR 
ASSOCIATION OR A MEDICAL SOCIETY, OR BY OTHER ORGANIZATIONS THAT CAN SERIOUSLY 
AFFECT THE DEBTORS' LIVELIHOOD OR FRESH START, SUCH AS EXCLUSION FROM A UNION ON THE 
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BASIS OF DISCHARGE OF A DEBT TO THE UNION'S CREDIT UNION.  
  THE EFFECT OF THE SECTION, AND OF FURTHER INTERPRETATIONS OF THE PEREZ RULE, IS TO 
STRENGTHEN THE ANTI-REAFFIRMATION POLICY FOUND IN SECTION 524(B). DISCRIMINATION 
BASED SOLELY ON NONPAYMENT COULD ENCOURAGE REAFFIRMATIONS, CONTRARY TO THE EXPRESSED 
POLICY.  
  THE SECTION IS NOT SO BROAD AS A COMPARABLE SECTION PROPOSED BY THE BANKRUPTCY 
COMMISSION, S. 236, 94TH CONG., 1ST SESS. SEC. 4-508 (1975), WHICH WOULD HAVE 
EXTENDED THE PROHIBITION TO ANY DISCRIMINATION, EVEN BY PRIVATE PARTIES.  
NEVERTHELESS, IT IS NOT LIMITING EITHER, AS NOTED.  THE COURTS WILL CONTINUE TO MARK 
THE CONTOURS OF THE ANTIDISCRIMINATION PROVISION IN PURSUIT OF SOUND BANKRUPTCY 
POLICY. 
 


*82 **5868 SUBCHAPTER III-- THE ESTATE 
  


SECTION 541.  PROPERTY OF THE ESTATE 
  
  THIS SECTION DEFINES PROPERTY OF THE ESTATE, AND SPECIFIES WHAT PROPERTY BECOMES 
PROPERTY OF THE ESTATE. THE COMMENCEMENT OF A BANKRUPTCY CASE CREATES AN ESTATE.  
UNDER PARAGRAPH (1) OF SUBSECTION (A), THE ESTATE IS COMPRISED OF ALL LEGAL OR 
EQUITABLE INTEREST OF THE DEBTOR IN PROPERTY, WHEREVER LOCATED, AS OF THE 
COMMENCEMENT OF THE CASE. THE SCOPE OF THIS PARAGRAPH IS BROAD.  IT INCLUDES ALL 
KINDS OF PROPERTY, INCLUDING TANGIBLE OR INTANGIBLE PROPERTY, CAUSES OF ACTION (SEE 
BANKRUPTCY ACT SEC. 70A(6)), AND ALL OTHER FORMS OF PROPERTY CURRENTLY SPECIFIED IN 
SECTION 70A OF THE BANKRUPTCY ACT SEC. 70A, AS WELL AS PROPERTY RECOVERED BY THE 
TRUSTEE UNDER SECTION 542 OF PROPOSED TITLE 11, IF THE PROPERTY RECOVERED WAS MERELY 
OUT OF THE POSSESSION OF THE DEBTOR, YET REMAINED 'PROPERTY OF THE DEBTOR.'  THE 
DEBTOR'S INTEREST IN PROPERTY ALSO INCLUDES 'TITLE' TO PROPERTY, WHICH IS AN 
INTEREST, JUST AS ARE A POSSESSORY INTEREST, OR LEASEHOLD INTEREST, FOR EXAMPLE.  
THE RESULT OF SEGAL V. ROCHELLE, 382 U.S. 375 (1966), [FN35]  IS FOLLOWED, AND THE 
RIGHT TO A REFUND IS PROPERTY OF THE ESTATE.  
  THOUGH THIS PARAGRAPH WILL INCLUDE CHOSES IN ACTION AND CLAIMS BY THE DEBTOR 
AGAINST OTHERS, IT IS NOT INTENDED TO EXPEND THE DEBTOR'S RIGHTS AGAINST OTHERS MORE 
THAN THEY EXIST AT THE COMMENCEMENT OF THE CASE.  FOR EXAMPLE, IF THE DEBTOR HAS A 
CLAIM THAT IS BARRED AT THE TIME OF THE COMMENCEMENT OF THE CASE BY THE STATUTE OF 
LIMITATIONS, THEN THE TRUSTEE WOULD NOT BE ABLE TO PURSUE THAT CLAIM, BECAUSE HE TOO 
WOULD BE BARRED.  HE COULD TAKE NO GREATER RIGHTS THAN THE DEBTOR HIMSELF HAD.  BUT 
SEE PROPOSED 11 U.S.C. 108, WHICH WOULD PERMIT THE TRUSTEE A TOLLING OF THE STATUTE 
OF LIMITATIONS IF IT HAD NOT RUN BEFORE THE DATE OF THE FILING OF THE PETITION.  
  PARAGRAPH (1) HAS THE EFFECT OF OVERRULING LOCKWOOD V. EXCHANGE BANK, 190 U.S. 294 
(1903), [FN36]  BECAUSE IT INCLUDES AS PROPERTY OF THE ESTATE ALL PROPERTY OF THE 
DEBTOR, EVEN THAT NEEDED FOR A FRESH START.  AFTER THE PROPERTY COMES INTO THE 
ESTATE, THEN THE DEBTOR IS PERMITTED TO EXEMPT IT UNDER PROPOSED 11 U.S.C. 522, AND 
THE COURT WILL HAVE JURISDICTION TO DETERMINE WHAT PROPERTY MAY BE EXEMPTED AND WHAT 
REMAINS AS PROPERTY OF THE ESTATE.  THE BROAD JURISDICTIONAL GRANT IN PROPOSED 28 
U.S.C. 1334 WOULD HAVE THE EFFECT OF OVERRULING LOCKWOOD INDEPENDENTLY OF THE CHANGE 
MADE BY THIS PROVISION.  
  PARAGRAPH (1) ALSO HAS THE EFFECT OF OVERRULING LINES V. FREDERICK, 400 U.S. 18 
(1970).  [FN37]  
  SITUATIONS OCCASIONALLY ARISE WHERE PROPERTY OSTENSIBLY BELONGING TO THE DEBTOR 
WILL ACTUALLY NOT BE PROPERTY OF THE DEBTOR, BUT WILL BE HELD IN TRUST FOR ANOTHER.  
FOR EXAMPLE, IF THE DEBTOR HAS INCURRED MEDICAL BILLS THAT WERE COVERED BY 
INSURANCE, AND THE INSURANCE COMPANY HAD SENT THE PAYMENT OF THE BILLS TO THE DEBTOR 
BEFORE THE DEBTOR HAD PAID THE BILL FOR WHICH THE PAYMENT WAS REIMBURSEMENT, THE 
PAYMENT WOULD ACTUALLY BE HELD IN A CONSTRUCTIVE TRUST FOR THE PERSON TO WHOM THE 
BILL WAS OWED.  THIS SECTION AND PROPOSED 11 U.S.C. 545 ALSO WILL NOT AFFECT VARIOUS 
STATUTORY PROVISIONS THAT GIVE A CREDITOR OF THE DEBTOR A LIEN THAT IS VALID OUTSIDE 
AS WELL AS INSIDE BANKRUPTCY, OR THAT CREATES A TRUST FUND FOR THE BENEFIT OF A 
CREDITOR OF THE DEBTOR.  SEE PACKERS AND STOCKYARDS ACT SEC. 206, 7 U.S.C. 196.  
  *83 **5869 BANKRUPTCY ACT SEC. 8 HAS BEEN DELETED AS UNNECESSARY.  ONCE THE ESTATE 
IS CREATED, NO INTERESTS IN PROPERTY OF THE ESTATE REMAIN IN THE DEBTOR.  
CONSEQUENTLY, IF THE DEBTOR DIES DURING THE CASE, ONLY PROPERTY EXEMPTED FROM 
PROPERTY OF THE ESTATE OR ACQUIRED BY THE DEBTOR AFTER THE COMMENCEMENT OF THE CASE 
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AND NOT INCLUDED AS PROPERTY OF THE ESTATE WILL BE AVAILABLE TO THE REPRESENTATIVE 
OF THE DEBTOR'S PROBATE ESTATE.  THE BANKRUPTCY PROCEEDING WILL CONTINUE IN REM WITH 
RESPECT TO PROPERTY OF THE STATE, AND THE DISCHARGE WILL APPLY IN PERSONAM TO 
RELIEVE THE DEBTOR, AND THUS HIS PROBATE REPRESENTATIVE, OF LIABILITY FOR 
DISCHARGEABLE DEBTS.  
  THE ESTATE ALSO INCLUDES THE INTERESTS OF THE DEBTOR AND THE DEBTOR'S SPOUSE IN 
COMMUNITY PROPERTY, SUBJECT TO CERTAIN LIMITATIONS; PROPERTY THAT THE TRUSTEE 
RECOVERS UNDER THE AVOIDING POWERS; PROPERTY THAT THE DEBTOR ACQUIRES BY BEQUEST, 
DEVISE, INHERITANCE, A PROPERTY SETTLEMENT AGREEMENT WITH THE DEBTOR'S SPOUSE, OR AS 
THE BENEFICIARY OF A LIFE INSURANCE POLICY WITHIN 180 DAYS AFTER THE PETITION; AND 
PROCEEDS, PRODUCT, OFFSPRING, RENTS, AND PROFITS OF OR FROM PROPERTY OF THE ESTATE, 
EXCEPT SUCH AS ARE EARNING FROM SERVICES PERFORMED BY AN INDIVIDUAL DEBTOR AFTER THE 
COMMENCEMENT OF THE CASE.  PROCEEDS HERE IS NOT USED IN A CONFINING SENSE, AS 
DEFINED IN THE UNIFORM COMMERCIAL CODE, BUT IS INTENDED TO BE A BROAD TERM TO 
ENCOMPASS ALL PROCEEDS OF PROPERTY OF THE ESTATE.  THE CONVERSION IN FORM OF 
PROPERTY OF THE ESTATE DOES NOT CHANGE ITS CHARACTER AS PROPERTY OF THE ESTATE.  
  SUBSECTION (B) EXCLUDES FROM PROPERTY OF THE ESTATE ANY POWER, SUCH AS A POWER OF 
APPOINTMENT, THAT THE DEBTOR MAY EXERCISE SOLELY FOR THE BENEFIT OF AN ENTITY OTHER 
THAN THE DEBTOR. THIS CHANGES PRESENT LAW WHICH EXCLUDES POWERS SOLELY BENEFITING 
OTHER PERSONS BUT NOT OTHER ENTITIES.  
  SUBSECTION (C) INVALIDATES RESTRICTIONS ON THE TRANSFER OF PROPERTY OF THE DEBTOR, 
IN ORDER THAT ALL OF THE INTERESTS OF THE DEBTOR IN PROPERTY WILL BECOME PROPERTY OF 
THE ESTATE.  THE PROVISIONS INVALIDATED ARE THOSE THAT RESTRICT OR CONDITION 
TRANSFER OF THE DEBTOR'S INTEREST, AND THOSE THAT ARE CONDITIONED ON THE INSOLVENCY 
OR FINANCIAL CONDITION OF THE DEBTOR, ON THE COMMENCEMENT OF A BANKRUPTCY CASE, OR 
ON THE APPOINTMENT OF A CUSTODIAN OF THE DEBTOR'S PROPERTY.  PARAGRAPH (2) OF 
SUBSECTION (C), HOWEVER, PRESERVES RESTRICTIONS ON A TRANSFER OF A SPENDTHRIFT TRUST 
THAT THE RESTRICTION IS ENFORCEABLE NONBANKRUPTCY LAW TO THE EXTENT OF THE INCOME 
REASONABLY NECESSARY FOR THE SUPPORT OF A DEBTOR AND HIS DEPENDENTS.  
  SUBSECTION (D), DERIVED FROM SECTION 70C OF THE BANKRUPTCY ACT, GIVES THE ESTATE 
THE BENEFIT OF ALL DEFENSES AVAILABLE TO THE DEBTOR AS AGAINST AN ENTITY OTHER THAN 
THE ESTATE, INCLUDING SUCH DEFENSES AS STATUTES OF LIMITATIONS, STATUTES OF FRAUDS, 
USURY, AND OTHER PERSONAL DEFENSES, AND MAKES WAIVER BY THE DEBTOR AFTER THE 
COMMENCEMENT OF THE CASE INEFFECTIVE TO BIND THE ESTATE.  
  SECTION 541(E) CONFIRMS THE CURRENT STATUS UNDER THE BANKRUPTCY ACT OF BONA FIDE 
SECONDARY MORTGAGE MARKET TRANSACTIONS AS THE PURCHASE AND SALE OF ASSETS.  
MORTGAGES OR INTERESTS IN MORTGAGES SOLD IN THE SECONDARY MARKET SHOULD NOT BE 
CONSIDERED AS PART OF THE DEBTOR'S ESTATE.  TO PERMIT THE EFFICIENT SERVICING OF 
MORTGAGES OR INTERESTS IN MORTGAGES THE SELLER OFTEN RETAINS THE ORIGINAL MORTGAGE 
NOTES AND RELATED DOCUMENTS, AND THE PURCHASER RECORDS UNDER STATE RECORDING *84 
**5870 STATUTES THE PURCHASER'S OWNERSHIP OF THE MORTGAGES OR INTERESTS IN MORTGAGES 
PURCHASED. SECTION 541(E) MAKES CLEAR THAT THE SELLER'S RETENTION OF THE MORTGAGE 
DOCUMENTS AND THE PURCHASER'S DECISION NOT TO RECORD DO NOT IMPAIR THE ASSET SALE 
CHARACTER OF SECONDARY MORTGAGE MARKET TRANSACTIONS.  THE COMMITTEE NOTES THAT IN 
SECONDARY MORTGAGE MARKET TRANSACTIONS THE PARTIES MAY CHARACTERIZE THEIR 
RELATIONSHIP AS ONE OF TRUST, AGENCY, OR INDEPENDENT CONTRACTOR.  THE 
CHARACTERIZATION ADOPTED BY THE PARTIES SHOULD NOT AFFECT THE STATUTES IN BANKRUPTCY 
ON BONA FIDE SECONDARY MORTGAGE MARKET PURCHASES AND SALES. 
 


SECTION 542.  TURNOVER OF PROPERTY TO THE ESTATE 
  
  SUBSECTION (A) OF THIS SECTION REQUIRES ANYONE HOLDING PROPERTY OF THE ESTATE ON 
THE DATE OF THE FILING OF THE PETITION, OR PROPERTY THAT THE TRUSTEE MAY USE, SELL, 
OR LEASE UNDER SECTION 363, TO DELIVER IT TO THE TRUSTEE.  THE SUBSECTION ALSO 
REQUIRES AN ACCOUNTING. THE HOLDER OF PROPERTY OF THE ESTATE IS EXCUSED FROM THE 
TURNOVER REQUIREMENT OF THIS SUBSECTION IF THE PROPERTY HELD IS OF INCONSEQUENTIAL 
VALUE TO THE ESTATE.  HOWEVER, THIS PROVISION MUST BE READ IN CONJUNCTION WITH THE 
REMAINDER OF THE SUBSECTION, SO THAT IF THE PROPERTY IS OF INCONSEQUENTIAL MONETARY 
VALUE, YET HAS A SIGNIFICANT USE VALUE FOR THE ESTATE, THE HOLDER OF THE PROPERTY 
WOULD NOT BE EXCUSED FROM TURNOVER.  
  SUBSECTION (B) REQUIRES AN ENTITY THAT OWES MONEY TO THE DEBTOR AS OF THE DATE OF 
THE PETITION, OR THAT HOLDS MONEY PAYABLE ON DEMAND OR PAYABLE ON ORDER, TO PAY THE 
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MONEY TO THE ORDER OF THE TRUSTEE.  AN EXCEPTION IS MADE TO THE EXTENT THAT THE 
ENTITY HAS A VALID RIGHT OF SETOFF, AS RECOGNIZED BY SECTION 553.  
  SUBSECTION (C) PROVIDES AN EXCEPTION TO SUBSECTIONS (A) AND (B).  IT PROTECTS AN 
ENTITY THAT HAS NEITHER ACTUAL NOTICE NOR ACTUAL KNOWLEDGE OF THE CASE AND THAT 
TRANSFERS, IN GOOD FAITH, PROPERTY THAT IS DELIVERABLE OR PAYABLE TO THE TRUSTEE TO 
SOMEONE OTHER THAN TO THE ESTATE OR ON ORDER OF THE ESTATE.  THIS SUBSECTION 
CODIFIES THE RESULT OF BANK OF MARIN V. ENGLAND, 385 U.S. 99 (1966), BUT DOES NOT GO 
SO FAR AS TO PERMIT BANK SETOFF IN VIOLATION OF THE AUTOMATIC STAY, PROPOSED 11 
U.S.C. 362(A)(7), EVEN IF THE BANK OFFSETTING THE DEBTOR'S BALANCE HAS NO KNOWLEDGE 
OF THE CASE.  
  SUBSECTION (D) PROTECTS LIFE INSURANCE COMPANIES THAT ARE REQUIRED BY CONTRACT TO 
MAKE AUTOMATIC PREMIUM LOANS FROM PROPERTY THAT MIGHT OTHERWISE BE PROPERTY OF THE 
ESTATE.  
  SUBSECTION (E) REQUIRES AN ATTORNEY, ACCOUNTANT, OR OTHER PROFESSIONAL THAT HOLDS 
RECORDED INFORMATION RELATING TO THE DEBTOR'S PROPERTY OR FINANCIAL AFFAIRS, TO 
SURRENDER IT TO THE TRUSTEE.  THIS DUTY IS SUBJECT TO ANY APPLICABLE CLAIM OF 
PRIVILEGE, SUCH AS ATTORNEY-CLIENT PRIVILEGE.  IT IS A NEW PROVISION THAT DEPRIVES 
ACCOUNTANTS AND ATTORNEYS OF THE LEVERAGE THAT THEY HAVE TODAY, UNDER STATE LAW LIEN 
PROVISIONS, TO RECEIVE PAYMENT IN FULL AHEAD OF OTHER CREDITORS WHEN THE INFORMATION 
THEY HOLD IS NECESSARY TO THE ADMINISTRATION OF THE ESTATE. 
 


SECTION 543.  TURNOVER OF PROPERTY BY A CUSTODIAN 
  
  THIS SECTION REQUIRES A CUSTODIAN APPOINTED BEFORE THE BANKRUPTCY CASE TO DELIVER 
TO THE TRUSTEE AND TO ACCOUNT FOR PROPERTY THAT HAS COME INTO HIS POSSESSION, 
CUSTODY, OR CONTROL AS A CUSTODIAN.  'PROPERTY *85 **5871 OF THE DEBTOR' IN SECTION 
(A) INCLUDES PROPERTY THAT WAS PROPERTY OF THE DEBTOR AT THE TIME THE CUSTODIAN TOOK 
THE PROPERTY, BUT THE TITLE TO WHICH PASSED TO THE CUSTODIAN.  THE SECTION REQUIRES 
THE COURT TO PROTECT ANY OBLIGATIONS INCURRED BY THE CUSTODIAN, PROVIDE FOR THE 
PAYMENT OF REASONABLE COMPENSATION FOR SERVICES RENDERED AND COSTS AND EXPENSES 
INCURRED BY THE CUSTODIAN, AND TO SURCHARGE THE CUSTODIAN FOR ANY IMPROPER OR 
EXCESSIVE DISBURSEMENT, UNLESS IT HAS BEEN APPROVED BY A COURT OF COMPETENT 
JURISDICTION.  SUBSECTION (D) REINFORCES THE GENERAL ABSTENTION POLICY IN SECTION 
305 BY PERMITTING THE BANKRUPTCY COURT TO AUTHORIZE THE CUSTODIANSHIP TO PROCEED 
NOTWITHSTANDING THIS SECTION. 
 


SECTION 544.  TRUSTEE AS LIEN CREDITOR AND AS SUCCESSOR TO CERTAIN CREDITORS 
AND PURCHASERS 


  
  SUBSECTION (A) IS THE 'STRONG ARM CLAUSE' OF CURRENT LAW, NOW FOUND IN  BANKRUPTCY 
ACT SEC. 70C. IT GIVES THE TRUSTEE THE RIGHTS OF A CREDITOR ON A SIMPLE CONTRACT 
WITH A JUDICIAL LIEN ON THE PROPERTY OF THE DEBTOR AS OF THE DATE OF THE PETITION; 
OF A CREDITOR WITH A WRIT OF EXECUTION AGAINST THE PROPERTY OF THE DEBTOR 
UNSATISFIED AS OF THE DATE OF THE PETITION; AND A BONA FIDE PURCHASER OF THE REAL 
PROPERTY OF THE DEBTOR AS OF THE DATE OF THE PETITION.  'SIMPLE CONTRACT' AS USED 
HERE IS DERIVED FROM BANKRUPTCY ACT SEC. 60A(4). THE THIRD STATUS, THAT OF A BONA 
FIDE PURCHASER OF REAL PROPERTY, IS NEW.  
  SUBSECTION (B) IS DERIVED FROM CURRENT SECTION 70E. IT GIVES THE TRUSTEE THE 
RIGHTS OF ACTUAL UNSECURED CREDITORS UNDER APPLICABLE LAW TO VOID TRANSFERS.  IT 
FOLLOWS MOORE V. BAY, 284 U.S. 4 (1931), [FN38]  AND OVERRULES THOSE CASES THAT HOLD 
SECTION 70E GIVES THE TRUSTEE THE RIGHTS OF SECURED CREDITORS. 
 


SECTION 545.  STATUTORY LIENS 
  
  THIS SECTION PERMITS THE TRUSTEE TO AVOID THE FIXING OF CERTAIN STATUTORY LIENS.  
IT IS DERIVED FROM SUBSECTIONS 67B AND 67C OF PRESENT LAW.  LIENS THAT FIRST BECOME 
EFFECTIVE ON THE BANKRUPTCY OR INSOLVENCY OF THE DEBTOR ARE VOIDABLE BY THE TRUSTEE. 
LIENS THAT ARE NOT PERFECTED OR ENFORCEABLE ON THE DATE OF THE PETITION AGAINST A 
BONA FIDE PURCHASER ARE VOIDABLE.  IF A TRANSFEREE IS ABLE TO PERFECT UNDER SECTION 
546(A) AND THAT PERFECTION RELATES BACK TO AN EARLIER DATE, THEN IN SPITE OF THE 
FILING OF THE BANKRUPTCY PETITION, THE TRUSTEE WOULD NOT BE ABLE TO DEFEAT THE LIEN, 
BECAUSE THE LIEN WOULD BE PERFECTED AND ENFORCEABLE AGAINST A BONA FIDE PURCHASER 
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THAT PURCHASED THE PROPERTY ON THE DATE OF THE FILING OF THE PETITION. FINALLY, A 
LIEN FOR RENT OR OF DISTRESS FOR RENT IS VOIDABLE, WHETHER THE LIEN IS A STATUTORY 
LIEN OR A COMMON LAW LIEN OF DISTRESS FOR RENT.  SEE PROPOSED 11 U.S.C. 101(37); 
BANKRUPTCY ACT SEC. 67(C)(1)(C).  THE TRUSTEE MAY AVOID A LIEN UNDER THIS SECTION 
EVEN IF THE LIEN HAS BEEN ENFORCED BY SALE BEFORE THE COMMENCEMENT OF THE CASE.  TO 
THAT EXTENT, BANKRUPTCY ACT SEC. 67C (5) IS NOT FOLLOWED.  
  SUBSECTION (B) LIMITS THE TRUSTEE'S POWER TO AVOID TAX LIENS UNDER FEDERAL, STATE, 
OR LOCAL LAW.  FOR EXAMPLE, UNDER SEC. 6323 OF THE INTERNAL REVENUE CODE.  ONCE 
PUBLIC NOTICE OF A TAX LIEN HAS BEEN FILED, THE GOVERNMENT IS GENERALLY ENTITLED TO 
PRIORITY OVER SUBSEQUENT LIENHOLDERS.  HOWEVER, CERTAIN PURCHASERS WHO ACQUIRE AN 
INTEREST IN CERTAIN SPECIFIC KINDS OF PERSONAL PROPERTY WILL TAKE FREE OF *86 **5872 
AN EXISTING FILED TAX LIEN ATTACHING TO SUCH PROPERTY.  AMONG THE SPECIFIC KINDS OF 
PERSONAL PROPERTY WHICH A PURCHASER CAN ACQUIRE FREE OF AN EXISTING TAX LIEN (UNLESS 
THE BUYER KNOWS OF THE EXISTENCE OF THE LIEN) ARE STOCKS AND SECURITIES, MOTOR 
VEHICLES, INVENTORY, AND CERTAIN HOUSEHOLD GOODS. UNDER THE PRESENT BANKRUPTCY ACT 
(SEC.67(C)(1)), THE TRUSTEE MAY BE VIEWED AS A BONA FIDE PURCHASER, SO THAT HE CAN 
TAKE OVER ANY SUCH DESIGNATED ITEMS FREE OF TAX LIENS EVEN IF THE TAX AUTHORITY HAS 
PERFECTED ITS LIEN. HOWEVER, THE REASONS FOR ENABLING A BONA FIDE PURCHASER TO TAKE 
THESE KINDS OF ASSETS FREE OF AN UNFILED TAX LIEN, THAT IS, TO ENCOURAGE FREE 
MOVEMENT OF THESE ASSETS IN GENERAL COMMERCE, DO NOT APPLY TO A TRUSTEE IN A TITLE 
11 CASE, WHO IS NOT IN THE SAME POSITION AS AN ORDINARY BONA FIDE PURCHASER AS TO 
SUCH PROPERTY. THE BILL ACCORDINGLY ADDS A NEW SUBSECTION (B) TO SEC. 545 PROVIDING, 
IN EFFECT, THAT A TRUSTEE IN BANKRUPTCY DOES NOT HAVE THE RIGHT UNDER THIS SECTION 
TO TAKE OTHERWISE SPECIALLY TREATED ITEMS OF PERSONAL PROPERTY FREE OF A TAX LIEN 
FILED BEFORE THE FILING OF THE PETITION. 
 


SECTION 546.  LIMITATIONS ON AVOIDING POWERS 
  
  THE TRUSTEE'S RIGHTS AND POWERS UNDER CERTAIN OF THE AVOIDING POWERS ARE LIMITED 
BY SECTION 546.  FIRST, IF AN INTEREST HOLDER AGAINST WHOM THE TRUSTEE WOULD HAVE 
RIGHTS STILL HAS, UNDER APPLICABLE NONBANKRUPTCY LAW, AND AS OF THE DATE OF THE 
PETITION, THE OPPORTUNITY TO PERFECT HIS LIEN AGAINST AN INTERVENING INTEREST 
HOLDER, THEN HE MAY PERFECT HIS INTEREST AGAINST THE TRUSTEE.  IF APPLICABLE LAW 
REQUIRES SEIZURE FOR PERFECTION, THEN PERFECTION IS BY NOTICE TO THE TRUSTEE 
INSTEAD.  THE RIGHTS GRANTED TO A CREDITOR UNDER THIS SUBSECTION PREVAIL OVER THE 
TRUSTEE ONLY IF THE TRANSFEREE HAS PERFECTED THE TRANSFER IN ACCORDANCE WITH 
APPLICABLE LAW, AND THAT PERFECTION RELATES BACK TO A DATE THAT IS BEFORE THE 
COMMENCEMENT OF THE CASE.  
  THE PHRASE 'GENERALLY APPLICABLE LAW' RELATES TO THOSE PROVISIONS OF APPLICABLE 
LAW THAT APPLY BOTH IN BANKRUPTCY CASES AND OUTSIDE OF BANKRUPTCY CASES.  FOR 
EXAMPLE, MANY STATE LAWS, UNDER THE UNIFORM COMMERCIAL CODE, PERMIT PERFECTION OF A 
PURCHASE-MONEY SECURITY INTEREST TO RELATE BACK TO DEFEAT AN EARLIER LEVY BY ANOTHER 
CREDITOR IF THE FORMER WAS PERFECTED WITHIN TEN DAYS OF DELIVERY OF THE PROPERTY.  
U.C.C. SEC. 9- 301(2).  SUCH PERFECTION WOULD THEN BE ABLE TO DEFEAT AN INTERVENING 
HYPOTHETICAL JUDICIAL LIEN CREDITOR ON THE DATE OF THE FILING OF THE PETITION. THE 
PURPOSE OF THE SUBSECTION IS TO PROTECT, IN SPITE OF THE SURPRISE INTERVENTION OF A 
BANKRUPTCY PETITION, THOSE WHOM STATE LAW PROTECTS BY ALLOWING THEM TO PERFECT THEIR 
LIENS OR INTERESTS AS OF AN EFFECTIVE DATE THAT IS EARLIER THAN THE DATE OF 
PERFECTION.  IT IS NOT DESIGNED TO GIVE THE STATES AN OPPORTUNITY TO ENACT DISGUISED 
PRIORITIES IN THE FORM OF LIENS THAT APPLY ONLY IN BANKRUPTCY CASE.  
  SUBSECTION (B) SPECIFIES THAT THE TRUSTEE'S RIGHTS AND POWERS UNDER THE STRONG ARM 
CLAUSE, THE SUCCESSOR TO CREDITORS PROVISION, THE PREFERENCE SECTION, AND THE 
POSTPETITION TRANSACTION SECTION ARE ALL SUBJECT TO ANY STATUTORY OR COMMON-LAW 
RIGHT OF A SELLER, IN THE ORDINARY COURSE OF BUSINESS, OF GOODS TO THE DEBTOR TO 
RECLAIM THE GOODS IF THE DEBTOR RECEIVED THE GOODS ON CREDIT WHILE INSOLVENT. THE 
SELLER MUST DEMAND RECLAMATION WITHIN TEN DAYS AFTER RECEIPT OF THE GOODS BY THE 
DEBTOR.  AS UNDER NONBANKRUPTCY LAW, THE RIGHT IS SUBJECT TO ANY SUPERIOR RIGHTS OF 
SECURED CREDITORS.  THE PURPOSE OF THE PROVISION *87 **5873 IS TO RECOGNIZE, IN 
PART, THE VALIDITY OF SECTION 2-702 OF THE UNIFORM COMMERCIAL CODE, WHICH HAS 
GENERATED MUCH LITIGATION, CONFUSION, AND DIVERGENT DECISIONS IN DIFFERENT CIRCUITS.  
THE RIGHT IS SUBJECT, HOWEVER, TO THE POWER OF THE COURT TO DENY RECLAMATION AND 
PROTECT THE SELLER BY GRANTING HIM A PRIORITY AS AN ADMINISTRATIVE EXPENSE FOR HIS 
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CLAIM ARISING OUT OF THE SALE OF THE GOODS.  
  SUBSECTION (C) ADDS A STATUTE OF LIMITATIONS TO THE USE BY THE TRUSTEE OF THE 
AVOIDING POWERS. THE LIMITATION IS TWO YEARS AFTER HIS APPOINTMENT, OR THE TIME THE 
CASE IS CLOSED OR DISMISSED, WHICHEVER OCCURS LATER. 
 


SECTION 547.  PREFERENCES 
  
  THIS SECTION IS A SUBSTANTIAL MODIFICATION OF PRESENT LAW.  IT MODERNIZES THE 
PREFERENCE PROVISIONS AND BRINGS THEM MORE INTO CONFORMITY WITH COMMERCIAL PRACTICE 
AND THE UNIFORM COMMERCIAL CODE.  
  SUBSECTION (A) CONTAINS THREE DEFINITIONS. INVENTORY, NEW VALUE, AND RECEIVABLE 
ARE DEFINED IN THEIR ORDINARY SENSES, BUT ARE DEFINED TO AVOID ANY CONFUSION OR 
UNCERTAINTY SURROUNDING THE TERMS.  
  SUBSECTION (B) IS THE OPERATIVE PROVISION OF THE SECTION.  IT AUTHORIZES THE 
TRUSTEE TO AVOID A TRANSFER IF FIVE CONDITIONS ARE MET.  THESE ARE THE FIVE ELEMENTS 
OF A PREFERENCE ACTION.  FIRST, THE TRANSFER MUST BE TO OR FOR THE BENEFIT OF A 
CREDITOR.  SECOND, THE TRANSFER MUST BE FOR ON ON ACCOUNT OF AN ANTECEDENT DEBT OWED 
BY THE DEBTOR BEFORE THE TRANSFER WAS MADE. THIRD, THE TRANSFER MUST HAVE BEEN MADE 
WHEN THE DEBTOR WAS INSOLVENT.  FOURTH, THE TRANSFER MUST HAVE BEEN MADE DURING THE 
90 DAYS IMMEDIATELY PRECEDING THE COMMENCEMENT OF THE CASE.  IF THE TRANSFER WAS TO 
AN INSIDER, THE TRUSTEE MAY AVOID THE TRANSFER IF IT WAS MADE DURING THE PERIOD THAT 
BEGINS ONE YEAR BEFORE THE FILING OF THE PETITION AND ENDS 90 DAYS BEFORE THE 
FILING, IF THE INSIDER TO WHOM THE TRANSFER WAS MADE HAD REASONABLE CAUSE TO BELIEVE 
THE DEBTOR WAS INSOLVENT AT THE TIME THE TRANSFER WAS MADE.  
  FINALLY, THE TRANSFER MUST ENABLE THE CREDITOR TO WHOM OR FOR WHOSE BENEFIT IT WAS 
MADE TO RECEIVE A GREATER PERCENTAGE OF HIS CLAIM THAN HE WOULD RECEIVE UNDER THE 
DISTRIBUTIVE PROVISIONS OF THE BANKRUPTCY CODE.  SPECIFICALLY, THE CREDITOR MUST 
RECEIVE MORE THAN HE WOULD IF THE CASE WERE A LIQUIDATION CASE, IF THE TRANSFER HAD 
NOT BEEN MADE, AND IF THE CREDITOR RECEIVED PAYMENT OF THE DEBT TO THE EXTENT 
PROVIDED BY THE PROVISIONS OF THE CODE.  
  THE PHRASING OF THE FINAL ELEMENT CHANGES THE APPLICATION OF THE GREATER 
PERCENTAGE TEST FROM THAT EMPLOYED UNDER CURRENT LAW.  UNDER THIS LANGUAGE, THE 
COURT MUST FOCUS ON THE RELATIVE DISTRIBUTION BETWEEN CLASSES AS WELL AS THE AMOUNT 
THAT WILL BE RECEIVED BY THE MEMBERS OF THE CLASS OF WHICH THE CREDITOR IS A MEMBER.  
THE LANGUAGE ALSO REQUIRES THE COURT TO FOCUS ON THE ALLOWABILITY OF THE CLAIM FOR 
WHICH THE PREFERENCE WAS MADE.  IF THE CLAIM WOULD HAVE BEEN ENTIRELY DISALLOWED, 
FOR EXAMPLE, THEN THE TEST OF PARAGRAPH (5) WILL BE MET, BECAUSE THE CREDITOR WOULD 
HAVE RECEIVED NOTHING UNDER THE DISTRIBUTIVE PROVISIONS OF THE BANKRUPTCY CODE.  
  THE TRUSTEE MAY AVOID A TRANSFER OF A LIEN UNDER THIS SECTION EVEN IF THE LIEN HAS 
BEEN ENFORCED BY SALE BEFORE THE COMMENCEMENT OF THE CASE.  
  SUBSECTION (B)(2) OF THIS SECTION IN EFFECT EXEMPTS FROM THE PREFERENCE RULES 
PAYMENTS BY THE DEBTOR OF TAX LIABILITIES, REGARDLESS OF THEIR PRIORITY STATUS.  
  *88 **5874 SUBSECTION (C) CONTAINS EXCEPTIONS TO THE TRUSTEE'S AVOIDING POWER.  IF 
A CREDITOR CAN QUALIFY UNDER ANY ONE OF THE EXCEPTIONS, THEN HE IS PROTECTED TO THAT 
EXTENT.  IF HE CAN QUALIFY UNDER SEVERAL, HE IS PROTECTED BY EACH TO THE EXTENT THAT 
HE CAN QUALIFY UNDER EACH.  
  THE FIRST EXCEPTION IS FOR A TRANSFER THAT WAS INTENDED BY ALL PARTIES TO BE A 
CONTEMPORANEOUS EXCHANGE FOR NEW VALUE, AND WAS IN FACT SUBSTANTIALLY 
CONTEMPORANEOUS.  NORMALLY, A CHECK IS A CREDIT TRANSACTION.  HOWEVER, FOR THE 
PURPOSES OF THIS PARAGRAPH, A TRANSFER INVOLVING A CHECK IS CONSIDERED TO BE 
'INTENDED TO BE CONTREMPRANEOUS', AND IF THE CHECK IS PRESENTED FOR PAYMENT IN THE 
NORMAL COURSE OF AFFAIRS, WHICH THE UNIFORM COMMERCIAL CODE SPECIFIES AS 30 DAYS, 
U.C.C. SEC. 3-503(2)(A), THAT WILL AMOUNT TO A TRANSFER THAT IS 'IN FACT 
SUBSTANTIALLY CONTEMPORANEOUS.'  
  THE SECOND EXCEPTION PROTECTS TRANSFERS IN THE ORDINARY COURSE OF BUSINESS  (OR OF 
FINANCIAL AFFAIRS, WHERE A BUSINESS IS NOT INVOLVED) TRANSFERS.  FOR THE CASE OF A 
CONSUMER, THE PARAGRAPH USES THE PHRASE 'FINANCIAL AFFAIRS' TO INCLUDE SUCH 
NONBUSINESS ACTIVITIES AS PAYMENT OF MONTHLY UTILITY BILLS.  IF THE DEBT ON ACCOUNT 
OF WHICH THE TRANSFER WAS MADE WAS INCURRED IN THE ORDINARY COURSE OF BOTH THE 
DEBTOR AND THE TRANSFEREE, IF THE TRANSFER WAS MADE NOT LATER THAN 45 DAYS AFTER THE 
DEBT WAS INCURRED, IF THE TRANSFER ITSELF WAS MADE IN THE ORDINARY COURSE OF BOTH 
THE DEBTOR AND THE TRANSFEREE, AND IF THE TRANSFER WAS MADE ACCORDING TO ORDINARY 
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BUSINESS TERMS, THEN THE TRANSFER IS PROTECTED.  THE PURPOSE OF THIS EXCEPTION IS TO 
LEAVE UNDISTURBED NORMAL FINANCIAL RELATIONS, BECAUSE IT DOES NOT DETRACT FROM THE 
GENERAL POLICY OF THE PREFERENCE SECTION TO DISCOURAGE UNUSUAL ACTION BY EITHER THE 
DEBTOR OR HIS CREDITORS DURING THE DEBTOR'S SLIDE INTO BANKRUPTCY.  
  THE THIRD EXCEPTION IS FOR ENABLING LOANS IN CONNECTION WITH WHICH THE DEBTOR 
ACQUIRES THE PROPERTY THAT THE LOAN ENABLED HIM TO PURCHASE AFTER THE LOAN IS 
ACTUALLY MADE.  
  THE FOURTH EXCEPTION CODIFIES THE NET RESULT RULE IN SECTION 60C OF CURRENT LAW.  
IF THE CREDITOR AND THE DEBTOR HAVE MORE THAN ONE EXCHANGE DURING THE 90- DAY 
PERIOD, THE EXCHANGES ARE NETTED OUT ACCORDING TO THE FORMULA IN PARAGRAPH (4).  ANY 
NEW VALUE THAT THE CREDITOR ADVANCES MUST BE UNSECURED IN ORDER FOR IT TO QUALIFY 
UNDER THIS EXCEPTION.  
  PARAGRAPH (5) CODIFIES THE IMPROVEMENT IN POSITION TEST, AND THEREBY OVERRULES 
SUCH CASES AS DUBAY V. WILLIAMS, 417 F.2D 1277 (C.A. 9, 1966), AND GRAIN MERCHANTS 
OF INDIANA, INC. V. UNION BANK AND SAVINGS CO., 408 F.2D 209 (C.A. 7, 1969).  A 
CREDITOR WITH A SECURITY INTEREST IN A FLOATING MASS, SUCH AS INVENTORY OR ACCOUNTS 
RECEIVABLE, IS SUBJECT TO PREFERENCE ATTACH TO THE EXTENT HE IMPROVES HIS POSITION 
DURING THE 90-DAY PERIOD BEFORE BANKRUPTCY. THE TEST IS A TWO-POINT TEST, AND 
REQUIRES DETERMINATION OF THE SECURED CREDITOR'S POSITION 90 DAYS BEFORE THE 
PETITION AND ON THE DATE OF THE PETITION.  IF NEW VALUE WAS FIRST GIVEN AFTER 90 
DAYS BEFORE THE CASE, THE DATE ON WHICH IT WAS FIRST GIVEN SUBSTITUTES FOR THE 90-
DAY POINT.  
  PARAGRAPH (6) EXCEPTS STATUTORY LIENS VALIDATED UNDER SECTION 545 FROM PREFERENCE 
ATTACK.  IT ALSO PROTECTS TRANSFERS IN SATISFACTION OF SUCH LIENS, AND THE FIXING OF 
A LIEN UNDER SECTION 365(J), WHICH PROTECTS A VENDEE WHOSE CONTRACT TO PURCHASE REAL 
PROPERTY FROM THE DEBTOR IS REJECTED.  
  SUBSECTION (D), DERIVED FROM SECTION 67A OF THE BANKRUPTCY ACT, PERMITS THE 
TRUSTEE TO AVOID A TRANSFER TO REIMBURSE A SURETY THAT POSTS *89 **5875 A BOND TO 
DISSOLVE A JUDICIAL LIEN THAT WOULD HAVE BEEN AVOIDABLE UNDER THIS SECTION.  THE 
SECOND SENTENCE PROTECTS THE SURETY FROM DOUBLE LIABILITY.  
  SUBSECTION (E) DETERMINES WHEN A TRANSFER IS MADE FOR THE PURPOSES OF THE 
PREFERENCE SECTION.  PARAGRAPH (1) DEFINES WHEN A TRANSFER IS PERFECTED.  FOR REAL 
PROPERTY, A TRANSFER IS PERFECTED WHEN IT IS VALID AGAINST A BONA FIDE PURCHASERS.  
FOR PERSONAL PROPERTY AND FIXTURES, A TRANSFER IS PERFECTED WHEN IT IS VALID AGAINST 
A CREDITOR ON A SIMPLE CONTRACT THAT OBTAINS A JUDICIAL LIEN AFTER THE TRANSFER IS 
PERFECTED.  'SIMPLE CONTRACT' AS USED HERE IS DERIVED FROM BANKRUPTCY ACT SEC. 
60A(4).  PARAGRAPH (2) SPECIFIES THAT A TRANSFER IS MADE WHEN IT TAKES EFFECT 
BETWEEN THE TRANSFEROR AND THE TRANSFEREE IF IT IS PERFECTED AT OR WITHIN 10 DAYS 
AFTER THAT TIME.  OTHERWISE, IT IS MADE WHEN THE TRANSFER IS PERFECTED. IF IT IS NOT 
PERFECTED BEFORE THE COMMENCEMENT OF THE CASE, IT IS MADE IMMEDIATELY BEFORE THE 
COMMENCEMENT OF THE CASE. PARAGRAPH (3) SPECIFIES THAT A TRANSFER IS NOT MADE UNTIL 
THE DEBTOR HAS ACQUIRED RIGHTS IN THE PROPERTY TRANSFERRED.  THIS PROVISION, MORE 
THAN ANY OTHER IN THE SECTION, OVERRULES DUBAY AND GRAIN MERCHANTS, AND IN 
COMBINATION WITH SUBSECTION (B)(2), OVERRULES IN RE KING-PORTER CO., 446 F.2D 722 
(5TH CIR. 1971).  
  SUBSECTION (E) IS DESIGNED TO REACH THE DIFFERENT RESULTS UNDER THE 1962 VERSION 
OF ARTICLE 9 OF THE U.C.C. AND UNDER THE 1972 VERSION BECAUSE DIFFERENT ACTIONS ARE 
REQUIRED UNDER EACH VERSION IN ORDER TO MAKE A SECURITY AGREEMENT EFFECTIVE BETWEEN 
THE PARTIES.  
  SUBSECTION (F) CREATES A PRESUMPTION OF INSOLVENCY FOR THE 90 DAYS PRECEDING THE 
BANKRUPTCY CASE. THE PRESUMPTION IS AS DEFINED IN RULE 301 OF THE FEDERAL RULES OF 
EVIDENCE, MADE APPLICABLE IN BANKRUPTCY CASES BY SECTIONS 224 AND 225 OF THE BILL. 
THE PRESUMPTION REQUIRES THE PARTY AGAINST WHOM THE PRESUMPTION EXISTS TO COME 
FORWARD WITH SOME EVIDENCE TO REBUT THE PRESUMPTION, BUT THE BURDEN OF PROOF REMAINS 
ON THE PARTY IN WHOSE FAVOR THE PRESUMPTION EXISTS. 
 


SECTION 548.  FRAUDULENT TRANSFERS 
  
  THIS SECTION IS DERIVED IN LARGE PART FROM SECTION 67D OF THE BANKRUPTCY ACT.  IT 
PERMITS THE TRUSTEE TO AVOID TRANSFERS BY THE DEBTOR IN FRAUD OF HIS CREDITORS.  ITS 
HISTORY DATES FROM THE STATUTE OF 13 ELIZ. C.5 (1570).  
  THE TRUSTEE MAY AVOID FRAUDULENT TRANSFERS OR OBLIGATIONS IF MADE WITH ACTUAL 
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INTENT TO HINDER, DELAY, OR DEFRAUD A PAST OR FUTURE CREDITOR.  TRANSFERS MADE FOR 
LESS THAN A REASONABLY EQUIVALENT CONSIDERATION ARE ALSO VULNERABLE IF THE DEBTOR 
WAS OR THEREBY BECOMES INSOLVENT, WAS ENGAGED IN BUSINESS WITH AN UNREASONABLY SMALL 
CAPITAL, OR INTENDED TO INCUR DEBTS THAT WOULD BE BEYOND HIS ABILITY TO REPAY.  
  THE TRUSTEE OF A PARTNERSHIP DEBTOR MAY AVOID ANY TRANSFER OF PARTNERSHIP PROPERTY 
TO A PARTNER IN THE DEBTOR IF THE DEBTOR WAS OR THEREBY BECAME INSOLVENT.  
  IF A TRANSFEREE'S ONLY LIABILITY TO THE TRUSTEE IS UNDER THIS SECTION, AND IF HE 
TAKES FOR VALUE AND IN GOOD FAITH, THEN SUBSECTION (C) GRANTS HIM A LIEN ON THE 
PROPERTY TRANSFERRED, OR OTHER SIMILAR PROTECTION.  
  SUBSECTION (D) SPECIFIES THAT FOR THE PURPOSES OF THE FRAUDULENT TRANSFER SECTION, 
A TRANSFER IS MADE WHEN IT IS VALID AGAINST A SUBSEQUENT BONA FIDE PURCHASER.  IF 
NOT MADE BEFORE THE COMMENCEMENT OF *90 **5876 THE CASE, IT IS CONSIDERED MADE 
IMMEDIATELY BEFORE THEN.  SUBSECTION (D) ALSO DEFINES 'VALUE ' TO MEAN PROPERTY, OR 
THE SATISFACTION OR SECURING OF A PRESENT OR ANTECEDENT DEBT, BUT DOES NOT INCLUDE 
AN UNPERFORMED PROMISE TO FURNISH SUPPORT TO THE DEBTOR OR A RELATIVE OF THE DEBTOR. 
 


SECTION 549.  POSTPETITION TRANSACTIONS 
  
  THIS SECTION MODIFIES SECTION 70D OF CURRENT LAW.  IT PERMITS THE TRUSTEE TO AVOID 
TRANSFERS OF PROPERTY THAT OCCUR AFTER THE COMMENCEMENT OF THE CASE.  THE TRANSFER 
MUST EITHER HAVE BEEN UNAUTHORIZED, OR AUTHORIZED UNDER A SECTION THAT PROTECTS ONLY 
THE TRANSFEROR.  SUBSECTION (B) PROTECTS 'INVOLUNTARY GAP ' TRANSFEREES TO THE 
EXTENT OF ANY VALUE (INCLUDING SERVICES, BUT NOT INCLUDING SATISFACTION OF A DEBT 
THAT AROSE BEFORE THE COMMENCEMENT OF THE CASE), GIVEN AFTER COMMENCEMENT IN 
EXCHANGE FOR THE TRANSFER. NOTICE OR KNOWLEDGE OF THE TRANSFEREE IS IRRELEVANT IN 
DETERMINING WHETHER HE IS PROTECTED UNDER THIS PROVISION. 
 


SECTION 550.  LIABILITY OF TRANSFEREE OF AVOIDED TRANSFER 
  
  SECTION 550 PRESCRIBES THE LIABILITY OF A TRANSFEREE OF AN AVOIDED TRANSFER, AND 
ENUNCIATES THE SEPARATION BETWEEN THE CONCEPTS OF AVOIDING A TRANSFER AND RECOVERING 
FROM THE TRANSFEREE. SUBSECTION (A) PERMITS THE TRUSTEE TO RECOVER FROM THE INITIAL 
TRANSFEREE OF AN AVOIDED TRANSFER OR FROM ANY IMMEDIATE OR MEDIATE TRANSFEREE OF THE 
INITIAL TRANSFEREE.  THE WORDS 'TO THE EXTENT THAT ' IN THE LEAD IN TO THIS 
SUBSECTION ARE DESIGNED TO INCORPORATE THE PROTECTION OF TRANSFEREES FOUND IN 
PROPOSED 11 U.S.C. 549(B) AND 548(C). SUBSECTION (B) LIMITS THE LIABILITY OF AN 
IMMEDIATE OR MEDIATE TRANSFEREE OF THE INITIAL TRANSFEREE IF SUCH SECONDARY 
TRANSFEREE TAKES FOR VALUE, IN GOOD FAITH AND WITHOUT KNOWLEDGE OF THE VOIDABILITY 
OF THE TRANSFER.  AN IMMEDIATE OR MEDIATE GOOD FAITH TRANSFEREE OF A PROTECTED 
SECONDARY TRANSFEREE IS ALSO SHIELDED FROM LIABILITY.  THIS SUBSECTION IS LIMITED TO 
THE TRUSTEE'S RIGHT TO RECOVER FROM SUBSEQUENT TRANSFEREES UNDER SUBSECTION (A)(2).  
IT DOES NOT LIMIT THE TRUSTEE'S RIGHT AGAINST THE INITIAL TRANSFEREE UNDER 
SUBSECTION (A)(1). THE PHRASE 'GOOD FAITH' IN THIS PARAGRAPH IS INTENDED TO PREVENT 
A TRANSFEREE FROM WHOM THE TRUSTEE COULD RECOVER FROM TRANSFERING THE RECOVERABLE 
PROPERTY TO AN INNOCENT TRANSFEREE, AND RECEIVING A RETRANSFER FROM HIM, THAT IS, 
'WASHING ' THE TRANSACTION THROUGH AN INNOCENT THIRD PARTY.  IN ORDER FOR THE 
TRANSFEREE TO BE EXCEPTED FROM LIABILITY UNDER THIS PARAGRAPH, HE HIMSELF MUST BE A 
GOOD FAITH TRANSFEREE.  SUBSECTION (C) IS A FURTHER LIMITATION ON RECOVERY.  IT 
SPECIFIES THAT THE TRUSTEE IS ENTITLED TO ONLY ONE SATISFACTORY, UNDER SUBSECTION 
(A), EVEN IF MORE THAN ONE TRANSFEREE IS LIABLE.  
  SUBSECTION (D) PROTECTS GOOD FAITH TRANSFEREES, EITHER INITIAL OR SUBSEQUENT, TO 
THE EXTENT OF THE LESSER OF THE COST OF ANY IMPROVEMENT THE TRANSFEREE MAKES IN THE 
TRANSFERRED PROPERTY AND THE INCREASE IN VALUE OF THE PROPERTY AS A RESULT OF THE 
IMPROVEMENT. PARAGRAPH (2) OF THE SUBSECTION DEFINES IMPROVEMENT TO INCLUDE PHYSICAL 
ADDITIONS OR CHANGES TO THE PROPERTY, REPAIRS, PAYMENT OF TAXES ON THE PROPERTY, 
PAYMENT OF A DEBT SECURED BY A LIEN ON THE PROPERTY, DISCHARGE OF A LIEN ON THE 
PROPERTY, AND PRESERVATION OF THE PROPERTY.  
  SUBSECTION (E) ESTABLISHES A STATUTE OF LIMITATIONS ON AVOIDANCE BY THE TRUSTEE.  
THE LIMITATION IS ONE YEAR AFTER THE AVOIDANCE OF THE TRANSFER OR THE TIME THE CASE 
IS CLOSED OR DISMISSED, WHICHEVER IS EARLIER. 
 


*91 **5877 SECTION 551.  AUTOMATIC PRESERVATION OF AVOIDED TRANSFER 
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  THIS SECTION IS A CHANGE FROM PRESENT LAW.  IT SPECIFIES THAT ANY AVOIDED TRANSFER 
IS AUTOMATICALLY PRESERVED FOR THE BENEFIT OF THE ESTATE.  UNDER CURRENT LAW, THE 
COURT MUST DETERMINE WHETHER OR NOT THE TRANSFER SHOULD BE PRESERVED.  THE OPERATION 
OF THE SECTION IS AUTOMATIC, UNLIKE CURRENT LAW, EVEN THOUGH PRESERVATION MAY NOT 
BENEFIT THE ESTATE IN EVERY INSTANCE.  A PRESERVED LIEN MAY BE ABANDONED BY THE 
TRUSTEE UNDER PROPOSED 11 U.S.C. 554 IF THE PRESERVATION DOES NOT BENEFIT THE 
ESTATE.  THE SECTION AS A WHOLE PREVENTS JUNIOR LIENORS FROM IMPROVING THEIR 
POSITION AT THE EXPENSE OF THE ESTATE WHEN A SENIOR LIEN IS AVOIDED. 
 


SECTION 552.  POSTPETITION EFFECT OF SECURITY INTEREST 
  
  UNDER THE UNIFORM COMMERCIAL CODE, ARTICLE 9, CREDITORS MAY TAKE SECURITY 
INTERESTS IN AFTER-ACQUIRED PROPERTY. SECTION 552 GOVERNS THE EFFECT OF SUCH A 
PREPETITION SECURITY INTEREST IN POSTPETITION PROPERTY.  IT APPLIES TO ALL SECURITY 
INTERESTS AS DEFINED IN SECTION 101(37) OF THE BANKRUPTCY CODE, NOT ONLY TO U.C.C. 
SECURITY INTERESTS.  
  AS A GENERAL RULE, IF A SECURITY AGREEMENT IS ENTERED INTO BEFORE THE COMMENCEMENT 
OF THE CASE, THEN PROPERTY THAT THE ESTATE ACQUIRES IS NOT SUBJECT TO THE SECURITY 
INTEREST CREATED BY A PROVISION IN THE SECURITY AGREEMENT EXTENDING THE SECURITY 
INTEREST TO AFTER-ACQUIRED PROPERTY.  SUBSECTION (B) PROVIDES AN IMPORTANT EXCEPTION 
CONSISTENT WITH THE UNIFORM COMMERCIAL CODE. IF THE SECURITY AGREEMENT EXTENDS TO 
PROCEEDS, PRODUCT, OFFSPRING, RENTS, OR PROFITS OF THE PROPERTY IN QUESTION, THEN 
THE PROCEEDS WOULD CONTINUE TO BE SUBJECT TO THE SECURITY INTEREST PURSUANT TO THE 
TERMS OF THE SECURITY AGREEMENT AND PROVISIONS OF APPLICABLE LAW, EXCEPT TO THE 
EXTENT THAT WHERE THE ESTATE ACQUIRES THE PROCEEDS AT THE EXPENSE OF OTHER CREDITORS 
HOLDING UNSECURED CLAIMS, THE EXPENDITURE RESULTED IN AN IMPROVEMENT IN THE POSITION 
OF THE SECURED PARTY.  
  THE EXCEPTION COVERS THE SITUATION WHERE RAW MATERIALS, FOR EXAMPLE, ARE CONVERTED 
INTO INVENTORY, OR INVENTORY INTO ACCOUNTS, AT SOME EXPENSE TO THE ESTATE, THUS 
DEPLETING THE FUND AVAILABLE FOR GENERAL UNSECURED CREDITORS, BUT IS LIMITED TO THE 
BENEFIT INURING TO THE SECURED PARTY THEREBY.  SITUATIONS IN WHICH THE ESTATE INCURS 
EXPENSE IN SIMPLY PROTECTING COLLATERAL ARE GOVERNED BY 11 U.S.C. 506(C).  IN 
ORDINARY CIRCUMSTANCES, THE RISK OF LOSS IN CONTINUED OPERATIONS WILL REMAIN WITH 
THE ESTATE. 
 


SECTION 553.  SETOFF 
  
  THIS SECTION PRESERVES, WITH SOME CHANGES, THE RIGHT OF SETOFF IN  BANKRUPTCY 
CASES NOW FOUND IN SECTION 68 OF THE BANKRUPTCY ACT. ONE EXCEPTION TO THE RIGHT IS 
THE AUTOMATIC STAY, DISCUSSED IN CONNECTION WITH PROPOSED 11 U.S.C. 362.  ANOTHER IS 
THE RIGHT OF THE TRUSTEE TO USE PROPERTY UNDER SECTION 363 THAT IS SUBJECT TO A 
RIGHT OF SETOFF.  
  THE SECTION STATES THAT THE RIGHT OF SETOFF IS UNAFFECTED BY THE BANKRUPTCY CODE 
EXCEPT TO THE EXTENT THAT THE CREDITOR'S CLAIM IS DISALLOWED, THE CREDITOR ACQUIRED 
(OTHER THAN FROM THE DEBTOR) THE CLAIM DURING THE 90 DAYS PRECEDING THE CASE WHILE 
THE DEBTOR WAS INSOLVENT, THE DEBT BEING OFFSET WAS INCURRED FOR THE PURPOSE OF 
OBTAINING A RIGHT OF SETOFF, WHILE THE DEBTOR WAS INSOLVENT AND DURING THE 90-DAY 
PREBANKRUPTCY *92 **5878 PERIOD, OR THE CREDITOR IMPROVED HIS POSITION IN THE 90-DAY 
PERIOD (SIMILAR TO THE IMPROVEMENT IN POSITION TEST FOUND IN THE PREFERENCE SECTION 
547(C)(5)).  ONLY THE LAST EXCEPTION IS AN ADDITION TO CURRENT LAW.  
  AS UNDER SECTION 547(F), THE DEBTOR IS PRESUMED TO HAVE BEEN INSOLVENT DURING THE 
90 DAYS BEFORE THE CASE. 
 


SECTION 554.  ABANDONMENT OF PROPERTY OF THE ESTATE 
  
  UNDER THIS SECTION THE COURT MAY AUTHORIZE THE TRUSTEE TO ABANDON ANY PROPERTY OF 
THE ESTATE THAT IS BURDENSOME TO THE ESTATE OR THAT IS OF INCONSEQUENTIAL VALUE TO 
THE ESTATE. ABANDONMENT MAY BE TO ANY PARTY WITH A POSSESSORY INTEREST IN THE 
PROPERTY ABANDONED.  IN ORDER TO AID ADMINISTRATION OF THE CASE, SUBSECTION (B) 
DEEMS THE COURT TO HAVE AUTHORIZED ABANDONMENT OF ANY PROPERTY THAT IS SCHEDULED 
UNDER SECTION 521(1) AND THAT IS NOT ADMINISTERED BEFORE THE CASE IS CLOSED.  THAT 
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PROPERTY IS DEEMED ABANDONED TO THE DEBTOR.  SUBSECTION (C) SPECIFIES THAT IF 
PROPERTY IS NEITHER ABANDONED NOR ADMINISTERED IT REMAINS PROPERTY OF THE ESTATE. 
 


CHAPTER 7-- LIQUIDATION 
  


SUBCHAPTER I-- OFFICERS AND ADMINISTRATION 
  


SECTION 701.  INTERIM TRUSTEE 
  
  THIS SECTION REQUIRES THE COURT TO APPOINT AN INTERIM TRUSTEE. THE APPOINTMENT 
MUST BE MADE FROM THE PANEL OF PRIVATE TRUSTEES ESTABLISHED AND MAINTAINED BY THE 
DIRECTOR OF THE ADMINISTRATIVE OFFICE UNDER PROPOSED 28 U.S.C. 604(E).  
  SUBSECTION (A) REQUIRES THE APPOINTMENT OF AN INTERIM TRUSTEE TO BE MADE PROMPTLY 
AFTER THE ORDER FOR RELIEF, UNLESS A TRUSTEE IS ALREADY SERVING IN THE CASE, SUCH AS 
BEFORE A CONVERSION FROM A REORGANIZATION TO A LIQUIDATION CASE.  
  SUBSECTION (B) SPECIFIES THAT THE APPOINTMENT OF AN INTERIM TRUSTEE EXPIRES WHEN 
THE PERMANENT TRUSTEE IS ELECTED OR DESIGNATED UNDER SECTION 702.  
  SUBSECTION (C) MAKES CLEAR THAT AN INTERIM TRUSTEE IS A TRUSTEE IN A CASE UNDER 
THE BANKRUPTCY CODE.  
  SUBSECTION (D) PROVIDES THAT IN A COMMODITY BROKER CASE WHERE SPEED IS ESSENTIAL 
THE INTERIM TRUSTEE MUST BE APPOINTED BY NOON OF THE BUSINESS DAY IMMEDIATELY 
FOLLOWING THE ORDER FOR RELIEF. 
 


SECTION 702.  ELECTION OF TRUSTEE 
  
  SUBSECTION (A) OF THIS SECTION SPECIFIES WHICH CREDITORS MAY VOTE FOR A TRUSTEE.  
ONLY A CREDITOR THAT HOLDS AN ALLOWABLE, UNDISPUTED, FIXED, LIQUIDATED, UNSECURED 
CLAIM THAT IS NOT ENTITLED TO PRIORITY, THAT DOES NOT HAVE AN INTEREST MATERIALLY 
ADVERSE TO THE INTEREST OF GENERAL UNSECURED CREDITORS, AND THAT IS NOT AN INSIDER 
MAY VOTE FOR A TRUSTEE.  THE PHRASE 'MATERIALLY ADVERSE' IS CURRENTLY USED IN THE 
RULES OF BANKRUPTCY PROCEDURE, RULE 207(D). THE APPLICATION OF THE STANDARD REQUIRES 
A BALANCING OF VARIOUS FACTORS, SUCH AS THE NATURE OF THE ADVERSITY.  A CREDITOR 
WITH A VERY SMALL EQUITY POSITION WOULD NOT BE EXCLUDED FROM VOTING SOLELY BECAUSE 
HE HOLDS A SMALL EQUITY IN THE DEBTOR.  THE RULES OF BANKRUPTCY PROCEDURE ALSO 
CURRENTLY PROVIDE *93 **5879 FOR TEMPORARY ALLOWANCE OF CLAIMS, AND WILL CONTINUE TO 
DO SO FOR THE PURPOSES OF DETERMINING WHO IS ELIGIBLE TO VOTE UNDER THIS PROVISION.  
  SUBSECTION (B) PERMITS CREDITORS AT THE MEETING OF CREDITORS TO ELECT ONE PERSON 
TO SERVE AS TRUSTEE IN THE CASE. CREDITORS HOLDING AT LEAST 20 PERCENT IN AMOUNT OF 
THE CLAIMS SPECIFIED IN THE PRECEDING PARAGRAPH MUST REQUEST ELECTION BEFORE 
CREDITORS MAY ELECT A TRUSTEE.  SUBSECTION (C) SPECIFIES THAT A CANDIDATE FOR 
TRUSTEE IS ELECTED TRUSTEE IF CREDITORS HOLDING AT LEASE 20 PERCENT IN AMOUNT OF 
THOSE CLAIMS ACTUALLY VOTE, AND IF THE CANDIDATE RECEIVES A MAJORITY IN AMOUNT OF 
VOTES ACTUALLY CAST.  
  SUBSECTION (D) SPECIFIES THAT IF A TRUSTEE IS NOT ELECTED, THEN THE INTERIM 
TRUSTEE BECOMES THE PERMANENT TRUSTEE AND SERVES IN THE CASE PERMANENTLY. 
 


SECTION 703.  SUCCESSOR TRUSTEE 
  
  IF THE OFFICE OF TRUSTEE BECOMES VACANT DURING THE CASE, THIS SECTION MAKES 
PROVISION FOR THE SELECTION OF A SUCCESSOR TRUSTEE. THE OFFICE MIGHT BECOME VACANT 
THROUGH DEATH, RESIGNATION, REMOVAL, FAILURE TO QUALIFY UNDER SECTION 322 BY POSTING 
BOND, OR THE REOPENING OF A CASE.  IF IT DOES, CREDITORS MAY ELECT A SUCCESSOR IN 
THE SAME MANNER AS THEY MAY ELECT A TRUSTEE UNDER THE PREVIOUS SECTION.  PENDING THE 
ELECTION OF A SUCCESSOR, THE COURT MAY APPOINT AN INTERIM TRUSTEE IN THE USUAL 
MANNER IF NECESSARY TO PRESERVE OR PREVENT LOSS TO THE ESTATE.  IF CREDITORS DO NOT 
ELECT A SUCCESSOR, OR IF A TRUSTEE IS NEEDED IN A REOPENED CASE, THEN THE COURT 
APPOINTS A DISINTERESTED MEMBER OF THE PANEL OF PRIVATE TRUSTEES TO SERVE. 
 


SECTION 704.  DUTIES OF TRUSTEE 
  
  THE ESSENTIAL DUTIES OF THE TRUSTEE ARE ENUMERATED IN THIS SECTION.  OTHERS, OR 
ELABORATIONS ON THESE, MAY BE PRESCRIBED BY THE RULES OF BANKRUPTCY PROCEDURE TO THE 
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EXTENT NOT INCONSISTENT WITH THOSE PRESCRIBED BY THIS SECTION.  THE DUTIES ARE 
DERIVED FROM SECTION 47A OF THE BANKRUPTCY ACT.  
  THE TRUSTEE'S PRINCIPAL DUTY IS TO COLLECT AND REDUCE TO MONEY THE PROPERTY OF THE 
ESTATE FOR WHICH HE SERVES, AND TO CLOSE UP THE ESTATE AS EXPEDITIOUSLY AS IS 
COMPATIBLE WITH THE BEST INTERESTS OF PARTIES IN INTEREST.  HE MUST BE ACCOUNTABLE 
FOR ALL PROPERTY RECEIVED, AND MUST INVESTIGATE THE FINANCIAL AFFAIRS OF THE DEBTOR. 
IF A PURPOSE WOULD BE SERVED (SUCH AS IF THERE ARE ASSETS THAT WILL BE DISTRIBUTED), 
THE TRUSTEE IS REQUIRED TO EXAMINE PROOFS OF CLAIMS AND OBJECT TO THE ALLOWANCE OF 
ANY CLAIM THAT IS IMPROPER.  IF ADVISABLE, THE TRUSTEE MUST OPPOSE THE DISCHARGE OF 
THE DEBTOR, WHICH IS FOR THE BENEFIT OF GENERAL UNSECURED CREDITORS WHOM THE TRUSTEE 
REPRESENTS.  
  THE TRUSTEE IS RESPONSIBLE TO FURNISH SUCH INFORMATION CONCERNING THE ESTATE AND 
ITS ADMINISTRATION AS IS REQUESTED BY A PARTY IN INTEREST.  IF THE BUSINESS OF THE 
DEBTOR IS AUTHORIZED TO BE OPERATED, THEN THE TRUSTEE IS REQUIRED TO FILE WITH 
GOVERNMENTAL UNITS CHARGED WITH THE RESPONSIBILITY FOR COLLECTION OR DETERMINATION 
OF ANY TAX ARISING OUT OF THE OPERATION OF THE BUSINESS PERIODIC REPORTS AND 
SUMMARIES OF THE OPERATION, INCLUDING A STATEMENT OF RECEIPTS AND DISBURSEMENTS, AND 
SUCH OTHER INFORMATION AS THE COURT REQUIRES.  HE IS REQUIRED TO GIVE CONSTRUCTIVE 
NOTICE OF THE COMMENCEMENT OF THE CASE IN THE MANNER SPECIFIED UNDER SECTION 342(B). 
 


*94 **5880 SECTION 705.  CREDITORS' COMMITTEE 
  
  THIS SECTION IS DERIVED FROM SECTION 44B OF THE BANKRUPTCY ACT WITHOUT SUBSTANTIAL 
CHANGE. IT PERMITS ELECTION BY GENERAL UNSECURED CREDITORS OF A COMMITTEE OF NOT 
FEWER THAN 3 MEMBERS AND NOT MORE THAN 11 MEMBERS TO CONSULT WITH THE TRUSTEE IN 
CONNECTION WITH THE ADMINISTRATION OF THE ESTATE, TO MAKE RECOMMENDATIONS TO THE 
TRUSTEE RESPECTING THE PERFORMANCE OF HIS DUTIES, AND TO SUBMIT TO THE COURT ANY 
QUESTION AFFECTING THE ADMINISTRATION OF THE ESTATE. THERE IS NO PROVISION FOR 
COMPENSATION OR REIMBURSEMENT OF ITS COUNSEL. 
 


SECTION 706.  CONVERSION 
  
  SUBSECTION (A) OF THIS SECTION GIVES THE DEBTOR THE ONE-TIME ABSOLUTE RIGHT OF 
CONVERSION OF A LIQUIDATION CASE TO A REORGANIZATION OR INDIVIDUAL REPAYMENT PLAN 
CASE.  IF THE CASE HAS ALREADY ONCE BEEN CONVERTED FROM CHAPTER 11 OR 13 TO CHAPTER 
7, THEN THE DEBTOR DOES NOT HAVE THAT RIGHT.  THE POLICY OF THE PROVISION IS THAT 
THE DEBTOR SHOULD ALWAYS BE GIVEN THE OPPORTUNITY TO REPAY HIS DEBTS, AND A WAIVER 
OF THE RIGHT TO CONVERT A CASE IS UNENFORCEABLE.  
  SUBSECTION (B) PERMITS THE COURT, ON REQUEST OF A PARTY IN INTEREST AND AFTER 
NOTICE AND A HEARING, TO CONVERT THE CASE TO CHAPTER 11 AT ANY TIME.  THE DECISION 
WHETHER TO CONVERT IS LEFT IN THE SOUND DISCRETION OF THE COURT, BASED ON WHAT WILL 
MOST INURE TO THE BENEFIT OF ALL PARTIES IN INTEREST.  
  SUBSECTION (C) IS PART OF THE PROHIBITION AGAINST INVOLUNTARY CHAPTER 13 CASES, 
AND PROHIBITS THE COURT FROM CONVERTING A CASE TO CHAPTER 13 WITHOUT THE DEBTOR'S 
CONSENT.  
  SUBSECTION (D) REINFORCES SECTION 109 BY PROHIBITING CONVERSION TO A CHAPTER 
UNLESS THE DEBTOR IS ELIGIBLE TO BE A DEBTOR UNDER THAT CHAPTER. 
 


SECTION 707.  DISMISSAL 
  
  THIS SECTION AUTHORIZES THE COURT TO DISMISS A LIQUIDATION CASE ONLY FOR CAUSE, 
SUCH A UNREASONABLE DELAY BY THE DEBTOR THAT IS PREJUDICIAL TO CREDITORS OR 
NONPAYMENT OF ANY FEES AND CHARGES REQUIRED UNDER CHAPTER 123 OF TITLE 28.  THESE 
CAUSES ARE NOT EXHAUSTIVE, BUT MERELY ILLUSTRATIVE.  THE SECTION DOES NOT 
CONTEMPLATE, HOWEVER, THAT THE ABILITY OF THE DEBTOR TO REPAY HIS DEBTS IN WHOLE OR 
IN PART CONSTITUTES ADEQUATE CAUSE FOR DISMISSAL. TO PERMIT DISMISSAL ON THAT GROUND 
WOULD BE TO ENACT A NON-UNIFORM MANDATORY CHAPTER 13, IN LIEU OF THE REMEDY OF 
BANKRUPTCY. 
 


SUBCHAPTER II-- COLLECTION, LIQUIDATION, AND DISTRIBUTION OF THE ESTATE 
  


SECTION 721.  AUTHORIZATION TO OPERATE BUSINESS 
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  THIS SECTION IS DERIVED FROM SECTION 2A(5) OF THE BANKRUPTCY ACT.  IT PERMITS THE 
COURT TO AUTHORIZE THE OPERATION OF ANY BUSINESS OF THE DEBTOR FOR A LIMITED PERIOD, 
IF THE OPERATION IS IN THE BEST INTEREST OF THE ESTATE AND CONSISTENT WITH ORDERLY 
LIQUIDATION OF THE ESTATE.  AN EXAMPLE IS THE OPERATION OF A WATCH COMPANY TO 
CONVERT WATCH MOVEMENTS AND CASES INTO COMPLETED WATCHES WHICH WILL BRING MUCH 
HIGHER PRICES THAN THE COMPONENT PARTS WOULD HAVE BROUGHT. 
 


*95 **5881 SECTION 722.  REDEMPTION 
  
  THIS SECTION IS NEW AND IS BROADER THAN RIGHTS OF REDEMPTION UNDER THE UNIFORM 
COMMERCIAL CODE.  IT AUTHORIZES AN INDIVIDUAL DEBTOR TO REDEEM TANGIBLE PERSONAL 
PROPERTY INTENDED PRIMARILY FOR PERSONAL, FAMILY, OR HOUSEHOLD USE, FROM A LIEN 
SECURING A NONPURCHASE MONEY DISCHARGEABLE CONSUMER DEBT.  IT APPLIES ONLY IF THE 
DEBTOR'S INTEREST IN THE PROPERTY IS EXEMPT OR HAS BEEN ABANDONED.  
  THIS RIGHT TO REDEEM IS A VERY SUBSTANTIAL CHANGE FROM CURRENT LAW.  TO PREVENT 
ABUSES SUCH AS MAY OCCUR WHEN THE DEBTOR DELIBERATELY ALLOWS THE PROPERTY TO 
DEPRECIATE IN VALUE, THE DEBTOR WILL BE REQUIRED TO PAY THE FAIR MARKET VALUE OF THE 
GOODS OR THE AMOUNT OF THE CLAIM IF THE CLAIM IS LESS.  THE RIGHT IS PERSONAL TO THE 
DEBTOR AND NOT ASSIGNABLE. 
 


SECTION 723.  RIGHTS OF PARTNERSHIP TRUSTEE AGAINST GENERAL PARTNERS 
  
  THIS SECTION IS A SIGNIFICANT DEPARTURE FROM PRESENT LAW.  IT REPEALS THE JINGLE 
RULE, WHICH, FOR EASE OF ADMINISTRATION, DENIED PARTNERSHIP CREDITORS THEIR RIGHTS 
AGAINST GENERAL PARTNERS BY PERMITTING GENERAL PARTNERS' INDIVIDUAL CREDITORS TO 
SHARE IN THEIR ESTATES FIRST TO THE EXCLUSION OF PARTNERSHIP CREDITORS.  THE RESULT 
UNDER THIS SECTION MORE CLOSELY TRACKS GENERALLY APPLICABLE PARTNERSHIP LAW, WITHOUT 
A SIGNIFICANT ADMINISTRATIVE BURDEN.  
  SUBSECTION (A) SPECIFIES THAT EACH GENERAL PARTNER IN A PARTNERSHIP DEBTOR IS 
LIABLE TO THE PARTNERSHIP'S TRUSTEE FOR ANY DEFICIENCY OF PARTNERSHIP PROPERTY TO 
PAY IN FULL ALL ADMINISTRATIVE EXPENSES AND ALL CLAIMS AGAINST THE PARTNERSHIP.  
  SUBSECTION (B) REQUIRES THE TRUSTEE TO SEEK RECOVERY OF THE DEFICIENCY FROM ANY 
GENERAL PARTNER THAT IS NOT A DEBTOR IN A BANKRUPTCY CASE.  THE COURT IS EMPOWERED 
TO ORDER THAT PARTNER TO INDEMNIFY THE ESTATE OR NOT TO DISPOSE OF PROPERTY PENDING 
A DETERMINATION OF THE DEFICIENCY.  THE LANGUAGE OF THE SUBSECTION IS DIRECTED TO 
CASES UNDER THE BANKRUPTCY CODE.  HOWEVER, IF, DURING THE EARLY STAGES OF THE 
TRANSITION PERIOD, A PARTNER IN A PARTNERSHIP IS PROCEEDING UNDER THE BANKRUPTCY ACT 
WHILE THE PARTNERSHIP IS PROCEEDING UNDER THE BANKRUPTCY CODE, THE TRUSTEE SHOULD 
NOT FIRST SEEK RECOVERY AGAINST THE BANKRUPTCY ACT PARTNER. RATHER, THE BANKRUPTCY 
ACT PARTNER SHOULD BE DEEMED FOR THE PURPOSES OF THIS SECTION AND THE RIGHTS OF THE 
TRUSTEE TO BE PROCEEDING UNDER TITLE 11.  
  SUBSECTION (C) REQUIRES THE PARTNERSHIP TRUSTEE TO SEEK RECOVERY OF THE FULL 
AMOUNT OF THE DEFICIENCY FROM THE ESTATE OF EACH GENERAL PARTNER THAT IS A DEBTOR IN 
A BANKRUPTCY CASE.  THE TRUSTEE WILL SHARE EQUALLY WITH THE PARTNERS' INDIVIDUAL 
CREDITORS IN THE ASSETS OF THE PARTNERS' ESTATES.  CLAIMS OF PARTNERSHIP CREDITORS 
WHO MAY HAVE FILED AGAINST THE PARTNER WILL BE DISALLOWED TO AVOID DOUBLE COUNTING.  
  SUBSECTION (D) PROVIDES FOR THE CASE WHERE THE TOTAL RECOVERY FROM ALL OF THE 
BANKRUPT GENERAL PARTNERS IS GREATER THAN THE DEFICIENCY OF WHICH THE TRUSTEE SOUGHT 
RECOVERY.  THIS CASE WOULD MOST LIKELY OCCUR FOR A PARTNERSHIP WITH A LARGE NUMBER 
OF GENERAL PARTNERS. IF THE SITUATION ARISES, THE COURT IS REQUIRED TO DETERMINE AN 
EQUITABLE REDISTRIBUTION OF THE SURPLUS TO THE ESTATE OF THE GENERAL PARTNERS.  THE 
DETERMINATION WILL BE BASED ON FACTORS SUCH AS THE RELATIVE LIABILITY OF EACH OF THE 
GENERAL PARTNERS UNDER THE PARTNERSHIP AGREEMENT AND *96 **5882 THE RELATIVE RIGHTS 
OF EACH OF THE GENERAL PARTNERS IN THE PROFITS OF THE ENTERPRISE UNDER THE 
PARTNERSHIP AGREEMENT. 
 


SECTION 724. TREATMENT OF CERTAIN LIENS 
  
  SUBSECTION (A) OF SECTION 724 PERMITS THE TRUSTEE TO AVOID A LIEN THAT SECURES A 
FINE, PENALTY, FORFEITURE, OR MULTIPLE, PUNITIVE, OR EXEMPLARY DAMAGES CLAIM TO THE 
EXTENT THAT THE CLAIM IS NOT COMPENSATION FOR ACTUAL PECUNIARY LOSS.  THE SUBSECTION 
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FOLLOWS THE POLICY FOUND IN SECTION 57J OF THE BANKRUPTCY ACT OF THE PROTECTING 
UNSECURED CREDITORS FROM THE DEBTOR'S WRONGDOING, BUT EXPANDS THE PROTECTION 
AFFORDED.  THE LIEN IS MADE VOIDABLE RATHER THAN VOID IN CHAPTER 7, IN ORDER TO 
PERMIT THE LIEN TO BE REVIVED IF THE CASE IS CONVERTED TO CHAPTER 11, UNDER WHICH 
PENALTY LIENS ARE NOT VOIDABLE. TO MAKE THE LIEN VOID WOULD BE TO PERMIT THE FILING 
OF A CHAPTER 7, THE VOIDING OF THE LIEN, AND THE CONVERSION TO A CHAPTER 11, SIMPLY 
TO AVOID A PENALTY LIEN, WHICH SHOULD BE VALID IN A REORGANIZATION CASE.  
  SUBSECTION (B) GOVERNS TAX LIENS.  THIS PROVISION RETAINS THE RULE OF PRESENT 
BANKRUPTCY LAW (SEC. 67(C)(3) OF THE BANKRUPTCY ACT) THAT A TAX LIEN ON PERSONAL 
PROPERTY, IF NOT AVOIDABLE BY THE TRUSTEE, IS SUBORDINATED IN PAYMENT TO UNSECURED 
CLAIMS HAVING A HIGHER PRIORITY THAN UNSECURED TAX CLAIMS.  THOSE OTHER CLAIMS MAY 
BE SATISFIED FROM THE AMOUNT THAT WOULD OTHERWISE HAVE BEEN APPLIED TO THE TAX LIEN, 
AND ANY EXCESS OF THE AMOUNT OF THE LIEN IS THEN APPLIED TO THE TAX.  ANY PERSONAL 
PROPERTY (OR SALE PROCEEDS) REMAINING IS TO BE USED TO SATISFY CLAIMS SECURED BY 
LIENS WHICH ARE JUNIOR TO THE TAX LIEN. ANY PROCEEDS REMAINING ARE NEXT APPLIED TO 
PAY ANY UNPAID BALANCE OF THE TAX LIEN.  
  SUBSECTION (D) SPECIFIES THAT ANY STATUTORY LIEN WHOSE PRIORITY IS DETERMINED IN 
THE SAME MANNER AS A TAX LIEN IS TO BE TREATED AS A TAX LIEN UNDER THIS SECTION, 
EVEN IF THE LIEN DOES NOT SECURE A CLAIM FOR TAXES.  AN EXAMPLE IS THE ERISA LIEN. 
 


SECTION 725.  DISPOSITION OF CERTAIN PROPERTY 
  
  THIS SECTION REQUIRES THE COURT TO DETERMINE THE APPROPRIATE DISPOSITION OF 
PROPERTY IN WHICH THE ESTATE AND AN ENTITY OTHER THAN THE ESTATE HAVE AN INTEREST.  
IT WOULD APPLY, FOR EXAMPLE, TO PROPERTY SUBJECT TO A LIEN OR PROPERTY CO-OWNED BY 
THE ESTATE AND ANOTHER ENTITY.  THE COURT MUST MAKE THE DETERMINATION WITH RESPECT 
TO PROPERTY THAT IS NOT DISPOSED OF UNDER ANOTHER SECTION OF THE BANKRUPTCY CODE, 
SUCH AS BY ABANDONMENT UNDER SECTION 554, BY SALE OR DISTRIBUTION UNDER 363, OR BY 
ALLOWING FORECLOSURE BY A SECURED CREDITOR BY LIFTING THE STAY UNDER SECTION 362.  
THE PURPOSE OF THE SECTION IS TO GIVE THE COURT APPROPRIATE AUTHORITY TO ENSURE THAT 
COLLATERAL OR ITS PROCEEDS IS RETURNED TO THE PROPER SECURED CREDITOR, THAT 
CONSIGNED OR BAILED GOODS ARE RETURNED TO THE CONSIGNOR OR BAILOR, AND SO ON.  
CURRENT LAW IS CURIOUSLY SILENT ON THIS POINT, THOUGH CASE LAW HAS GROWN TO FILL THE 
VOID. THE SECTION IS IN LIEU OF A SECTION THAT WOULD DIRECT A CERTAIN DISTRIBUTION 
TO SECURED CREDITORS.  IT GIVES THE COURT GREATER FLEXIBILITY TO MEET THE 
CIRCUMSTANCES, AND IT IS BROADER, PERMITTING DISPOSITION OF PROPERTY SUBJECT TO A 
CO-OWNERSHIP INTEREST. 
 


SECTION 726.  DISTRIBUTION OF PROPERTY OF THE ESTATE 
  
  THIS SECTION IS THE GENERAL DISTRIBUTION SECTION FOR LIQUIDATION CASES.  IT 
DICTATES THE ORDER IN WHICH DISTRIBUTION OF PROPERTY OF THE ESTATE, *97 **5883 WHICH 
HAS USUALLY BEEN REDUCED TO MONEY BY THE TRUSTEE UNDER THE REQUIREMENTS OF SECTION 
704(1).  
  FIRST, PROPERTY IS DISTRIBUTED AMONG PRIORITY CLAIMANTS, AS DETERMINED BY SECTION 
507, AND IN THE ORDER PRESCRIBED BY SECTION 507.  SECOND, DISTRIBUTION IS TO GENERAL 
UNSECURED CREDITORS.  THIS CLASS EXCLUDES PRIORITY CREDITORS AND THE TWO CLASSES OF 
SUBORDINATED CREDITORS SPECIFIED BELOW.  THE PROVISION IS WRITTEN TO PERMIT 
DISTRIBUTION TO CREDITORS THAT TARDILY FILE CLAIMS IF THEIR TARDINESS WAS DUE TO 
LACK OF NOTICE OR KNOWLEDGE OF THE CASE. THOUGH IT IS IN THE INTEREST OF THE ESTATE 
TO ENCOURAGE TIMELY FILING, WHEN TARDY FILING IS NOT THE RESULT OF A FAILURE TO ACT 
BY THE CREDITOR, THE NORMAL SUBORDINATION PENALTY SHOULD NOT APPLY. THIRD 
DISTRIBUTION IS TO GENERAL UNSECURED CREDITORS WHO TARDILY FILE.  FOURTH 
DISTRIBUTION IS TO HOLDERS OF FINE, PENALTY, FORFEITURE, OR MULTIPLE, PUNITIVE, OR 
EXEMPLARY DAMAGE CLAIMS.  MORE OF THESE CLAIMS ARE DISALLOWED ENTIRELY UNDER PRESENT 
LAW.  THEY ARE SIMPLY SUBORDINATED HERE.  
  PARAGRAPH (4) PROVIDES THAT PUNITIVE PENALTIES, INCLUDING PREPETITION TAX 
PENALTIES, ARE SUBORDINATED TO THE PAYMENT OF ALL OTHER CLASSES OF CLAIMS, EXCEPT 
CLAIMS FOR INTEREST ACCRUING DURING THE CASE.  IN EFFECT, THESE PENALTIES ARE 
PAYABLE OUT OF THE ESTATE'S ASSETS ONLY IF AND TO THE EXTENT THAT A SURPLUS OF 
ASSETS WOULD OTHERWISE REMAIN AT THE CLOSE OF THE CASE FOR DISTRIBUTION BACK TO THE 
DEBTOR.  
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  PARAGRAPH (5) PROVIDES THAT POSTPETITION INTEREST ON PREPETITION CLAIMS IS ALSO TO 
BE PAID TO THE CREDITOR IN A SUBORDINATED POSITION.  LIKE PREPETITION PENALTIES, 
SUCH INTEREST WILL BE PAID FROM THE ESTATE ONLY IF AND TO THE EXTENT THAT A SURPLUS 
OF ASSETS WOULD OTHERWISE REMAIN FOR RETURN TO THE DEBTOR AT THE CLOSE OF THE CASE.  
  THIS SECTION ALSO SPECIFIES THAT INTEREST ACCRUED ON ALL CLAIMS (INCLUDING 
PRIORITY AND NONPRIORITY TAX CLAIMS) WHICH ACCRUED BEFORE THE DATE OF THE FILING OF 
THE TITLE 11 PETITION IS TO BE PAID IN THE SAME ORDER OF DISTRIBUTION OF THE 
ESTATE'S ASSETS AS THE PRINCIPAL AMOUNT OF THE RELATED CLAIMS.  
  ANY SURPLUS IS PAID TO THE DEBTOR UNDER PARAGRAPH (6).  
  SUBSECTION (B) FOLLOWS CURRENT LAW.  IT SPECIFIES THAT CLAIMS WITHIN A PARTICULAR 
CLASS ARE TO BE PAID PRO RATA.  THIS PROVISION WILL APPLY, OF COURSE, ONLY WHEN 
THERE ARE INADEQUATE FUNDS TO PAY THE HOLDERS OF CLAIMS OF A PARTICULAR CLASS IN 
FULL. THE EXCEPTION FOUND IN THE SECTION, WHICH ALSO FOLLOWS CURRENT LAW, SPECIFIES 
THAT LIQUIDATION ADMINISTRATIVE EXPENSES ARE TO BE PAID AHEAD OF REORGANIZATION 
ADMINISTRATIVE EXPENSES IF THE CASE HAS BEEN CONVERTED FROM A REORGANIZATION CASE TO 
A LIQUIDATION CASE, OR FROM AN INDIVIDUAL REPAYMENT PLAN CASE TO A LIQUIDATION CASE.  
  SUBSECTION (C) GOVERNS DISTRIBUTIONS IN CASES IN WHICH THERE IS COMMUNITY PROPERTY 
AND OTHER PROPERTY OF THE ESTATE. THE SECTION REQUIRES THE TWO KINDS OF PROPERTY TO 
BE SEGREGATED. THE DISTRIBUTION IS AS FOLLOWS:  FIRST, ADMINISTRATIVE EXPENSES ARE 
TO BE PAID, AS THE COURT DETERMINES ON ANY REASONABLE EQUITABLE BASIS, FROM BOTH 
KINDS OF PROPERTY.  THE COURT WILL DIVIDE ADMINISTRATIVE EXPENSES ACCORDING TO SUCH 
FACTORS AS THE AMOUNT OF EACH KIND OF PROPERTY IN THE ESTATE, THE COST OF 
PRESERVATION AND LIQUIDATION OF EACH KIND OF PROPERTY, AND WHETHER PRESERVATION AND 
LIQUIDATION OF EACH KIND OF PROPERTY, AND WHETHER ANY PARTICULAR ADMINISTRATIVE 
EXPENSES ARE ATTRIBUTABLE TO ONE KIND OF PROPERTY OR THE OTHER. SECOND, CLAIMS ARE 
TO BE PAID AS PROVIDED *98 **5884 UNDER SUBSECTION (A) (THE NORMAL LIQUIDATION CASE 
DISTRIBUTION RULES) IN THE FOLLOWING ORDER AND MANNER:  FIRST, COMMUNITY CLAIMS 
AGAINST THE DEBTOR OR THE DEBTOR'S SPOUSE ARE PAID FROM COMMUNITY PROPERTY, EXCEPT 
SUCH AS IS LIABLE SOLELY FOR THE DEBTS OF THE DEBTOR.  
  SECOND, COMMUNITY CLAIMS AGAINST THE DEBTOR, TO THE EXTENT NOT PAID UNDER THE 
FIRST PROVISION, ARE PAID FROM COMMUNITY PROPERTY THAT IS SOLELY LIABLE FOR THE 
DEBTS OF THE DEBTOR.  THIRD, COMMUNITY CLAIMS, TO THE EXTENT THEY REMAIN UNPAID, AND 
ALL OTHER CLAIMS AGAINST THE DEBTOR, ARE PAID FROM NONCOMMUNITY PROPERTY. FOURTH, IF 
ANY COMMUNITY CLAIMS AGAINST THE DEBTOR OR THE DEBTOR'S SPOUSE REMAIN UNPAID, THEY 
ARE PAID FROM WHATEVER PROPERTY REMAINS IN THE ESTATE.  THIS WOULD OCCUR IF 
COMMUNITY CLAIMS AGAINST THE DEBTOR'S SPOUSE ARE LARGE IN AMOUNT AND MOST OF THE 
ESTATE'S PROPERTY IS PROPERTY SOLELY LIABLE, UNDER NONBANKRUPTCY LAW, FOR DEBTS OF 
THE DEBTOR.  
  THE MARSHALLING RULES IN THIS SECTION APPLY ONLY TO PROPERTY OF THE ESTATE.  
HOWEVER, THEY WILL PROVIDE A GUIDE TO THE COURTS IN THE INTERPRETATION OF PROPOSED 
11 U.S.C. 725, RELATING TO DISTRIBUTION OF COLLATERAL, IN CASES IN WHICH THERE IS 
COMMUNITY PROPERTY.  IF A SECURED CREDITOR HAS A LIEN ON BOTH COMMUNITY AND NON-
COMMUNITY PROPERTY, THE MARSHALLING RULES HERE-- BY ANALOGY WOULD DICTATE THAT THE 
CREDITOR BE SATISFIED FIRST OUT OF COMMUNITY PROPERTY, AND THEN OUT OF SEPARATE 
PROPERTY. 
 


SECTION 727.  DISCHARGE 
  
  THIS SECTION IS THE HEART OF THE FRESH START PROVISIONS OF THE BANKRUPTCY LAW.  
SUBSECTION (A) REQUIRES THE COURT TO GRANT A DEBTOR A DISCHARGE UNLESS ONE OF NINE 
CONDITIONS IS MET. THE FIRST CONDITION IS THAT THE DEBTOR IS NOT AN INDIVIDUAL.  
THIS IS A CHANGE FROM PRESENT LAW, UNDER WHICH CORPORATIONS AND PARTNERSHIPS MAY BE 
DISCHARGED IN LIQUIDATION CASES, THOUGH THEY RARELY ARE. THE CHANGE IN POLICY WILL 
AVOID TRAFFICKING IN CORPORATE SHELLS AND IN BANKRUPT PARTNERSHIPS.  'INDIVIDUAL' 
INCLUDES A DECEASED INDIVIDUAL, SO THAT IF THE DEBTOR DIES DURING THE BANKRUPTCY 
CASE, HE WILL NEVERTHELESS BE RELEASED FROM HIS DEBTS, AND HIS ESTATE WILL NOT BE 
LIABLE FOR THEM.  CREDITORS WILL BE ENTITLED TO ONLY ONE SATISFACTION-- FROM THE 
BANKRUPTCY ESTATE AND NOT FROM THE PROBATE ESTATE.  
  THE NEXT THREE GROUNDS FOR DENIAL OF DISCHARGE CENTER ON THE DEBTOR'S WRONGDOING 
IN OR IN CONNECTION WITH THE BANKRUPTCY CASE. THEY ARE DERIVED FROM BANKRUPTCY ACT 
SEC. 14C.  IF THE DEBTOR, WITH INTENT TO HINDER, DELAY, OR DEFRAUD HIS CREDITORS OR 
AN OFFICER OF THE ESTATE, HAS TRANSFERRED, REMOVED, DESTROYED, DESTROYED, MUTILATED, 


©  2006 Thomson/West. No Claim to Orig. U.S. Govt. Works. 
 



http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=11USCAS362&FindType=L

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=11USCAS725&FindType=L





S. REP. 95-989 Page 73
S. REP. 95-989, S. Rep. No. 989, 95TH Cong., 2ND Sess. 1978, 1978 U.S.C.C.A.N.
5787, 1978 WL 8531 (Leg.Hist.) 
(Cite as: S. REP. 95-989,  1978 U.S.C.C.A.N. 5787) 
 
OR CONCEALED, OR HAS PERMITTED ANY SUCH ACTION WITH RESPECT TO, PROPERTY OF THE 
DEBTOR WITHIN THE YEAR PRECEDING THE CASE, OR PROPERTY OF THE ESTATE AFTER THE 
COMMENCEMENT OF THE CASE, THEN THE DEBTOR IS DENIED DISCHARGE.  THE DEBTOR IS ALSO 
DENIED DISCHARGE IF HE HAS CONCEALED, DESTROYED, MUTILATED, FALSIFIED, OR FAILED TO 
KEEP OR PRESERVE ANY BOOKS AND RECORDS FROM WHICH HIS FINANCIAL CONDITION MIGHT BE 
ASCERTAINED, UNLESS THE ACT OR FAILURE TO ACT WAS JUSTIFIED UNDER ALL THE 
CIRCUMSTANCES OF THE CASE.  THE FOURTH GROUND FOR DENIAL OF DISCHARGE IS THE 
COMMISSION OF A BANKRUPTCY CRIME, ALTHOUGH THE STANDARD OF PROOF IS PREPONDERANCE OF 
THE EVIDENCE RATHER THAN PROOF BEYOND A REASONABLE DOUBT. THESE CRIMES INCLUDE THE 
MAKING OF A FALSE OATH OR ACCOUNT, THE USE OR PRESENTATION OF A FALSE *99 **5885 
CLAIM, THE GIVING OR RECEIVING OF MONEY FOR ACTING OR FORBEARING TO ACT, AND THE 
WITHHOLDING FROM AN OFFICER OF THE ESTATE ENTITLED TO POSSESSION OF BOOKS AND 
RECORDS RELATING TO THE DEBTOR'S FINANCIAL AFFAIRS.  
  THE FIFTH GROUND FOR DENIAL OF DISCHARGE IS THE FAILURE OF THE DEBTOR TO EXPLAIN 
SATISFACTORILY ANY LOSS OF ASSETS OR DEFICIENCY OF ASSETS TO MEET THE DEBTOR'S 
LIABILITIES. THE SIXTH GROUND CONCERNS REFUSAL TO TESTIFY.  IT IS A CHANGE FROM 
PRESENT LAW, UNDER WHICH THE DEBTOR MAY BE DENIED DISCHARGE FOR LEGITIMATELY 
EXERCISING HIS RIGHT AGAINST SELF-INCRIMINATION.  UNDER THIS PROVISION, THE DEBTOR 
MAY BE DENIED DISCHARGE IF HE REFUSES TO OBEY ANY LAWFUL ORDER OF THE COURT, OR IF 
HE REFUSES TO TESTIFY AFTER HAVING BEEN GRANTED IMMUNITY OR AFTER IMPROPERLY 
INVOKING THE CONSTITUTIONAL PRIVILEGE AGAINST SELF-INCRIMINATION.  
  THE SEVENTH GROUND FOR DENIAL OF DISCHARGE IS THE COMMISSION OF AN ACT SPECIFIED 
IN GROUNDS TWO THROUGH SIX DURING THE YEAR BEFORE THE DEBTOR'S CASE IN CONNECTION 
WITH ANOTHER BANKRUPTCY CASE CONCERNING AN INSIDER.  
  THE EIGHTH GROUND FOR DENIAL OF DISCHARGE IS DERIVED FROM SEC. 14C(5) OF THE 
BANKRUPTCY ACT.  IF THE DEBTOR HAS BEEN GRANTED A DISCHARGE IN A CASE COMMENCED 
WITHIN 6 YEARS PRECEDING THE PRESENT BANKRUPTCY CASE, HE IS DENIED DISCHARGE.  THIS 
PROVISION, WHICH IS NO CHANGE FROM CURRENT LAW WITH RESPECT TO STRAIGHT BANKRUPTCY, 
IS THE 6-YEAR BAR TO DISCHARGE.  DISCHARGE UNDER CHAPTER 11 WILL BAR A DISCHARGE FOR 
6 YEARS. AS UNDER CURRENT LAW, CONFIRMATION OF A COMPOSITION WAGE EARNER PLAN UNDER 
CHAPTER 13 IS A BASIS FOR INVOKING THE 6- YEAR BAR.  
  THE NINTH GROUND IS APPROVAL BY THE COURT OF A WAIVER OF DISCHARGE.  
  SUBSECTION (B) SPECIFIES THAT THE DISCHARGE GRANTED UNDER THIS SECTION DISCHARGES 
THE DEBTOR FROM ALL DEBTS THAT AROSE BEFORE THE DATE OF THE ORDER FOR RELIEF.  IT IS 
IRRELEVANT WHETHER OR NOT A PROOF OF CLAIM WAS FILED WITH RESPECT TO THE DEBT, AND 
WHETHER OR NOT THE CLAIM BASED ON THE DEBT WAS ALLOWED.  
  SUBSECTION (C) PERMITS THE TRUSTEE, OR A CREDITOR, TO OBJECT TO DISCHARGE.  IT 
ALSO PERMITS THE COURT, ON REQUEST OF A PARTY IN INTEREST, TO ORDER THE TRUSTEE TO 
EXAMINE THE ACTS AND CONDUCT OF THE DEBTOR TO DETERMINE WHETHER A GROUND FOR DENIAL 
OF DISCHARGE EXISTS.  
  SUBSECTION (D) REQUIRES THE COURT TO REVOKE A DISCHARGE ALREADY GRANTED IN CERTAIN 
CIRCUMSTANCES. IF THE DEBTOR OBTAINED THE DISCHARGE THROUGH FRAUD, IF HE ACQUIRED 
AND CONCEALED PROPERTY OF THE ESTATE, OR IF HE REFUSED TO OBEY A COURT ORDER OR TO 
TESTIFY, THE DISCHARGE IS TO BE REVOKED.  
  SUBSECTION (E) PERMITS THE TRUSTEE OR A CREDITOR TO REQUEST REVOCATION OF A 
DISCHARGE WITHIN 1 YEAR AFTER THE DISCHARGE IS GRANTED, ON THE GROUNDS OF FRAUD, AND 
WITHIN ONE YEAR OF DISCHARGE OR THE DATE OF THE CLOSING OF THE CASE, WHICHEVER IS 
LATER, ON OTHER GROUNDS. 
 


SECTION 728.  SPECIAL TAX PROVISIONS 
  
  SECTION 728 OF TITLE 11 APPLIES ONLY TO STATE AND LOCAL TAXATION.  THIS PROVISION 
CONTAINS FOUR SUBSECTIONS WHICH EMBODY SPECIAL TAX PROVISIONS THAT APPLY IN A CASE 
UNDER CHAPTER 7. SUBSECTION (A) TERMINATES THE TAXABLE YEAR OF AN INDIVIDUAL DEBTOR 
ON THE DATE OF THE ORDER FOR RELIEF UNDER CHAPTER 7 OF TITLE 11. THE DATE OF 
TERMINATION OF THE INDIVIDUAL'S TAXABLE YEAR IS THE DATE ON WHICH THE ESTATE FIRST 
BECOMES A SEPARATE TAXABLE ENTITY.  IF THE CASE WAS ORIGINALLY FILED UNDER *100 
**5886 CHAPTER 11 OF TITLE 11, THEN THE ESTATE WOULD HAVE BEEN MADE A SEPARATE 
TAXABLE ENTITY ON THE DATE OF THE ORDER FOR RELIEF UNDER THAT CHAPTER.  IN THE RARE 
CASE OF A MULTIPLE CONVERSION, THEN THE DATE OF THE ORDER FOR RELIEF UNDER THE FIRST 
CHAPTER UNDER WHICH THE ESTATE WAS A SEPARATE TAXABLE ENTITY IS CONTROLLING.  
  SUBSECTION (B) PERMITS THE TRUSTEE OF THE ESTATE OF AN INDIVIDUAL DEBTOR OR A 
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CORPORATION IN A CASE UNDER CHAPTER 7 OF TITLE 11 TO MAKE A TAX RETURN ONLY IF THE 
ESTATE OR CORPORATION HAS NET TAXABLE INCOME FOR THE ENTIRE CASE.  IF THE ESTATE OR 
CORPORATION HAS NET TAXABLE INCOME AT THE CLOSE OF THE CASE, THEN THE TRUSTEE FILES 
AN INCOME TAX RETURN FOR EACH TAX YEAR DURING WHICH THE CASE WAS PENDING.  THE 
TRUSTEE OF A PARTNERSHIP DEBTOR MUST ALWAYS FILE RETURNS FOR EACH SUCH TAXABLE 
PERIOD.  
  SUBSECTION (C) SETS FORTH A MARSHALLING RULE PERTAINING TO TAX CLAIMS AGAINST A 
PARTNER AND A PARTNERSHIP IN A CASE UNDER CHAPTER 7 OF TITLE 11.  TO THE EXTENT THAT 
THE INCOME TAX LIABILITY AROSE FROM THE INCLUSION OF UNDISTRIBUTED EARNINGS IN THE 
PARTNER'S TAXABLE INCOME, THE COURT IS REQUIRED TO DISALLOW THE TAX CLAIM AGAINST 
THE PARTNER'S ESTATE AND TO ALLOW SUCH CLAIM AGAINST THE PARTNERSHIP ESTATE.  NO 
BURDEN IS PLACED ON THE TAXING AUTHORITY; THE TAXING AUTHORITY SHOULD FILE A 
COMPLETE PROOF OF CLAIM IN EACH CASE AND THE COURT WILL EXECUTE THE MARSHALLING.  IF 
THE PARTNERSHIP'S ASSETS ARE INSUFFICIENT TO SATISFY PARTNERSHIP CREDITORS IN FULL, 
THEN SECTION 723(C) OF TITLE 11 WILL APPLY, NOT WITHSTANDING THIS SUBSECTION, TO 
ALLOW ANY UNSATISFIED TAX CLAIMS TO BE ASSERTED BY THE PARTNERSHIP TRUSTEE AGAINST 
THE ESTATE OF THE PARTNER.  THE MARSHALLING RULE UNDER THIS SUBSECTION APPLIES ONLY 
FOR PURPOSES OF ALLOWANCE AND DISTRIBUTION.  THUS THE TAX CLAIM MAY BE 
NONDISCHARGEABLE WITH RESPECT TO AN INDIVIDUAL PARTNER.  
  SUBSECTION (D) REQUIRES THE COURT TO APPORTION ANY TAX REFUND OR REDUCTION OF TAX 
BETWEEN THE ESTATE OF A PARTNER AND THE ESTATE OF HIS PARTNERSHIP.  THE STANDARD OF 
APPORTIONMENT ENTITLES THE PARTNERSHIP ESTATE TO RECEIVE THAT PART OF THE TAX REFUND 
OR REDUCTION THAT IS ATTRIBUTABLE TO LOSSES SUSTAINED BY THE PARTNERSHIP THAT WERE 
DEDUCTED BY THE PARTNER BUT FOR WHICH THE PARTNER NEVER REIMBURSED THE PARTNERSHIP.  
THE PARTNER'S ESTATE RECEIVES ANY PART NOT ALLOCATED TO THE PARTNERSHIP ESTATE.  THE 
SECTION APPLIES NOTWITHSTANDING SECTION 541 OF TITLE 11, WHICH INCLUDES THE 
PARTNER'S RIGHT TO A TAX REFUND OR TO REDUCTION OF TAX AS PROPERTY OF THE PARTNER'S 
ESTATE. 
 


SUBCHAPTER III-- STOCKBROKER LIQUIDATION 
  


SECTION 741.  DEFINITIONS FOR THIS SUBCHAPTER 
  
  SECTION 741 SETS FORTH DEFINITIONS FOR SUBCHAPTER III OF CHAPTER 7.  
  PARAGRAPH (1) DEFINES 'COMMISSION' TO MEAN THE SECURITIES AND EXCHANGE COMMISSION.  
  PARAGRAPH (2) DEFINES 'CUSTOMER' TO INCLUDE ANYBODY THAT INTERACTS WITH THE DEBTOR 
IN A CAPACITY THAT CONCERNS SECURITIES TRANSACTIONS.  THE TERM EMBRACES CASH OR 
MARGIN CUSTOMERS OF A BROKER OR DEALER IN THE BROADEST SENSE.  
  PARAGRAPH (3) DEFINES 'CUSTOMER NAME SECURITY' IN A RESTRICTIVE FASHION TO INCLUDE 
ONLY NON-TRANSFERRABLE SECURITIES THAT ARE REGISTERED, OR IN THE PROCESS OF BEING 
REGISTERED IN A CUSTOMER'S OWN NAME.  THE *101 **5887 SECURITIES MUST NOT BE 
ENDORSED BY THE CUSTOMER AND THE STOCKBROKER MUST NOT BE ABLE TO LEGALLY TRANSFER 
THE SECURITIES BY DELIVERY, BY A POWER OF ATTORNEY, OR OTHERWISE.  
  PARAGRAPH (4) DEFINES 'CUSTOMER PROPERTY' TO INCLUDE ALL PROPERTY OF THE DEBTOR 
THAT HAS BEEN SEGREGATED FOR CUSTOMERS OR PROPERTY THAT SHOULD HAVE BEEN SEGREGATED 
BUT WAS UNLAWFULLY CONVERTED.  CLAUSE (I) REFERS TO CUSTOMER PROPERTY NOT PROPERLY 
SEGREGATED BY THE DEBTOR OR CUSTOMER PROPERTY CONVERTED AND THEN RECOVERED SO AS TO 
BECOME PROPERTY OF THE ESTATE.  UNLAWFULLY CONVERTED PROPERTY THAT HAS BEEN 
TRANSFERRED TO A THIRD PARTY IS EXCLUDED UNTIL IT IS RECOVERED AS PROPERTY OF THE 
ESTATE BY VIRTUE OF THE AVOIDING POWERS. THE CONCEPT EXCLUDES CUSTOMER NAME 
SECURITIES THAT HAVE BEEN DELIVERED TO OR RECLAIMED BY A CUSTOMER AND ANY PROPERTY 
PROPERLY BELONGING TO THE STOCKHOLDER, SUCH AS MONEY DEPOSITED BY A CUSTOMER TO PAY 
FOR SECURITIES THAT THE STOCKHOLDER HAS DISTRIBUTED TO SUCH CUSTOMER.  
  PARAGRAPH (5) DEFINES 'NET EQUITY' TO ESTABLISH THE EXTENT TO WHICH A CUSTOMER 
WILL BE ENTITLED TO SHARE IN THE SINGLE AND SEPARATE FUND.  ACCOUNTS OF A CUSTOMER 
ARE AGGREGATED AND OFFSET ONLY TO THE EXTENT THE ACCOUNTS ARE HELD BY THE CUSTOMER 
IN THE SAME CAPACITY.  THUS, A PERSONAL ACCOUNT IS SEPARATE FROM AN ACCOUNT HELD AS 
TRUSTEE.  IN A COMMUNITY PROPERTY STATE AN ACCOUNT HELD FOR THE COMMUNITY IS 
DISTINCT FROM AN ACCOUNT HELD AS SEPARATE PROPERTY.  
  THE NET EQUITY IS COMPUTED BY LIQUIDATING ALL SECURITIES POSITIONS IN THE ACCOUNTS 
AND CREDITING THE ACCOUNT WITH ANY AMOUNT DUE TO THE CUSTOMER. REGARDLESS OF THE 
ACTUAL DATES, IF ANY, OF LIQUIDATION, THE CUSTOMER IS ONLY ENTITLED TO THE 
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LIQUIDATION VALUE AT THE TIME OF THE FILING OF THE PETITION. TO AVOID DOUBLE 
COUNTING, THE LIQUIDATION VALUE OF CUSTOMER NAME SECURITIES BELONGING TO A CUSTOMER 
IS EXCLUDED FROM NET EQUITY. THUS, CLAUSE (II) INCLUDES CLAIMS AGAINST A CUSTOMER 
RESULTING FROM THE LIQUIDATION OF A SECURITY UNDER CLAUSE (I).  THE VALUE OF A 
SECURITY ON WHICH TRADING HAS BEEN SUSPENDED AT THE TIME OF THE FILING OF THE 
PETITION WILL BE ESTIMATED.  ONCE THE NET LIQUIDATION VALUE IS COMPUTED, ANY AMOUNT 
THAT THE CUSTOMER OWES TO THE STOCKBROKER IS SUBTRACTED INCLUDING ANY AMOUNT THAT 
WOULD BE OWING AFTER THE HYPOTHETICAL LIQUIDATION, SUCH AS BROKERAGE FEES.  DEBTS 
OWED BY THE CUSTOMER TO THE DEBTOR, OTHER THAN IN A SECURITIES RELATED TRANSACTION, 
WILL NOT REDUCE THE NET EQUITY OF THE CUSTOMER. FINALLY, NET EQUITY IS INCREASED BY 
ANY PAYMENT BY THE CUSTOMER TO THE DEBTOR ACTUALLY PAID WITHIN 60 DAYS AFTER NOTICE.  
THE PRINCIPAL REASON A CUSTOMER WOULD MAKE SUCH A PAYMENT IS TO RECLAIM CUSTOMER 
NAME SECURITIES UNDER SEC. 751.  
  PARAGRAPH (6) DEFINES '1934 ACT' TO MEAN THE SECURITIES EXCHANGE ACT OF 1934.  
  PARAGRAPH (7) DEFINES 'SIPC' TO MEAN THE SECURITIES INVESTOR PROTECTION 
CORPORATION. 
 


SECTION 742.  EFFECT OF SECTION 362 OF THIS SUBCHAPTER 
  
  SECTION 742 INDICATES THAT THE AUTOMATIC STAY DOES NOT PREVENT SIPC FROM FILING AN 
APPLICATION FOR A PROTECTIVE DECREE UNDER SIPC. IF SIPA DOES FILE SUCH AN 
APPLICATION, THEN ALL BANKRUPTCY PROCEEDINGS ARE SUSPENDED UNTIL THE SIPC ACTION IS 
COMPLETED. IF SIPC COMPLETES LIQUIDATION OF THE STOCKBROKER THEN THE BANKRUPTCY CASE 
IS DISMISSED. 
 


*102 **5888 SECTION 743.  NOTICE 
  
  SECTION 743 REQUIRES THAT NOTICE OF THE ORDER FOR RELIEF BE GIVEN TO SIPC AND TO 
THE SEC IN EVERY STOCKBROKER CASE. 
 


SECTION 744.  EXECUTORY CONTRACTS 
  
  SECTION 744 INSTRUCTS THE COURT TO GIVE THE TRUSTEE A REASONABLE TIME, NOT TO 
EXCEED 30 DAYS, TO ASSUME OR REJECT ANY EXECUTORY CONTRACT OF THE STOCKBROKER TO BUY 
OR SELL SECURITIES. ANY CONTRACT NOT ASSUMED WITHIN THE TIME FIXED BY THE COURT IS 
CONSIDERED TO BE REJECTED. 
 


SECTION 745.  TREATMENT OF ACCOUNTS 
  
  SECTION 745(A) INDICATES THAT EACH ACCOUNT HELD BY A CUSTOMER IN A SEPARATE 
CAPACITY IS TO BE CONSIDERED A SEPARATE ACCOUNT.  THIS PREVENTS THE OFFSET OF 
ACCOUNTS HELD IN DIFFERENT CAPACITIES.  
  SUBSECTION (B) INDICATES THAT A BANK OR ANOTHER STOCKBROKER THAT IS A CUSTOMER OF 
A DEBTOR IS CONSIDERED TO HOLD ITS CUSTOMERS ACCOUNTS IN SEPARATE CAPACITIES.  THUS 
A BANK OR OTHER STOCKBROKER IS NOT TREATED AS A MUTUAL FUND FOR PURPOSES OF BULK 
INVESTMENT. THIS PROTECTS UNRELATED CUSTOMERS OF A BANK OR OTHER STOCKHOLDER FROM 
HAVING THEIR ACCOUNTS OFFSET.  
  SUBSECTION (C) EFFECTS THE SAME RESULT WITH RESPECT TO A TRUST SO THAT EACH 
BENEFICIARY IS TREATED AS THE CUSTOMER OF THE DEBTOR RATHER THAN THE TRUST ITSELF.  
THIS ELIMINATES ANY DOUBT WHETHER A TRUSTEE HOLDS A PERSONAL ACCOUNT IN A SEPARATE 
CAPACITY FROM HIS TRUSTEE'S ACCOUNT. 
 


SECTION 746.  EXTENT OF CUSTOMER CLAIM 
  
  SECTION 746(A) PROTECTS ENTITIES WHO DEAL IN GOOD FAITH WITH THE DEBTOR AFTER THE 
FILING OF THE PETITION AND BEFORE A TRUSTEE IS APPOINTED BY DEEMING SUCH ENTITIES TO 
BE CUSTOMERS.  THE PRINCIPAL APPLICATION OF THIS SECTION WILL BE IN AN INVOLUNTARY 
CASE BEFORE THE ORDER FOR RELIEF, BECAUSE SEC. 701(B) REQUIRES PROMPT APPOINTMENT OF 
AN INTERIM TRUSTEE AFTER THE ORDER FOR RELIEF.  
  SUBSECTION (B) INDICATES THAT AN ENTITY WHO HOLDS SECURITIES THAT ARE EITHER PART 
OF THE CAPITAL OF THE DEBTOR OR THAT ARE SUBORDINATED TO THE CLAIMS OF ANY CREDITOR 
OF THE DEBTOR IS NOT A CUSTOMER WITH RESPECT TO THOSE SECURITIES. THIS SUBSECTION 
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WILL APPLY WHEN THE STOCKBROKER HAS SOLD SECURITIES IN ITSELF TO THE CUSTOMER OR 
WHEN THE CUSTOMER HAS OTHERWISE PLACED SUCH SECURITIES IN AN ACCOUNT WITH THE 
STOCKBROKER. 
 


SECTION 747.  SUBORDINATION OF CERTAIN CUSTOMER CLAIMS 
  
  SECTION 747 SUBORDINATES TO OTHER CUSTOMER CLAIMS, ALL CLAIMS OF A CUSTOMER WHO IS 
AN INSIDER, A FIVE PERCENT OWNER OF THE DEBTOR, OR OTHERWISE IN CONTROL OF THE 
DEBTOR. 
 


SECTION 748.  REDUCTION OF SECURITIES TO MONEY 
  
  SECTION 748 REQUIRES THE TRUSTEE TO LIQUIDATE ALL SECURITIES, EXCEPT FOR CUSTOMER 
NAME SECURITIES, OF THE ESTATE IN A MANNER CONSISTENT WITH GOOD MARKET PRACTICE.  
THE TRUSTEE SHOULD REFRAIN FROM FLOODING A THIN MARKET WITH A LARGE PERCENTAGE OF 
SHARES IN ANY ONE ISSUE.  IF THE TRUSTEE HOLDS RESTRICTED SECURITIES OR SECURITIES 
IN WHICH TRADING HAS BEEN SUSPENDED, THEN THE TRUSTEE MUST ARRANGE TO LIQUIDATE SUCH 
SECURITIES IN ACCORDANCE WITH THE SECURITIES LAWS.  A PRIVATE PLACEMENT MAY BE THE 
ONLY EXEMPTION AVAILABLE WITH THE CUSTOMER OF THE DEBTOR THE BEST *103 **5889 
PROSPECT FOR SUCH A PLACEMENT.  THE SUBSECTION DOES NOT PERMIT SUCH A CUSTOMER TO 
BID IN HIS NET EQUITY AS PART OF THE PURCHASE PRICE; A CONTRARY RESULT WOULD PERMIT 
A CUSTOMER TO RECEIVE A GREATER PERCENTAGE ON HIS NET EQUITY CLAIM THAN OTHER 
CUSTOMERS. 
 


SECTION 749.  VOIDABLE TRANSFER 
  
  SECTION 749 INDICATES THAT IF THE TRUSTEE AVOIDS A TRANSFER, PROPERTY RECOVERED IS 
CUSTOMER PROPERTY TO ANY EXTENT IT WOULD HAVE BEEN CUSTOMER PROPERTY BUT FOR THE 
TRANSFER.  THE SECTION CLARIFIES THAT A CUSTOMER WHO RECEIVES A TRANSFER OF PROPERTY 
OF THE DEBTOR IS A CREDITOR AND THAT PROPERTY IN A CUSTOMER'S ACCOUNT IS PROPERTY OF 
A CREDITOR FOR PURPOSES OF THE AVOIDING POWERS. 
 


SECTION 750.  DISTRIBUTION OF SECURITIES 
  
  SECTION 750 FORBIDS THE TRUSTEE FROM DISTRIBUTING A SECURITY OTHER THAN A CUSTOMER 
NAME SECURITY. THE TERM 'DISTRIBUTION' REFERS TO A DISTRIBUTION TO CUSTOMERS IN 
SATISFACTION OF NET EQUITY CLAIMS AND IS NOT INTENDED TO PRECLUDE THE TRUSTEE FROM 
LIQUIDATING SECURITIES UNDER PROPOSED 11 U.S.C. 748. 
 


SECTION 751.  CUSTOMER NAME SECURITIES 
  
  SECTION 751 REQUIRES THE TRUSTEE TO DELIVER A CUSTOMER NAME SECURITY TO THE 
CUSTOMER ENTITLED TO SUCH SECURITY UNLESS THE CUSTOMER HAS A NEGATIVE NET EQUITY.  
THE CUSTOMER'S NET EQUITY WILL BE NEGATIVE WHEN THE AMOUNT OWED BY THE CUSTOMER TO 
THE STOCKBROKER EXCEEDS THE LIQUIDATION VALUE OF THE NON-CUSTOMER NAME SECURITIES IN 
THE CUSTOMER'S ACCOUNT. IF THE CUSTOMER IS A NET DEBTOR OF THE STOCKBROKER, THEN THE 
TRUSTEE MAY PERMIT THE CUSTOMER TO REPAY DEBTS TO THE STOCKBROKER SO THAT THE 
CUSTOMER WILL NOT LONGER BE IN DEBT TO THE STOCKBROKER, IF THE CUSTOMER REFUSES TO 
PAY SUCH AMOUNT, THEN THE COURT MAY ORDER THE CUSTOMER TO ENDORSE THE SECURITY IN 
ORDER THAT THE TRUSTEE MAY LIQUIDATE SUCH PROPERTY. 
 


SECTION 752.  CUSTOMER PROPERTY 
  
  SECTION 752(A) REQUIRES THE TRUSTEE TO DISTRIBUTE CUSTOMER PROPERTY TO CUSTOMERS 
BASED ON THE AMOUNT OF THEIR NET EQUITY CLAIMS.  CUSTOMER PROPERTY IS TO BE 
DISTRIBUTED IN PRIORITY TO ALL CLAIMS EXCEPT EXPENSES OF ADMINISTRATION ENTITLED TO 
PRIORITY UNDER SEC. 507(1).  IT IS ANTICIPATED THAT THE COURT WILL APPORTION SUCH 
ADMINISTRATIVE CLAIMS ON AN EQUITABLE BASIS BETWEEN THE GENERAL ESTATE AND THE 
CUSTOMER PROPERTY OF THE DEBTOR.  
  SUBSECTION (B)(1) INDICATES THAT IN THE EVENT CUSTOMER PROPERTY EXCEEDS CUSTOMERS 
NET EQUITY CLAIMS AND ADMINISTRATIVE EXPENSES, THE EXCESS POURS OVER INTO THE 
GENERAL ESTATE.  THIS EVENT WOULD OCCUR IF THE VALUE OF SECURITIES INCREASED 
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DRAMATICALLY AFTER THE ORDER FOR RELIEF BUT BEFORE LIQUIDATION BY THE TRUSTEE.  
SUBSECTION (B)(2) INDICATES THAT THE UNPAID PORTION OF A CUSTOMER'S NET EQUITY CLAIM 
IS ENTITLED TO SHARE IN THE GENERAL ESTATE AS AN UNSECURED CLAIM UNLESS SUBORDINATED 
BY THE COURT UNDER PROPOSED 11 U.S.C. 501.  A NET EQUITY CLAIM OF A CUSTOMER THAT IS 
SUBORDINATED UNDER SECTION 747 IS ENTITLED TO SHARE IN DISTRIBUTION UNDER SECTION 
726(A)(2) UNLESS SUBORDINATED UNDER SECTION 510 INDEPENDENTLY OF THE SUBORDINATION 
UNDER SECTION 747.  
  *104 **5890 SUBSECTION (C) PROVIDES FOR APPORTIONMENT BETWEEN CUSTOMER PROPERTY 
AND THE GENERAL ESTATE OF ANY EQUITY OF THE DEBTOR IN PROPERTY REMAINING AFTER A 
SECURED CREDITOR LIQUIDATES A SECURITY INTEREST.  THIS MIGHT OCCUR IF A STOCKBROKER 
HYPOTHECATES SECURITIES OF HIS OWN AND OF HIS CUSTOMERS IF THE VALUE OF THE 
HYPOTHECATED SECURITIES EXCEEDS THE DEBT OWED TO THE SECURED PARTY.  THE 
APPORTIONMENT IS TO BE MADE ACCORDING TO THE RATIO OF CUSTOMER PROPERTY AND GENERAL 
PROPERTY OF THE DEBTOR THAT COMPRISED THE COLLATERAL.  THE SUBSECTION REFERS TO CASH 
AND SECURITIES OF CUSTOMERS TO INCLUDE ANY CUSTOMER PROPERTY UNLAWFULLY CONVERTED BY 
THE STOCKBROKER IN THE COURSE OF SUCH A TRANSACTION. THE APPORTIONMENT IS MADE 
SUBJECT TO SECTION 741 (4)(B) TO INSURE THAT PROPERTY IN A CUSTOMER'S ACCOUNT THAT 
IS OWED TO THE STOCKBROKER WILL NOT BE CONSIDERED CUSTOMER PROPERTY. THIS RECOGNIZES 
THE RIGHT OF THE STOCKBROKER TO WITHDRAW MONEY THAT HAS BEEN ERRONEOUSLY PLACED IN A 
CUSTOMER'S ACCOUNT OR THAT IS OTHERWISE OWING TO THE STOCKBROKER. 
 


SECTION 761.  DEFINITIONS FOR THIS SUBCHAPTER 
  
  PARAGRAPH (1) DEFINES 'ACT' TO MEAN THE COMMODITY EXCHANGE ACT.  
  PARAGRAPH (2) DEFINES 'CLEARING ORGANIZATION' TO MEAN AN ORGANIZATION THAT CLEARS 
(I.E., MATCHES PURCHASES AND SALES) COMMODITY FUTURES CONTRACTS MADE ON OR SUBJECT 
TO THE RULES OF A CONTRACT MARKET OR COMMODITY OPTIONS TRANSACTIONS MADE ON OR 
SUBJECT TO THE RULES OF A COMMODITY OPTION EXCHANGE.  ALTHOUGH COMMODITY OPTION 
TRADING ON EXCHANGES IS CURRENTLY PROHIBITED, IT IS ANTICIPATED THAT CFTC MAY PERMIT 
SUCH TRADING IN THE FUTURE.  
  PARAGRAPHS (3) AND (4) DEFINE TERMS 'COMMISSION' AND 'COMMODITY FUTURES CONTRACT'.  
  PARAGRAPH (5) DEFINES 'COMMODITY CONTRACT' TO MEAN A COMMODITY FUTURES CONTRACT 
(SEC. 761(4)), A COMMODITY OPTION (SEC. 761(6)), OR A LEVERAGE CONTRACT 
(SEC.761(15)).  
  PARAGRAPH (B) DEFINES 'COMMODITY OPTION' BY REFERENCE TO SECTION 4CB) OF THE 
COMMODITY EXCHANGE ACT.  
  PARAGRAPHS (7), (8) AND (9) DEFINE 'COMMODITY OPTIONS DEALER,' 'CONTRACT MARKET,' 
'CONTRACT OF SALE,' 'COMMODITY,' 'FUTURE DELIVERY,'  'BOARD OF TRADE, ' AND 'FUTURES 
COMMISSION MERCHANT.'  
  PARAGRAPH (10) DEFINES THE TERM 'CUSTOMER' TO MEAN WITH RESPECT TO A FUTURES 
COMMISSION MERCHANT OR A FOREIGN FUTURES COMMISSION MERCHANT, THE ENTITY FOR WHOM 
THE DEBTOR CARRIES A COMMODITY FUTURES CONTRACT OR FOREIGN FUTURE, OR WITH WHOM SUCH 
A CONTRACT IS CARRIED (SUCH AS ANOTHER COMMODITY BROKER), OR FROM WHOM THE DEBTOR 
HAS RECIEVED, ACQUIRED, OR HOLDS CASH, SECURITIES, OR OTHER PROPERTY ARISING OUT OF 
OR CONNECTED WITH SPECIFIED TRANSACTIONS INVOLVING COMMODITY FUTURES CONTRACTS OR 
FOREIGN FUTURES.  THIS SECTION ALSO DEFINES 'CUSTOMER' IN THE CONTEXT OF LEVERAGE 
TRANSACTION MERCHANTS, CLEARING ORGANIZATIONS, AND COMMODITY OPTIONS DEALERS.  
PERSONS ASSOCIATED WITH A COMMODITY BROKER, SUCH AS ITS EMPLOYEES, OFFICERS, OR 
PARTNERS, MAY BE CUSTOMERS UNDER THIS DEFINITION.  
  THE DEFINITION OF 'CUSTOMER' SERVES TO ISOLATE THAT CLASS OF PERSONS ENTITLED TO 
THE PROTECTION SUBCHAPTER IV PROVIDES TO CUSTOMERS.  IN ADDITION, SECTION 101(5) 
DEFINES 'COMMODITY BROKER' TO MEAN A FUTURES COMMISSION MERCHANT, FOREIGN FUTURES 
COMMISSION MERCHANT, CLEARING ORGANIZATION, LEVERAGE TRANSACTION MERCHANT, OR 
COMMODITY OPTIONS DEALER, WITH RESPECT TO WHICH THERE IS A CUSTOMER.  ACCORDINGLY, 
THE *105 **5891 DEFINITION OF CUSTOMER ALSO SERVES TO DESIGNATE THOSE ENTITIES WHICH 
MUST UTILIZE CHAPTER 7 AND ARE PRECLUDED FROM REORGANIZING UNDER CHAPTER 11.  
  PARAGRAPH (11) DEFINES 'CUSTOMER PROPERTY' TO MEAN VIRTUALLY ALL PROPERTY OR 
PROCEEDS THEREOF, RECEIVED, ACQUIRED, OR HELD BY OR FOR THE ACCOUNT OF THE DEBTOR 
FOR A CUSTOMER ARISING OF OR IN CONNECTION WITH A TRANSACTION INVOLVING A COMMODITY 
CONTRACT.  
  PARAGRAPH (12) DEFINES 'DISTRIBUTION SHARE' TO MEAN THE AMOUNT TO WHICH A CUSTOMER 
IS ENTITLED UNDER SECTION 765(A).  
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  PARAGRAPHS (13), (14), (15), AND (16) DEFINE 'FOREIGN FUTURE,' 'FOREIGN FUTURES 
COMMISSION MERCHANT,' 'LEVERAGE TRANSACTION,' AND 'LEVERAGE TRANSACTION MERCHANT.'  
  PARAGRAPH (17) DEFINES 'MARGIN PAYMENT' TO MEAN A PAYMENT OR DEPOSIT COMMONLY 
KNOWN TO THE COMMODITIES TRADE AS ORIGINAL MARGIN, INITIAL MARGIN, OR VARIATION 
MARGIN.  [FN39]  
  PARAGRAPH (18) DEFINES 'MEMBER PROPERTY.'  
  PARAGRAPH (19) DEFINES 'NET EQUITY' TO BE THE SUM OF (A) THE VALUE OF ALL CUSTOMER 
PROPERTY REMAINING IN A CUSTOMER'S ACCOUNT [FN40]  IMMEDIATELY AFTER ALL COMMODITY 
CONTRACTS OF SUCH CUSTOMER HAVE BEEN TRANSFERRED, LIQUIDATED, OR BECOME IDENTIFIED 
FOR DELIVERY AND ALL OBLIGATIONS OF SUCH CUSTOMER TO THE DEBTOR HAVE BEEN OFFSET 
(SUCH AS MARGIN PAYMENTS, WHETHER OR NOT CALLED, AND BROKERAGE COMMISSIONS) PLUS (B) 
THE VALUE OF SPECIFICALLY IDENTIFIABLE CUSTOMER PROPERTY PREVIOUSLY RETURNED TO THE 
CUSTOMER BY THE TRUSTEE, PLUS (C) IF THE TRUSTEE HAS TRANSFERRED ANY COMMODITY 
CONTRACT TO WHICH THE CUSTOMER IS ENTITLED OR ANY MARGIN OR SECURITY FOR SUCH 
CONTRACT, THE VALUE OF SUCH CONTRACT AND MARGIN OR SECURITY.  NET EQUITY, THEREFORE, 
WILL BE THE TOTAL AMOUNT OF CUSTOMER PROPERTY TO WHICH A CUSTOMER IS ENTITLED AS OF 
THE DATE OF THE FILING OF THE BANKRUPTCY PETITION, ALTHOUGH VALUED AT SUBSEQUENT 
DATES. THE COMMISSION IS GIVEN AUTHORITY TO PROMULGATE RULES AND REGULATIONS TO 
FURTHER REFINE THIS DEFINITION. 
 


SECTION 762.  NOTICE TO AND INTERVENTION BY THE COMMISSION 
  
  SECTION 762 PROVIDES THAT THE COMMISSION SHALL BE GIVEN SUCH NOTICE AS IS 
APPROPRIATE OF AN ORDER FOR RELIEF IN A BANKRUPTCY CASE AND THAT THE COMMISSION MAY 
RAISE AND MAY APPEAR AND MAY BE HEARD ON ANY ISSUE IN CASE INVOLVING A COMMODITY 
BROKER LIQUIDATION. 
 


SECTION 763.  TREATMENT OF ACCOUNTS 
  
  SECTION 763 PROVIDES FOR SEPARATE TREATMENT OF ACCOUNTS HELD IN SEPARATE 
CAPACITIES.  A DEFICIT IN ONE ACCOUNT HELD FOR A CUSTOMER MAY NOT BE OFFSET AGAINST 
THE NEW EQUITY IN ANOTHER ACCOUNT HELD BY THE SAME CUSTOMER IN A SEPARATE CAPACITY 
OR HELD BY ANOTHER CUSTOMER. 
 


SECTION 764.  VOIDABLE TRANSFERS 
  
  SECTION 764 PERMITS THE TRUSTEE TO VOID ANY TRANSFER OF PROPERTY THAT, EXCEPT FOR 
SUCH TRANSFER, WOULD HAVE BEEN CUSTOMER PROPERTY, TO THE EXTENT PERMITTED UNDER 
SECTION 544, 545, 547, 548, 549, OR 724(A). 
 


SECTION 765.  CUSTOMER PROPERTY 
  
  SUBSECTION (A) OF THIS SECTION PROVIDES THAT WITH RESPECT TO LIQUIDATION OF 
COMMODITY BROKERS WHICH ARE NOT CLEARING ORGANIZATIONS, THE TRUSTEE SHALL DISTRIBUTE 
CUSTOMER PROPERTY TO CUSTOMERS ON THE BASIS *106 **5892 AND TO THE EXTENT OF SUCH 
CUSTOMERS ALLOWED NET EQUITY CLAIMS, AND IN PRIORITY TO ALL OTHER CLAIMS.  THIS 
SECTION GRANTS CUSTOMERS' CLAIMS FIRST PRIORITY IN THE DISTRIBUTION OF THE ESTATE.  
SUBSECTION (B) GRANTS THE SAME PRIORITY TO MEMBER PROPERTY AND OTHER CUSTOMER 
PROPERTY IN THE LIQUIDATION OF A CLEARING ORGANIZATION.  A FUNDAMENTAL PURPOSE OF 
THESE PROVISIONS IS TO ENSURE THAT THE PROPERTY ENTRUSTED BY CUSTOMERS TO THEIR 
BROKERS WILL NOT BE SUBJECT TO THE RISKS OF THE BROKER'S BUSINESS AND WILL BE 
AVAILABLE FOR DISBURSEMENT TO CUSTOMERS IF THE BROKER BECOMES BANKRUPT.  
  AS A RESULT OF SECTION 765, A CUSTOMER NEED NOT TRACE ANY FUNDS IN ORDER TO AVOID 
TREATMENT AS A GENERAL CREDITOR AS WAS REQUIRED BY THE SEVENTH CIRCUIT IN IN RE 
ROSENBAUM GRAIN CORPORATION.  [FN41] 
 


SECTION 766.  NONVOIDABLE TRANSFERS 
  
  SECTION 766 LISTS CERTAIN TRANSFERS WHICH ARE NOT VOIDABLE BY THE TRUSTEE OF A 
COMMODITY BROKER.  SUBSECTION (A) EXEMPTS TRANSFERS APPROVED BY THE COMMISSION BY 
RULE OR ORDER, EITHER BEFORE OR AFTER THE TRANSFER.  IT IS EXPECTED THAT THE 
COMMISSION WILL USE THIS POWER SPARINGLY AND ONLY WHEN NECESSARY TO EFFECTUATE THE 
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REMEDIAL PURPOSES OF THIS LEGISLATION, BEARING IN MIND THAT THE IMMEDIATE TRANSFER 
OF CUSTOMER ACCOUNTS FROM BANKRUPT COMMODITY BROKERS TO SOLVENT COMMODITY BROKERS IS 
ONE OF THE PRIMARY GOALS OF THIS SUBCHAPTER.  THE COMMITTEE CONSIDERED AND REJECTED 
A PROVISION IN SUBSECTION (B) THAT WOULD HAVE EXEMPTED PAYMENTS MADE TO A COMMODITY 
BROKER.  THE COMMISSION MAY NOT BY RULE EXEMPT SUCH TRANSFERS.  THE COMMISSION'S 
PROMPT ATTENTION TO THE PROMULGATION OF SUCH RULES AND REGULATIONS IS EXPECTED.  
  SUBSECTION (B) PROVIDES FOR THE NONAVOIDABILITY OF MARGIN PAYMENTS MADE BY A 
COMMODITY BROKER, OTHER THAN A CLEARING ORGANIZATION.  IF SUCH PAYMENTS ARE MADE BY 
OR TO A CLEARING ORGANIZATION, THEY ARE NONAVOIDABLE PURSUANT TO SUBSECTION (C).  
ALL OTHER MARGIN PAYMENTS MADE BY A COMMODITY BROKER, OTHER THAN A CLEARING 
ORGANIZATION, ARE NONAVOIDABLE IF THEY MEET THE CONDITIONS SET FORTH IN SUBSECTION 
(B).  SUBSECTIONS (B)(1) AND (B)(2) PARALLEL THE REQUIREMENTS FOR AVOIDANCE OF 
FRAUDULENT TRANSFERS AND OBLIGATIONS UNDER SECTION 548.  SUBSECTION (B)(3) ADDS A 
REQUIREMENT THAT THERE BE COLLUSION BETWEEN THE TRANSFEREE AND TRANSFEROR IN ORDER 
FOR SUCH PAYMENTS TO BE VOIDABLE.  IT WOULD BE UNFAIR TO PERMIT RECOVERY FROM AN 
INNOCENT COMMODITY BROKER SINCE SUCH BROKERS ARE, FOR THE MOST PART, SIMPLY CONDUITS 
FOR MARGIN PAYMENTS AND DO NOT RETAIN MARGIN FOR USE IN THEIR OPERATIONS. SUBSECTION 
(B)(4) WOULD PERMIT RECOVERY OF A SUBSEQUENT TRANSFEREE ONLY IF IT HAD ACTUAL 
KNOWLEDGE AT THE TIME OF THAT SUBSEQUENT TRANSFER OF THE SCHEME TO DEFRAUD. AGAIN IT 
SHOULD BE NOTED THAT IF THE TRANSFER IS A MARGIN PAYMENT AND THE SUBSEQUENT 
TRANSFEREE IS A CLEARING ORGANIZATION, THE TRANSFER IS NONAVOIDABLE UNDER SECTION 
766(C).  
  SUBSECTION (C) OVERRULES SELIGSON V. NEW YORK PRODUCE EXCHANGE, [FN42]  AND 
PROVIDES AS A MATTER OF LAW THAT MARGIN PAYMENTS MADE BY OR TO A CLEARING 
ORGANIZATION ARE NOT VOIDABLE. 
 


SECTION 767.  SPECIFIC POWERS AND DUTIES OF TRUSTEE 
  
  SECTION 767 SETS FORTH THE PROCEDURES TO BE FOLLOWED BY THE TRUSTEE.  IT SHOULD BE 
EMPHASIZED THAT MANY OF THE DUTIES IMPOSED ON THE TRUSTEE ARE REQUIRED TO BE 
DISCHARGED BY THE TRUSTEE IMMEDIATELY UPON **5893 HIS APPOINTMENT.  THE EARLIER 
THESE DUTIES ARE DISCHARGED THE LESS POTENTIAL MARKET DISRUPTION CAN RESULT.  
  *107 THE INITIAL DUTY OF THE TRUSTEE IS TO ENDEAVOR TO TRANSFER TO ANOTHER 
COMMODITY BROKER OR BROKERS ALL IDENTIFIED CUSTOMER ACCOUNTS TOGETHER WITH THE 
CUSTOMER PROPERTY MARGINING SUCH ACCOUNTS, TO THE EXTENT THE TRUSTEE DEEMS; 
APPROPRIATE.  ALTHOUGH IT IS PREFERABLE FOR ALL SUCH ACCOUNTS TO BE TRANSFERRED, 
EXIGENCIES MAY DICTATE A PARTIAL TRANSFER.  THE REQUIREMENTS THAT THE VALUE OF THE 
ACCOUNTS AND PROPERTY TRANSFERRED NOT EXCEED THE CUSTOMER'S DISTRIBUTION SHARE MAY 
NECESSITATE A SLIGHT DELAY UNTIL THE TRUSTEE CAN SUBMIT TO THE COURT, FOR ITS 
DISAPPROVAL, AN ESTIMATE OF EACH CUSTOMER'S DISTRIBUTION SHARE PURSUANT TO SECTION 
768.  
  SUBSECTION (C) PROVIDES THAT CONTEMPORANEOUSLY WITH THE ESTIMATE OF THE 
DISTRIBUTION SHARE AND THE TRANSFER OF IDENTIFIED CUSTOMER ACCOUNTS AND PROPERTY, 
SUBSECTION (C) PROVIDES THAT THE TRUSTEE SHOULD MAKE ARRANGEMENTS FOR THE 
LIQUIDATION OF ALL COMMODITY CONTRACTS MAINTAINED BY THE DEBTOR THAT ARE NOT 
IDENTIFIABLE TO SPECIFIC CUSTOMERS.  THERE CONTRACTS WOULD, OF COURSE, INCLUDE ALL 
SUCH CONTRACTS HELD IN THE DEBTOR'S PROPRIETORY ACCOUNT.  
  AT APPROXIMATELY THE SAME TIME, THE TRUSTEE SHOULD NOTIFY EACH CUSTOMER OF THE 
DEBTOR'S BANKRUPTCY AND INSTRUCT EACH CUSTOMER IMMEDIATELY TO SUBMIT A CLAIM 
INCLUDING ANY CLAIM TO A SPECIFICALLY IDENTIFIABLE SECURITY OR OTHER PROPERTY, AND 
ADVISE THE TRUSTEE AS TO THE DESIRED DISPOSITION OF COMMODITY CONTRACTS CARRIED BY 
THE DEBTOR FOR THE CUSTOMER.  
  THIS REQUIREMENT IS PLACED UPON THE TRUSTEE TO INSURE THAT PRODUCERS WHO HAVE 
HEDGED THEIR PRODUCTION IN THE COMMODITIES MARKET ARE ALLOWED THE OPPORTUNITY TO 
PRESERVE THEIR POSITIONS.  THE THEORY OF THE COMMODITY MARKET IS THAT IT EXISTS FOR 
PRODUCERS AND BUYERS OF COMMODITIES AND NOT FOR THE BENEFIT OF THE SPECULATORS WHOSE 
TRANSACTIONS NOW COMPRISE THE OVERWHELMING MAJORITY OF TRADES. MAINTENANCE OF 
POSITIONS BY HEDGES MAY REQUIRE THEM TO PUT UP ADDITIONAL MARGIN PAYMENTS IN THE 
HOURS AND DAYS FOLLOWING THE COMMODITY BROKER BANKRUPTCY, WHICH THEY MAY BE UNABLE 
OR UNWILLING TO DO.  IN SUCH CASES, THEIR POSITIONS WILL BE QUICKLY LIQUIDATED BY 
THE TRUSTEE, BUT THEY MUST HAVE THE OPPORTUNITY TO MAKE THOSE MARGIN PAYMENTS BEFORE 
THEY ARE SUMMARILY LIQUIDATED OUT OF THE MARKET TO THE DETRIMENT OF THEIR GROWING 
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CROP.  THE FAILURE OF THE CUSTOMER TO ADVISE THE TRUSTEE AS TO DISPOSITION OF THE 
CUSTOMER'S COMMODITY CONTRACT WILL NOT DELAY A TRANSFER OF A CONTRACT PURSUANT TO 
SUBSECTION (B) SO LONG AS THE CONTRACT CAN OTHERWISE BE IDENTIFIED TO THE CUSTOMER.  
NOR WILL THE FAILURE OF THE CUSTOMER TO SUBMIT A CLAIM PREVENT THE CUSTOMER FROM 
RECOVERING THE NET EQUITY IN THAT CUSTOMER'S ACCOUNT, ABSENT A CLAIM THE CUSTOMER 
CANNOT PARTICIPATE IN THE DETERMINATION OF THE NET EQUITY IN THE ACCOUNT.  
  IF THE CUSTOMER SUBMITS INSTRUCTIONS PURSUANT TO SUBSECTION (A) AFTER THE 
CUSTOMER'S COMMODITY CONTRACTS ARE TRANSFERRED TO ANOTHER COMMODITY BROKER, THE 
TRUSTEE MUST TRANSMIT THE INSTRUCTION TO THE TRANSFEREE.  IF THE CUSTOMER'S 
COMMODITY CONTRACTS ARE NOT TRANSFERRED BEFORE THE CUSTOMER'S INSTRUCTIONS ARE 
RECEIVED, THE TRUSTEE MUST ATTEMPT TO COMPLY WITH THE INSTRUCTION, SUBJECT TO THE 
PROVISIONS OF SECTION 767(D).  
  **5894 UNDER SUBSECTION (D), THE TRUSTEE HAS DISCRETION TO LIQUIDATE ANY COMMODITY 
CONTRACT CARRIED BY THE DEBTOR AT ANY TIME. THIS DISCRETION MUST BE EXERCISED WITH 
RESTRAINT IN SUCH CASES, CONSISTENT WITH THE PURPOSES OF THIS SUBCHAPTER AND GOOD 
BUSINESS PRACTICES. THE COMMITTEE *108 INTENDS THAT HEDGED ACCOUNTS WILL BE GIVEN 
SPECIAL CONSIDERATION BEFORE LIQUIDATION AS DISCUSSED IN CONNECTION WITH SUBSECTION 
(C).  
  SUBSECTION (E) INSTRUCTS THE TRUSTEE AS TO THE DISPOSITION OF ANY SECURITY OR 
OTHER PROPERTY, NOT DISPOSED OF PURSUANT TO SUBSECTION (B) OR (D), THAT IS 
SPECIFICALLY IDENTIFIABLE TO A CUSTOMER AND TO WHICH THE CUSTOMER IS ENTITLED. SUCH 
SECURITY OR OTHER PROPERTY MUST BE RETURNED TO THE CUSTOMER OR PROMPTLY TRANSFERRED 
TO ANOTHER COMMODITY BROKER FOR THE BENEFIT OF THE CUSTOMER.  IF THE VALUE OF THE 
SECURITY OR OTHER PROPERTY RETAINED OR TRANSFERRED, TOGETHER WITH ANY OTHER 
DISTRIBUTION MADE BY THE TRUSTEE TO OR ON BEHALF OF THE CUSTOMER, EXCEEDS THE 
CUSTOMER'S DISTRIBUTION SHARE THE CUSTOMER MUST DEPOSIT CASH WITH THE TRUSTEE EQUAL 
TO THAT DIFFERENCE BEFORE THE RETURN OR TRANSFER OF THE SECURITY OR OTHER PROPERTY.  
  SUBSECTION (F) REQUIRES THE TRUSTEE TO ANSWER MARGIN CALLS ON SPECIFICALLY 
IDENTIFIABLE CUSTOMER COMMODITY CONTRACTS, BUT ONLY TO THE EXTENT THAT THE MARGIN 
PAYMENT, TOGETHER WITH ANY OTHER DISTRIBUTION MADE BY THE TRUSTEE TO OR ON BEHALF OF 
THE CUSTOMER, DOES NOT EXCEED THE CUSTOMER'S DISTRIBUTION SHARE.  
  SUBSECTION (G) REQUIRES THE TRUSTEE TO LIQUIDATE ALL COMMODITY FUTURES CONTRACTS 
PRIOR TO THE CLOSE OF TRADING IN THAT CONTRACT, OR THE FIRST DAY ON WHICH NOTICE OF 
INTENT TO DELIVER ON THAT CONTRACT MAY BE TENDERED, WHICHEVER OCCURS FIRST.  IF THE 
CUSTOMER DESIRES THAT THE CONTRACT BE KEPT OPEN FOR DELIVERY, THE CONTRACT SHOULD BE 
TRANSFERRED TO ANOTHER COMMODITY BROKER PURSUANT TO SUBSECTION (B).  
  IF FOR SOME REASON THE TRUSTEE IS UNABLE TO TRANSFER A CONTRACT ON WHICH DELIVERY 
MUST BE MADE OR ACCEPTED AND IS UNABLE TO CLOSE OUT SUCH CONTRACT, THE TRUSTEE IS 
AUTHORIZED TO OPERATE THE BUSINESS OF THE DEBTOR FOR THE PURPOSE OF ACCEPTING OR 
MAKING TENDER OF NOTICE OF INTENT TO DELIVER THE PHYSICAL COMMODITY UNDERLYING THE 
CONTRACT, FACILITATING DELIVERY OF THE PHYSICAL COMMODITY, OR DISPOSING OF THE 
PHYSICAL COMMODITY IN THE EVENT OF A DEFAULT. ANY PROPERTY RECEIVED, NOT PREVIOUSLY 
HELD, BY THE TRUSTEE IN CONNECTION WITH ITS OPERATION OF THE BUSINESS OF THE DEBTOR 
FOR THESE PURPOSES, IS NOT BY THE TERMS OF THIS SUBCHAPTER SPECIFICALLY INCLUDED IN 
THE DEFINITION OF CUSTOMER PROPERTY.  
  FINALLY, SUBSECTION (H) REQUIRES THE TRUSTEE TO LIQUIDATE THE DEBTOR'S ESTATE AS 
SOON AS PRACTICABLE AND CONSISTENT WITH GOOD MARKET PRACTICE, EXCEPT FOR 
SPECIFICALLY IDENTIFIABLE SECURITIES OR OTHER PROPERTY DISTRIBUTABLE UNDER 
SUBSECTION (E). 
 


SECTION 768.  ESTIMATE OF DISTRIBUTION SHARE 
  
  SECTION 768 IS AN INTEGRAL PART OF THE COMMODITY BROKER LIQUIDATION PROCEDURES 
OUTLINED IN SECTION 767.  PROMPT ACTION BY THE TRUSTEE TO TRANSFER OR LIQUIDATE 
CUSTOMER COMMODITY CONTRACTS IS NECESSARY TO PROTECT CUSTOMERS, THE DEBTOR'S ESTATE, 
AND THE MARKETPLACE GENERALLY.  HOWEVER, TRANSFERS OF CUSTOMER ACCOUNTS AND PROPERTY 
VALUED IN EXCESS OF THE CUSTOMER'S DISTRIBUTION SHARE ARE PROHIBITED.  SINCE A 
DETERMINATION OF THE CUSTOMER'S DISTRIBUTION SHARE REQUIRES A DETERMINATION OF THE 
CUSTOMER'S NET EQUITY AND THE TOTAL DOLLAR VALUE OF CUSTOMER **5895 PROPERTY HELD BY 
OR FOR THE ACCOUNT OF THE DEBTOR, IT IS POSSIBLE THAT THE CUSTOMER'S DISTRIBUTION 
SHARE WILL NOT BE DETERMINED, AND THUS THE CUSTOMER'S CONTRACTS AND PROPERTY WILL 
NOT BE TRANSFERRED, ON A *109 TIMELY BASIS. TO AVOID THIS PROBLEM, AND TO EXPEDITE 
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TRANSFERS OF CUSTOMER PROPERTY, SECTION 768 PERMITS THE TRUSTEE TO MAKE 
DISTRIBUTIONS TO CUSTOMERS IN ACCORDANCE WITH A PRELIMINARY ESTIMATE OF THE DEBTOR'S 
CUSTOMER PROPERTY AND EACH CUSTOMER'S DISTRIBUTION SHARE.  
  IT IS ACKNOWLEDGED THAT THE NECESSITY FOR PROMPT ACTION MAY NOT ALLOW THE TRUSTEE 
TO ASSEMBLE ALL RELEVANT FACTS BEFORE SUCH AN ESTIMATE IS MADE. HOWEVER, THE TRUSTEE 
IS EXPECTED TO DEVELOP AS ACCURATE AN ESTIMATE AS POSSIBLE BASED ON THE AVAILABLE 
FACTS. FURTHER, IN ORDER TO PERMIT EXPEDITIOUS ACTION, SECTION 768 DOES NOT REQUIRE 
THAT NOTICE BE GIVEN TO CUSTOMERS OR OTHER CREDITORS BEFORE THE COURT APPROVES OR 
DISAPPROVES THE ESTIMATE.  NOR DOES SECTION 768 REQUIRE THAT CUSTOMER CLAIMS BE 
RECEIVED PURSUANT TO SECTION 767(A) BEFORE THE TRUSTEE MAY ACT UPON AND IN 
ACCORDANCE WITH THE ESTIMATE.  IF THE ESTIMATE IS INACCURATE, THE TRUSTEE IS 
ABSOLVED OF LIABILITY FOR A DISTRIBUTION WHICH EXCEEDS THE CUSTOMER'S ACTUAL 
DISTRIBUTION SHARE SO LONG AS THE DISTRIBUTION DID NOT EXCEED THE CUSTOMER'S 
ESTIMATED DISTRIBUTION SHARE. HOWEVER, A TRUSTEE MAY HAVE A CLAIM BACK AGAINST A 
CUSTOMER WHO RECEIVED MORE THAN ITS ACTUAL DISTRIBUTION SHARE. 
 


SECTION 769.  PROCEEDS FROM SALE OF MEMBERSHIP 
  
  SECTION 769 CODIFIES THE HOLDING IN BOARD OF TRADE V. JOHNSON, [FN43] BY 
VALIDATING THE BYLAWS, RULES, OR REGULATIONS OF A CONTRACT MARKET OR CLEARING 
ORGANIZATION REGARDING THE APPLICATION OF THE PROCEEDS DERIVED FROM THE SALE OF THE 
DEBTOR'S MEMBERSHIP IN THE CONTRACT MARKET OR CLEARING ORGANIZATION. 
 


SECTION 770.  CONTRACTUAL RIGHTS TO LIQUIDATE OR TRANSFER 
  
  THIS SECTION IS DESIGNED TO PRECLUDE ANY COURT FROM ISSUING ANY ORDER PREVENTING, 
STAYING, OR OTHERWISE PROHIBITING THE EXERCISE BY A COMMODITY BROKER OF A 
CONTRACTUAL RIGHT TO LIQUIDATE OR TRANSFER A COMMODITY CONTRACT. THE COMMITTEE IS 
PARTICULARLY CONCERNED THAT CLEARING ORGANIZATIONS NOT BE RESTRICTED IN THEIR POWER 
TO CLOSE OUT UNDERMARGINED ACCOUNTS. 
 


SECTION 902.  DEFINITIONS 
  
  THERE ARE SIX DEFINITIONS FOR USE IN CHAPTER 9. PARAGRAPH (1) DEFINES WHAT CLAIMS 
ARE INCLUDED IN A CHAPTER 9 CASE AND ADOPTS THE DEFINITION NOW FOUND IN SECTION 81 
(1).  ALL CLAIMS AGAINST THE PETITIONER GENERALLY WILL BE INCLUDED, WITH ONE 
SIGNIFICANT EXCEPTION.  MUNICIPALITIES ARE AUTHORIZED, UNDER SECTION 103(C) OF THE 
INTERNAL REVENUE CODE OF 1954, AS AMENDED, TO ISSUE TAX-EXEMPT INDUSTRIAL 
DEVELOPMENT REVENUE BONDS TO PROVIDE FOR THE FINANCING OF CERTAIN PROJECTS FOR 
PRIVATELY OWNED COMPANIES.  THE BONDS ARE SOLD ON THE BASIS OF THE CREDIT OF THE 
COMPANY ON WHOSE BEHALF THEY ARE ISSUED, AND THE PRINCIPAL, INTEREST, AND PREMIUM, 
IF ANY, ARE PAYABLE SOLELY FROM PAYMENTS MADE BY THE COMPANY TO THE TRUSTEE UNDER 
THE BOND INDENTURE AND DO NOT CONSTITUTE CLAIMS ON THE TAX REVENUES OR OTHER FUNDS 
OF THE ISSUING MUNICIPALITIES.  THE MUNICIPALITY MERELY ACTS AS THE VEHICLE TO 
ENABLE THE BONDS TO BE ISSUED ON A TAX-EXEMPT BASIS.  CLAIMS THAT ARISE BY VIRTUE OF 
THESE BONDS ARE NOT AMONG THE CLAIMS DEFINED BY THIS PARAGRAPH AND AMOUNTS OWED 
**5896 BY PRIVATE COMPANIES TO THE HOLDERS OF INDUSTRIAL DEVELOPMENT REVENUE BONDS 
ARE NOT TO BE INCLUDED AMONG THE ASSETS OF THE MUNICIPALITY *110 THAT WOULD BE 
AFFECTED BY THE PLAN.  SEE CONG. RECORD, 94TH CONG., 1ST SESS. H.R. 12073 (STATEMENT 
BY MR. DON EDWARDS, FLOOR MANAGER OF THE BILL IN THE HOUSE).  PARAGRAPH (2) DEFINES 
THE COURT WHICH MEANS THE FEDERAL DISTRICT COURT OR FEDERAL DISTRICT JUDGE BEFORE 
WHICH THE CASE IS PENDING. PARAGRAPH (3) SPECIFIES THAT WHEN THE TERM 'PROPERTY OF 
THE ESTATE' IS USED IN A SECTION IN ANOTHER CHAPTER MADE APPLICABLE IN CHAPTER 9 
CASES, THE TERM MEANS 'PROPERTY OF THE DEBTOR'. PARAGRAPHS (4) AND (5) ADOPT THE 
DEFINITION OF 'SPECIAL TAXPAYER AFFECTED BY THE PLAN' THAT APPEARS IN CURRENT 
SECTIONS 81(10) AND 81(11) OF THE BANKRUPTCY ACT.  PARAGRAPH (6) PROVIDES THAT 
'TRUSTEE' MEANS 'DEBTOR' WHEN USED IN CONJUNCTION WITH CHAPTER 9. 
 


SECTION 903.  RESERVATION OF STATE POWER TO CONTROL MUNICIPALITIES 
  
  SECTION 903 IS DERIVED, WITH STYLISTIC CHANGES, FROM SECTION 83 OF CURRENT CHAPTER 
IX.  IT SETS FORTH THE PRIMARY AUTHORITY OF A STATE, THROUGH ITS CONSTITUTION, LAWS, 


©  2006 Thomson/West. No Claim to Orig. U.S. Govt. Works. 
 



http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=26USCAS103&FindType=L

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=26USCAS103&FindType=L





S. REP. 95-989 Page 82
S. REP. 95-989, S. Rep. No. 989, 95TH Cong., 2ND Sess. 1978, 1978 U.S.C.C.A.N.
5787, 1978 WL 8531 (Leg.Hist.) 
(Cite as: S. REP. 95-989,  1978 U.S.C.C.A.N. 5787) 
 
AND OTHER POWERS, OVER ITS MUNICIPALITIES.  THE PROVISO IN SECTION 83, PROHIBITING 
STATE COMPOSITION PROCEDURES FOR MUNICIPALITIES, IS RETAINED.  DELETION OF THE 
PROVISION WOULD 'PERMIT ALL STATES TO ENACT THEIR OWN VERSIONS OF CHAPTER IX', 
MUNICIPAL INSOLVENCY, 50 AM. BANKR. L.J. 55, 65, WHICH WOULD FRUSTRATE THE 
CONSTITUTIONAL MANDATE OF UNIFORM BANKRUPTCY LAWS.  CONSTITUTION OF THE UNITED 
STATES.  ART. I, SEC. 8.  
  THIS SECTION PROVIDES THAT THE MUNICIPALITY CAN CONSENT TO THE COURT'S ORDERS IN 
REGARD TO USE OF ITS INCOME OR PROPERTY.  IT IS CONTEMPLATED THAT SUCH CONSENT WILL 
BE REQUIRED BY THE COURT FOR THE ISSUANCE OF CERTIFICATES OF INDEBTEDNESS UNDER 
SECTION 363(C).  SUCH CONSENT COULD EXTEND TO ENFORCEMENT OF THE CONDITIONS ATTACHED 
TO THE CERTIFICATES OR THE MUNICIPAL SERVICES TO BE PROVIDED DURING THE PROCEEDINGS. 
 


SECTION 904.  LIMITATIONS OF JURISDICTION AND POWERS OF COURT 
  
  THIS SECTION ADOPTS THE POLICY OF SECTION 82(C) OF CURRENT LAW. THE ONLY CHANGE IN 
THIS SECTION FROM SECTION 82(C) IS TO CONFORM THE SECTION TO THE STYLE AND CROSS-
REFERENCES OF S. 2266. 
 


SECTION 905.  DESIGNATION OF JUDGE 
  
  SECTION 905 ADOPTS THE PROCEDURES FOR SELECTION OF THE JUDGE FOR THE CHAPTER 9 
CASE AS FOUND IN CURRENT SECTION 82(D). IT IS EXPECTED THAT THE LARGE CHAPTER 9 CASE 
MIGHT TAKE UP ALMOST ALL THE JUDICIAL TIME OF THE PRESIDING JUDGE AND INVOLVE VERY 
COMPLEX LEGAL QUESTIONS.  SELECTION SHOULD NOT BE LEFT TO CHANCE OR THE LUCK OF THE 
DRAW. THIS PROVISION WILL INSURE THAT CALENDAR DEMANDS AND LEVELS OF EXPERIENCE CAN 
BE CONSIDERED IN THE SELECTION OF THE JUDGE IN A CHAPTER 9 CASE. 
 


SECTION 906.  ELIGIBILITY FOR RELIEF 
  
  SECTION 906 ADOPTS THE CURRENT LAW OF SECTION 84 OF THE BANKRUPTCY ACT.  IT 
REQUIRES GENERAL AUTHORIZATION BY THE STATE LEGISLATURE, OR BY A GOVERNMENTAL 
OFFICER (WHICH INCLUDES THE CHIEF EXECUTIVE) OR GOVERNMENTAL ORGANIZATION (SUCH AS A 
MUNICIPAL FINANCE COMMISSION), EMPOWERED BY STATE LAW TO AUTHORIZE FILING.  
  ABSENT SUCH A REQUIREMENT FOR AFFIRMATIVE ACTION BY THE STATE, A SERIOUS 
CONSTITUTIONAL QUESTION WOULD BE RAISED IN CONNECTION WITH THE **5897 10TH 
AMENDMENT.  SEE NEW POWER OF THE CHAPTER IX BANKRUPTCY COURT TO AUTHORIZE THE 
ISSUANCE OF CERTIFICATES OF INDEBTEDNESS: CONGRESSIONAL *111 RELIEF OR CONGRESSIONAL 
OVERREACHING, 51 AM. BANKR. L.J. 1. ( ).  
  AN ADDITIONAL ELIGIBILITY REQUIREMENT IS CONTAINED IN THIS SECTION.  IT REQUIRES 
THAT THE PETITIONER MEET ONE OF FOUR CONDITIONS BEFORE IT MAY SEEK RELIEF UNDER THE 
CHAPTER.  THE PURPOSE OF THE PROVISION IS TO LIMIT ACCESSIBILITY TO THE BANKRUPTCY 
COURT SOMEWHAT, AS DOES CURRENT LAW, WITHOUT MAKING THE ACCESSIBILITY REQUIREMENT SO 
STRINGENT AS TO PRECLUDE RELIEF IN A SITUATION IN WHICH THE PETITIONER IS CONFRONTED 
WITH STUBBORN OR AGGRESSIVE CREDITORS OR CREDITORS WHOSE IDENTITIES ARE UNKNOWN 
BECAUSE OF THE EXISTENCE OF A LARGE NUMBER OF BONDS IN BEARER FORM. 
 


SECTION 924.  LIST OF CREDITORS 
  
  THIS SECTION ADOPTS THE PROVISION PRESENTLY CONTAINED IN SECTION 85 (B) OF CHAPTER 
IX.  A LIST OF CREDITORS, AS COMPLETE AND ACCURATE AS PRACTICABLE, MUST BE FILED 
WITH THE COURT. 
 


SECTION 925.  VENUE AND FEES 
  
  THIS SECTION ADOPTS CURRENT SECTION 85(C).  IF A DEBTOR IS LOCATED IN MORE THAN 
ONE JUDICIAL DISTRICT, IT MAY SELECT AS ITS FILING PLACE EITHER OF THE DISTRICTS IN 
WHICH IT IS LOCATED. 
 


SECTION 926. EFFECT OF LIST OF CLAIMS 
  
  SECTION 926 FOLLOWS THE POLICY CONTAINED IN SECTION 88(A) OF THE PRESENT ACT, 
THOUGH CERTAIN DETAILS ARE LEFT TO THE RULES.  THE LANGUAGE OF SECTION 926 IS THE 
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SAME AS THAT OF PROPOSED 11 U.S.C. 1111, WHICH APPLIES IN CHAPTER 11 CASES.  THE 
LIST OF CREDITORS FILED UNDER SECTION 924 IS GIVEN WEIGHT AS PRIMA FACIE EVIDENCE OF 
THE CLAIMS LISTED (EXCEPT CLAIMS THAT ARE LISTED AS DISPUTED, CONTINGENT, OR 
UNLIQUIDATED), WHICH ARE DEEMED FILED UNDER SECTION 501, OBVIATING THE NEED FOR 
LISTED CREDITORS TO FILE PROOFS OF CLAIM. 
 


SECTION 927.  DISMISSAL 
  
  SECTION 927 CONFORMS TO SECTION 98 OF CURRENT LAW. THE SECTION PERMITS DISMISSAL 
BY THE COURT FOR UNREASONABLE DELAY BY THE DEBTOR, FAILURE TO PROPOSE A PLAN, 
FAILURE OF ACCEPTANCE OF A PLAN, OR DEFAULT BY THE DEBTOR UNDER A CONFORMED PLAN. 
MANDATORY DISMISSAL IS REQUIRED IF CONFIRMATION IS REFUSED. 
 


SECTION 928.  AVOIDING POWERS 
  
  THIS SECTION ADOPTS CURRENT SECTION 85(H) WHICH PROVIDES FOR A TRUSTEE TO BE 
APPOINTED FOR THE PURPOSE OF PURSUING AN ACTION UNDER AN AVOIDING POWER, IF THE 
DEBTOR REFUSES TO DO SO. THIS SECTION IS NECESSARY BECAUSE A MUNICIPALITY MIGHT, BY 
REASON OF POLITICAL PRESSURE OR DESIRE FOR FUTURE GOOD RELATIONS WITH A PARTICULAR 
CREDITOR OR CLASS OF CREDITORS, MAKE PAYMENTS TO SUCH CREDITORS IN THE DAYS 
PRECEDING THE PETITION TO THE DETRIMENT OF ALL OTHER CREDITORS.  NO CHANGE IN THE 
ELECTED OFFICIALS OF SUCH A CITY WOULD AUTOMATICALLY OCCUR UPON FILING OF THE 
PETITION, AND IT MIGHT BE VERY AWKWARD FOR THOSE SAME OFFICIALS TO TURN AROUND AND 
DEMAND THE RETURN OF THE PAYMENTS FOLLOWING THE FILING OF THE PETITION. HENCE, THE 
NEED FOR A TRUSTEE FOR SUCH PURPOSE.  
  THE GENERAL AVOIDING POWERS ARE INCORPORATED BY REFERENCE IN SECTION 901 AND ARE 
BROADER THAN UNDER CURRENT LAW. PREFERENCES, FRAUDULENT CONVEYANCES, AND OTHER KINDS 
OF TRANSFERS WILL THUS BE VOIDABLE.  
  *112 **5898 INCORPORATED BY REFERENCE ALSO IS THE POWER TO ACCEPT OR REJECT 
EXECUTORY CONTRACTS AND LEASES (SECTION 365). WITHIN THE DEFINITION OF EXECUTORY 
CONTRACTS ARE COLLECTIVE BARGAINING AGREEMENTS BETWEEN THE CITY AND ITS EMPLOYEES.  
SUCH CONTRACTS MAY BE REJECTED DESPITE CONTRARY STATE LAWS. COURTS SHOULD READILY 
ALLOW THE REJECTION OF SUCH CONTRACTS WHERE THEY ARE BURDENSOME, THE REJECTION WILL 
AID IN THE MUNICIPALITY'S REORGANIZATION AND IN CONSIDERATION OF THE EQUITIES OF 
EACH CASE. ON THE LAST POINT, '(EQUITIES IN FAVOR OF THE CITY IN CHAPTER 9 WILL BE 
FAR MORE COMPELLING THAN THE EQUITIES IN FAVOR OF THE EMPLOYER IN CHAPTER 11.  
ONEROUS EMPLOYMENT OBLIGATIONS MAY PREVENT A CITY FROM BALANCING ITS BUDGET FOR SOME 
TIME.  THE PROSPECT OF AN UNBALANCED BUDGET MAY PRECLUDE JUDICIAL CONFIRMATION OF 
THE PLAN.  UNLESS A CITY CAN REJECT ITS LABOR CONTRACTS, LACK OF FUNDS MAY FORCE 
CUTBACKS IN POLICE, FIRE, SANITATION, AND WELFARE SERVICES, IMPOSING HARDSHIPS ON 
MANY CITIZENS.  IN ADDITION, BECAUSE CITIES IN THE PAST HAVE OFTEN SEEMED IMMUNE TO 
THE CONSTRAINT OF 'PROFITABILITY' FACED BY PRIVATE BUSINESSES, THEIR WAGE CONTRACTS 
MAY BE RELATIVELY MORE ONEROUS THAN THOSE IN THE PRIVATE SECTOR. '  EXECUTORY 
CONTRACTS AND MUNICIPAL BANKRUPTCY, 85 YALE L.J. 957, 965 (1976) (FOOTNOTE OMITTED).  
REJECTION OF THE CONTRACTS MAY REQUIRE THE MUNICIPALITIES TO RENEGOTIATE SUCH 
CONTRACTS BY STATE COLLECTIVE BARGAINING LAWS. IT IS INTENDED THAT THE POWER TO 
REJECT COLLECTIVE BARGAINING AGREEMENTS WILL PRE-EMPT STATE TERMINATION PROVISIONS, 
BUT NOT STATE COLLECTIVE BARGAINING LAWS.  THUS, A CITY WOULD NOT BE REQUIRED TO 
MAINTAIN EXISTING EMPLOYMENT TERMS DURING THE RENEGOTIATION PERIOD. 
 


SECTION 929.  REFERENCE 
  
  SECTION 929 ADOPTS CURRENT LAW AS FOUND IN SECTION 87(A) AND ALLOWS REFERENCE TO 
BE MADE BY THE FEDERAL DISTRICT JUDGE HANDLING THE CASE TO A BANKRUPTCY JUDGE FOR 
CONSIDERATION OF A SPECIAL ISSUE OF FACT.  SUCH REFERENCE SHALL BE THE EXCEPTION AND 
NOT THE RULE. 
 


SECTION 930.  PRIORITIES 
  
  SECTION 930 ADOPTS SECTION 89 OF CURRENT LAW.  THE PRIORITIES ARE THOSE 
TRADITIONAL TO MUNICIPAL ARRANGEMENTS.  THE SECOND PRIORITY IS NECESSARY TO INSURE 
THAT THE SUPPLIERS OF THE MUNICIPALITY WILL CONTINUE TO PROVIDE NEEDED SUPPLIES 
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PRIOR TO THE FILING OF A PETITION UNDER CHAPTER 9.  WITHOUT SUCH A PRIORITY, BECAUSE 
OF THE NOTORIETY THAT WILL PROBABLY ACCOMPANY THE PRE-PETITION NEGOTIATIONS AND THE 
DECISION TO FILE, SUPPLIERS WOULD CUT OFF DELIVERIES ON CREDIT AND THE CITY WOULD BE 
UNDULY RUSHED TO THE COURTHOUSE DOOR. 
 


SECTION 941.  FILING OF PLAN 
  
  SECTION 941 GIVES THE DEBTOR THE EXCLUSIVE RIGHT TO PROPOSE A PLAN, AND DIRECTS 
THAT THE DEBTOR PROPOSE ONE EITHER WITH THE PETITION OR WITHIN SUCH TIME AS THE 
COURT DIRECTS.  THE SECTION FOLLOWS SECTION 90(A) OF CURRENT LAW. 
 


SECTION 942.  TRANSMISSION OF PLAN 
  
  SECTION 942 ADOPTS CURRENT SECTION 90(B) AND PROVIDES THAT THE PLAN, OR A SUMMARY 
THEREOF, WILL BE TRANSMITTED BY THE PETITIONER OR SUCH OTHER PERSON AS THE COURT 
DIRECTS, TO EACH CREDITOR WHOSE CLAIM IS AFFECTED BY THE PLAN, TO EACH SPECIAL 
TAXPAYER AFFECTED BY THE PLAN AND TO ANY PARTY IN INTEREST THAT THE COURT 
DESIGNATES. 
 


**5899 *113 SECTION 943.  MODIFICATION OF PLAN 
  
  SECTION 942 PERMITS THE DEBTOR TO MODIFY THE PLAN AT ANY TIME BEFORE CONFIRMATION, 
AS DOES SECTION 90(A) OF CURRENT LAW. 
 


SECTION 944.  PROVISIONS OF PLAN 
  
  SECTION 944 ADOPTS CURRENT SECTION 91, WHICH PROVIDES THAT A PLAN MAY MODIFY OR 
ALTER THE RIGHTS OF ALL CREDITORS, INCLUDING THOSE SECURED OR UNSECURED. THE CONCEPT 
OF A 'SECURED' CREDITOR HAS A DIFFERENT MEANING IN CHAPTER 9 SINCE IN MOST 
JURISDICTIONS, MUNICIPALITIES ARE PROHIBITED FROM GIVING TRADITIONAL TYPES OF 
SECURED INTERESTS SUCH AS REAL ESTATE MORTGAGES, BECAUSE OF THE PUBLIC NATURE OF 
PROPERTY OF THE MUNICIPALITY.  SECURED CREDITORS WILL BE MORE LIKELY SECURED BECAUSE 
OF THE PLEDGE OF A PARTICULAR STREAM OF THE CITY REVENUES. THESE PERSONS ARE SO-
CALLED REVENUE BONDHOLDERS IN CONTRAST TO GENERAL OBLIGATION BONDHOLDERS, WHO WILL 
BE TREATED AS UNSECURED CREDITORS. 
 


SECTION 945.  ACCEPTANCE 
  
  SECTION 945 IS ADOPTED FROM CURRENT SECTION 92. GENERALLY, AT LEAST TWO-THIRDS BY 
AMOUNTS AND ONE-HALF BY NUMBER OF THE CREDITORS VOTING ON THE PLAN AND AFFECTED BY 
THE PLAN MUST ACCEPT FOR CONFIRMATION. 
 


SECTION 946.  CONFIRMATION 
  
  SECTION 946 IS ADOPTED FROM CURRENT SECTION 94.  THE TEST FOR CONFIRMATION IS 
WHETHER OR NOT THE PLAN IS FAIR AND EQUITABLE AND FEASIBLE.  THE FAIR AND EQUITABLE 
TEST TRACTS CURRENT CHAPTER X AND IS KNOWN AS THE STRICT PRIORITY RULE.  CREDITORS 
MUST BE PROVIDED, UNDER THE PLAN, THE GOING CONCERN VALUE OF THEIR CLAIMS.  THE 
GOING CONCERN VALUE CONTEMPLATES A 'COMPARISON OF REVENUES AND EXPENDITURES TAKING 
INTO ACCOUNT THE TAXING POWER AND THE EXTENT TO WHICH TAX INCREASES ARE BOTH 
NECESSARY AND FEASIBLE' MUNICIPAL INSOLVENCY, SUPRA, AT P. 64, AND IS INTENDED TO 
PROVIDE MORE OF A RETURN TO CREDITORS THAN THE LIQUIDATION VALUE IF THE CITY'S 
ASSETS COULD BE LIQUIDATED LIKE THOSE OF A PRIVATE CORPORATION. 
 


SECTION 947.  EFFECT OF CONFIRMATION 
  
  SUBSECTION (A) MAKES THE PROVISIONS OF A CONFIRMED PLAN BINDING ON THE DEBTOR AND 
CREDITORS.  IT IS DERIVED FROM SECTION 95(A) OF CHAPTER 9.  
  SUBSECTIONS (B) AND (C) PROVIDE FOR THE DISCHARGE OF A MUNICIPALITY.  THE 
DISCHARGE IS ESSENTIALLY THE SAME AS THAT GRANTED UNDER SECTION 95(B) OF THE 
BANKRUPTCY ACT. 
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SECTION 948.  CONTINUING JURISDICTION 
  
  SECTION 948 PERMITS THE COURT TO RETAIN JURISDICTION OVER THE CASE TO ENSURE 
SUCCESSFUL EXECUTION OF THE PLAN.  THE PROVISION IS THE SAME AS THAT FOUND IN 
SECTION 96(E) OF CHAPTER 9 OF THE PRESENT ACT. 
 


SECTION 949.  EFFECT OF EXCHANGE OF SECURITIES BEFORE THE DATE OF FILING OF THE 
PETITION 


  
  THIS SECTION, WHICH FOLLOWS SECTION 97 OF CURRENT LAW, PERMITS AN EXCHANGE OF A 
SECURITY BEFORE THE CASE IS FILED TO CONSTITUTE AN ACCEPTANCE OF THE PLAN IF THE 
EXCHANGE WAS UNDER A PROPOSAL THAT LATER BECOMES THE PLAN. 
 


SECTION 950.  UNCONSTITUTIONALITY, REVIVAL 
  
  THIS SECTION ENSURES THE EXISTENCE OF A MUNICIPAL DEBT ADJUSTMENT CHAPTER OF 
CHAPTER 9 IS FOUND UNCONSTITUTIONAL. 
 


**5900 *114 SUBCHAPTER 1-- OFFICERS AND ADMINISTRATION 
  


SECTION 1101.  DEFINITIONS 
  
  THIS SECTION CONTAINS DEFINITIONS OF THREE TERMS THAT ARE USED IN CHAPTER 11.  
PARAGRAPH (1) DEFINES DEBTOR IN POSSESSION TO MEAN THE DEBTOR, EXCEPT WHEN A TRUSTEE 
WHO HAS QUALIFIED IS SERVING IN THE CASE.  
  PARAGRAPH (2), DERIVED FROM SECTION 229A OF CURRENT LAW, DEFINES SUBSTANTIAL 
CONSUMMATION.  SUBSTANTIAL CONSUMMATION OF A PLAN OCCURS WHEN TRANSFER OF ALL OR 
SUBSTANTIALLY ALL OF THE PROPERTY PROPOSED BY THE PLAN TO BE TRANSFERRED IS ACTUALLY 
TRANSFERRED; WHEN THE DEBTOR (OR ITS SUCCESSOR) HAS ASSUMED THE BUSINESS OF THE 
DEBTOR OR THE MANAGEMENT OF ALL OR SUBSTANTIALLY ALL OF THE PROPERTY DEALT WITH BY 
THE PLAN; AND WHEN DISTRIBUTION UNDER THE PLAN HAS COMMENCED.  
  PARAGRAPH (3) DEFINES FOR PURPOSES OF CHAPTER 11 A PUBLIC COMPANY TO MEAN  'A 
DEBTOR WHO, WITHIN 12 MONTHS PRIOR TO THE FILING OF A PETITION FOR RELIEF UNDER THIS 
CHAPTER, HAD OUTSTANDING LIABILITIES OF $5 MILLION OR MORE, EXCLUSIVE OF LIABILITIES 
FOR GOODS, SERVICES, OR TAXES AND NOT LESS THAN 1,000 SECURITY HOLDERS.'  THERE ARE, 
AS NOTED, SPECIAL SAFEGUARDS FOR PUBLIC INVESTORS RELATED TO THE REORGANIZATION OF A 
PUBLIC COMPANY, AS SO DEFINED.  
  BOTH REQUIREMENTS MUST BE MET:  LIABILITIES, EXCLUDING TAX OBLIGATIONS AND TRADE 
LIABILITIES, MUST BE $5 MILLION OR MORE; AND (2) THE NUMBER OF HOLDERS OF 
SECURITIES, DEBT OR EQUITY, OR BOTH, MUST BE NOT LESS THAN 1,000.  THE AMOUNT AND 
NUMBER ARE TO BE DETERMINED AS OF ANY TIME WITHIN 12 MONTHS PRIOR TO THE FILING OF 
THE PETITION FOR REORGANIZATION. 
 


SECTION 1102.  CREDITORS' AND EQUITY SECURITY HOLDERS' COMMITTEES 
  
  THIS SECTION PROVIDES FOR THE ELECTION AND APPOINTMENT OF COMMITTEES.  SUBSECTION 
(C) PROVIDES THAT THIS SECTION DOES NOT APPLY IN CASE OF A PUBLIC COMPANY, AS TO 
WHICH A TRUSTEE, APPOINTED UNDER SECTION 1104(A) WILL HAVE RESPONSIBILITY TO 
ADMINISTER THE ESTATE AND TO FORMULATE A PLAN AS PROVIDED IN SECTION 1106(A).  
  THERE IS NO NEED FOR THE ELECTION OR APPOINTMENT OF COMMITTEES FOR WHICH THE 
APPOINTMENT OF A TRUSTEE IS MANDATORY.  IN THE CASE OF A PUBLIC COMPANY THERE ARE 
LIKELY TO BE SEVERAL COMMITTEES, EACH REPRESENTING A DIFFERENT CLASS OF SECURITY 
HOLDERS AND SEEKING AUTHORITY TO RETAIN ACCOUNTANTS, LAWYERS, AND OTHER EXPERTS, WHO 
WILL EXPECT TO BE PAID.  IF IN THE CASE OF A PUBLIC COMPANY CREDITORS OR 
STOCKHOLDERS WISH TO ORGANIZE COMMITTEES, THEY MAY DO SO, AS AUTHORIZED UNDER 
SECTION 1109(A).  COMPENSATION AND REIMBURSEMENT WILL BE ALLOWED FOR CONTRIBUTIONS 
TO THE REORGANIZATION PURSUANT TO SECTION 503(B)(3) AND (4). 
 


SECTION 1103.  POWERS AND DUTIES OF COMMITTEES 
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  THIS SECTION DEFINES THE POWERS AND DUTIES OF A COMMITTEE ELECTED OR APPOINTED 
UNDER SECTION 1102.  
  UNDER SUBSECTION (A) THE COMMITTEE MAY, IF AUTHORIZED BY THE COURT, EMPLOY ONE OR 
MORE ATTORNEYS, ACCOUNTANTS, OR OTHER AGENTS TO REPRESENT OR PERFORM SERVICES FOR 
THE COMMITTEE.  NORMALLY ONE ATTORNEY SHOULD SUFFICE; MORE THAN ONE MAY BE 
AUTHORIZED FOR GOOD CAUSE.  THE SAME CONSIDERATIONS APPLY TO THE SERVICES OF OTHERS, 
IF THE NEED FOR ANY AT ALL IS DEMONSTRATED.  
  **5901 *115 UNDER SUBSECTIONS (C) AND (D) THE COMMITTEE, LIKE ANY PARTY IN 
INTEREST, MAY CONFER WITH THE TRUSTEE OR DEBTOR REGARDING THE ADMINISTRATION OF THE 
ESTATE; MAY ADVISE THE COURT ON THE NEED FOR A TRUSTEE UNDER SECTION 1104(B).  THE 
COMMITTEE MAY INVESTIGATE MATTERS SPECIFIED IN PARAGRAPH (2) OF SUBSECTION (C), BUT 
ONLY IF AUTHORIZED BY THE COURT AND IF NO TRUSTEE OR EXAMINER IS APPOINTED. 
 


SECTION 1104.  APPOINTMENT OF TRUSTEE OR EXAMINER 
  
  SUBSECTION (A) PROVIDES FOR THE MANDATORY APPOINTMENT OF A DISINTERESTED TRUSTEE 
IN THE CASE OF A PUBLIC COMPANY, AS DEFINED IN SECTION 1101(3), WITHIN 10 DAYS OF 
THE ORDER FOR RELIEF, OR OF A SUCCESSOR, IN THE EVENT OF A VACANCY, AS SOON AS 
PRACTICABLE.  
  SECTION 156 OF CHAPTER X (11 U.S.C. 516) REQUIRES THE APPOINTMENT OF A 
DISINTERESTED TRUSTEE IF THE DEBTOR'S LIABILITIES ARE $250,000 OR OVER. SECTION 
1104(A) MARKS A SUBSTANTIAL CHANGE. THE APPOINTMENT OF A TRUSTEE IS MANDATORY ONLY 
FOR A PUBLIC COMPANY, WHICH UNDER SECTION 1101(3), HAS $5 MILLION IN LIABILITIES, 
EXCLUDING TAX AND TRADE OBLIGATIONS, AND 1,000 SECURITY HOLDERS.  IN VIEW OF PAST 
EXPERIENCE, CASES INVOLVING PUBLIC COMPANIES WILL UNDER NORMAL CIRCUMSTANCES 
PROBABLY BE RELATIVELY FEW IN NUMBER BUT OF VAST IMPORTANCE IN TERMS OF PUBLIC 
INVESTOR INTEREST.  
  IN CASE OF A NONPUBLIC COMPANY, THE APPOINTMENT OR ELECTION OF A TRUSTEE IS 
DISCRETIONARY IF THE INTERESTS OF THE ESTATE AND ITS SECURITY HOLDERS WOULD BE 
SERVED THEREBY.  A TEST BASED ON PROBABLE COSTS AND BENEFITS OF A TRUSTEESHIP IS NOT 
PRACTICAL.  THE APPOINTMENT MAY BE MADE AT ANY TIME PRIOR TO CONFIRMATION OF THE 
PLAN.  
  IN CASE OF A NONPUBLIC COMPANY, IF NO TRUSTEE IS APPOINTED, THE COURT MAY UNDER 
SUBSECTION (C) APPOINT AN EXAMINER, IF THE APPOINTMENT WOULD SERVE THE INTERESTS OF 
THE ESTATE AND SECURITY HOLDERS.  THE PURPOSE OF HIS APPOINTMENT IS SPECIFIED IN 
SECTION 1106(B). 
 


SECTION 1105.  TERMINATION OF TRUSTEE'S APPOINTMENT 
  
  THIS SECTION AUTHORIZES THE COURT TO TERMINATE THE TRUSTEE'S APPOINTMENT AND TO 
RESTORE THE DEBTOR TO POSSESSION AND MANAGEMENT OF THE PROPERTY OF THE ESTATE AND TO 
OPERATION OF THE DEBTOR'S BUSINESS.  SECTION 1104(A) PROVIDES THAT THIS SECTION DOES 
NOT APPLY IN THE CASE OF A PUBLIC COMPANY, FOR WHICH THE APPOINTMENT OF A TRUSTEE IS 
MANDATORY. 
 


SECTION 1106.  DUTIES OF TRUSTEE AND EXAMINER 
  
  SUBSECTION (A) OF THIS SECTION PRESCRIBES THE TRUSTEE'S DUTIES. HE IS REQUIRED TO 
PERFORM THE DUTIES OF A TRUSTEE IN A LIQUIDATION CASE SPECIFIED IN SECTION 704(2), 
(4), (6), (7), (8), AND (9). THESE INCLUDE REPORTING AND INFORMATIONAL DUTIES, AND 
ACCOUNTABILITY FOR ALL PROPERTY RECEIVED.  PARAGRAPH (2) OF THIS SUBSECTION REQUIRES 
THE TRUSTEE TO FILE WITH THE COURT, IF THE DEBTOR HAS NOT DONE SO, THE LIST OF 
CREDITORS, SCHEDULE OF ASSETS AND LIABILITIES, AND STATEMENT OF AFFAIRS REQUIRED 
UNDER SECTION 521(1).  
  PARAGRAPH (3) OF S. 1106 REQUIRES THE TRUSTEE TO INVESTIGATE THE ACTS, CONDUCT, 
ASSETS, LIABILITIES, AND FINANCIAL CONDITION OF THE DEBTOR, THE OPERATION OF THE 
DEBTOR'S BUSINESS, AND THE DESIRABILITY OF THE CONTINUANCE OF THE BUSINESS, AND ANY 
OTHER MATTER RELEVANT TO THE CASE OR TO THE FORMULATION OF A PLAN. PARAGRAPH (4) 
REQUIRES THE TRUSTEE TO REPORT **5902 *116 THE RESULTS OF HIS INVESTIGATION TO THE 
COURT AND TO CREDITORS' COMMITTEES, EQUITY SECURITY HOLDERS' COMMITTEES, INDENTURE 
TRUSTEES AND ANY OTHER ENTITY THE COURT DESIGNATES.  
  PARAGRAPH (5) REQUIRES THE TRUSTEE TO FILE A PLAN OR TO REPORT WHY A PLAN CANNOT 
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BE FORMULATED, OR TO RECOMMEND CONVERSION TO LIQUIDATION OR TO AN INDIVIDUAL 
REPAYMENT PLAN CASE, OR DISMISSAL. IT IS ANTICIPATED THAT THE TRUSTEE WILL CONSULT 
WITH CREDITORS AND OTHER PARTIES IN INTEREST IN THE FORMULATION OF A PLAN, JUST AS 
THE DEBTOR IN POSSESSION WOULD.  
  PARAGRAPH (6) REQUIRES FINAL REPORTS BY THE TRUSTEE, AS THE COURT ORDERS.  
  SUBSECTION (B) GIVES THE TRUSTEE'S INVESTIGATIVE DUTIES TO AN EXAMINER, IF ONE IS 
APPOINTED.  THE COURT IS AUTHORIZED TO GIVE THE EXAMINER ADDITIONAL DUTIES AS THE 
CIRCUMSTANCES WARRANT.  
  PARAGRAPHS (3), (4), AND (5) OF SUBSECTION (A) ARE DERIVED FROM SECTIONS 165 AND 
169 OF CHAPTER X (11 U.S.C. 565, 569). 
 


SECTION 1107.  RIGHTS, POWERS, AND DUTIES OF DEBTOR IN POSSESSION 
  
  THIS SECTION PLACES A DEBTOR IN POSSESSION IN THE SHOES OF A TRUSTEE IN EVERY WAY.  
THE DEBTOR IS GIVEN THE RIGHTS AND POWERS OF A CHAPTER 11 TRUSTEE.  HE IS REQUIRED 
TO PERFORM THE FUNCTIONS AND DUTIES OF A CHAPTER 11 TRUSTEE (EXCEPT THE 
INVESTIGATIVE DUTIES). HE IS ALSO SUBJECT TO ANY LIMITATIONS ON A CHAPTER 11 
TRUSTEE, AND TO SUCH OTHER LIMITATIONS AND CONDITIONS AS THE COURT PRESCRIBES CF. 
WOLF V. WEINSTEIN, 372 U.S. 633, 649-650 (1963). [FN44] 
 


SECTION 1108.  AUTHORIZATION TO OPERATE BUSINESS 
  
  THIS SECTION PERMITS THE DEBTOR'S BUSINESS TO CONTINUE TO BE OPERATED, UNLESS THE 
COURT ORDERS OTHERWISE.  THUS, IN A REORGANIZATION CASE, OPERATION OF THE BUSINESS 
WILL BE THE RULE, AND IT WILL NOT BE NECESSARY TO GO TO THE COURT TO OBTAIN AN ORDER 
AUTHORIZING OPERATION. 
 


SECTION 1109.  RIGHT TO BE HEARD 
  
  SUBSECTION (A) PROVIDES, IN UNQUALIFIED TERMS, THAT ANY CREDITOR, EQUITY SECURITY 
HOLDER, OR AN INDENTURE TRUSTEE SHALL HAVE THE RIGHT TO BE HEARD AS A PARTY IN 
INTEREST UNDER THIS CHAPTER IN PERSON, BY AN ATTORNEY, OR BY A COMMITTEE.  IT IS 
DERIVED FROM SECTION 206 OF CHAPTER X (11 U.S.C. 606).  
  SUBSECTION (B) PROVIDES THAT THE SECURITIES AND EXCHANGE COMMISSION MAY APPEAR BY 
FILING AN APPEARANCE IN A CASE OF A PUBLIC COMPANY AND MAY APPEAR IN OTHER CASES IF 
AUTHORIZED OR REQUESTED BY THE COURT.  AS A PARTY IN INTEREST IN EITHER CASE, THE 
COMMISSION MAY RAISE AND BE HEARD ON ANY ISSUE.  THE COMMISSION MAY NOT APPEAL FROM 
A JUDGMENT, ORDER, OR DECREE IN A CASE, BUT MAY PARTICIPATE IN ANY APPEAL BY ANY 
OTHER PARTY IN INTEREST.  THIS IS THE PRESENT LAW UNDER SECTION 208 OF CHAPTER X (11 
U.S.C. 608). 
 


SECTION 1110.  AIRCRAFT EQUIPMENT AND VESSELS 
  
  THIS SECTION, TO A LARGE DEGREE, PRESERVES THE PROTECTION GIVEN LESSORS AND 
CONDITIONAL VENDORS OF AIRCRAFT TO A CERTIFICATED AIR CARRIER OR OF VESSELS TO A 
CERTIFICATED WATER CARRIER UNDER SECTION 116(5) AND 116(6) OF PRESENT CHAPTER X. IT 
IS MODIFIED TO CONFORM WITH THE CONSOLIDATION OF CHAPTERS X AND XI AND WITH THE NEW 
CHAPTER 11 GENERALLY.  IT IS ALSO MODIFIED TO GIVE THE TRUSTEE IN A REORGANIZATION 
CASE AN OPPORTUNITY *117 **5903 TO CONTINUE IN POSSESSION OF THE EQUIPMENT IN 
QUESTION BY CURING DEFAULTS AND BY MAKING THE REQUIRED LEASE OR PURCHASE PAYMENTS.  
THIS REMOVES THE ABSOLUTE VETO POWER OVER A REORGANIZATION THAT LESSORS AND 
CONDITIONAL VENDORS HAVE UNDER PRESENT LAW, WHILE ENTITLING THEM TO PROTECTION OF 
THEIR INVESTMENT.  
  THE SECTION OVERRIDES THE AUTOMATIC STAY OR ANY POWER OF THE COURT TO ENJOIN 
TAKING OF POSSESSION OF CERTAIN LEASED, CONDITIONALLY SOLD, OR LIENED EQUIPMENT, 
UNLESS, THE TRUSTEE AGREES TO PERFORM THE DEBTOR'S OBLIGATIONS AND CURES ALL PRIOR 
DEFAULTS (OTHER THAN DEFAULTS UNDER IPSO FACTO OR BANKRUPTCY CLAUSES) WITHIN 60 DAYS 
AFTER THE ORDER FOR RELIEF.  THE TRUSTEE AND THE EQUIPMENT FINANCIER ARE PERMITTED 
TO EXTEND THE 60-DAY PERIOD BY AGREEMENT. DURING THE FIRST 60 DAYS, THE AUTOMATIC 
STAY WILL APPLY TO PREVENT FORECLOSURE UNLESS THE CREDITOR GETS RELIEF FROM THE 
STAY.  
  THE EFFECT OF THIS SECTION WILL BE THE SAME IF THE DEBTOR HAS GRANTED THE SECURITY 
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INTEREST TO THE FINANCIER OR IF THE DEBTOR IS LEASING EQUIPMENT FROM A FINANCIER 
THAT HAS LEVERAGED THE LEASE AND LEASED THE EQUIPMENT SUBJECT TO A SECURITY INTEREST 
OF A THIRD PARTY. 
 


SECTION 1111.  EFFECT OF SCHEDULE OF CLAIMS AND INTERESTS 
  
  THIS SECTION DISPENSES WITH THE NEED FOR EVERY CREDITOR AND EQUITY SECURITY HOLDER 
TO FILE A PROOF OF CLAIM OR INTEREST IN A REORGANIZATION CASE.  USUALLY THE DEBTOR'S 
SCHEDULES ARE ACCURATE ENOUGH THAT THEY WILL SUFFICE TO DETERMINE THE CLAIMS OR 
INTERESTS ALLOWABLE IN THE CASE.  THUS, THE SECTION SPECIFIES THAT ANY CLAIM OR 
INTEREST INCLUDED ON THE DEBTOR'S SCHEDULES IS DEEMED FILED UNDER SECTION 501.  THIS 
DOES NOT APPLY TO CLAIMS OR INTERESTS THAT ARE SCHEDULED AS DISPUTED, CONTINGENT, OR 
UNLIQUIDATED. 
 


SECTION 1112.  CONVERSION OR DISMISSAL 
  
  THIS SECTION BRINGS TOGETHER ALL OF THE CONVERSION AND DISMISSAL RULES FOR CHAPTER 
11 CASES.  SUBSECTION (A) GIVES THE DEBTOR AN ABSOLUTE RIGHT TO CONVERT A 
VOLUNTARILY COMMENCED CHAPTER 11 CASE IN WHICH THE DEBTOR REMAINS IN POSSESSION TO A 
LIQUIDATION CASE.  
  SUBSECTION (B) GIVES WIDE DISCRETION TO THE COURT TO MAKE AN APPROPRIATE 
DISPOSITION OF THE CASE SUA SPONTE OR UPON MOTION OF A PARTY IN INTEREST, OR THE 
COURT IS PERMITTED TO CONVERT A REORGANIZATION CASE TO A LIQUIDATION CASE OR TO 
DISMISS THE CASE, WHICHEVER IS IN THE BEST INTEREST OF CREDITORS AND THE ESTATE, BUT 
ONLY FOR CAUSE.  CAUSE MAY INCLUDE THE CONTINUING LOSS TO OR DIMUNITION OF THE 
ESTATE OF AN INSOLVENT DEBTOR, THE ABSENCE OF A REASONABLE LIKELIHOOD OF 
REHABILITATION, THE INABILITY TO EFFECTUATE A PLAN, UNREASONABLE DELAY BY THE DEBTOR 
THAT IS PREJUDICIAL TO CREDITORS, FAILURE TO FILE A PLAN WITHIN THE APPROPRIATE TIME 
LIMITS, DENIAL OF CONFIRMATION AND ANY OPPORTUNITY TO MODIFY OR PROPOSE A NEW PLAN, 
REVOCATION OF CONFIRMATION AND DENIAL OF CONFIRMATION OF A MODIFIED PLAN, INABILITY 
TO EFFECTUATE SUBSTANTIAL CONSUMMATION OF A CONFIRMED PLAN, MATERIAL DEFAULT BY THE 
DEBTOR UNDER THE PLAN, AND TERMINATION OF THE PLAN BY REASON OF THE OCCURRENCE OF A 
CONDITION SPECIFIED IN THE PLAN.  THIS LIST IS NOT EXHAUSTIVE.  THE COURT WILL BE 
ABLE TO CONSIDER OTHER FACTORS AS THEY ARISE, AND TO USE ITS EQUITABLE POWERS TO 
REACH AN APPROPRIATE RESULT IN INDIVIDUAL CASES.  THE POWER OF THE COURT TO ACT SUA 
SPONTE SHOULD BE USED SPARINGLY AND ONLY IN EMERGENCY SITUATIONS.  
  **5904 *118 SUBSECTION (C) PROHIBITS THE COURT FROM CONVERTING A CASE CONCERNING A 
FARMER OR AN ELEEMOSYNARY INSTITUTION TO A LIQUIDATION CASE UNLESS THE DEBTOR 
CONSENTS.  
  SUBSECTION (D) PROHIBITS CONVERSION OF A REORGANIZATION CASE TO A CHAPTER 13 CASE 
UNLESS THE DEBTOR REQUESTS CONVERSION AND HIS DISCHARGE HAS NOT BEEN GRANTED OR HAS 
BEEN REVOKED.  
  SUBSECTION (E) REINFORCES SECTION 109 BY PROHIBITING CONVERSION OF A  CHAPTER 11 
CASE TO A CASE UNDER ANOTHER CHAPTER PROCEEDINGS UNDER WHICH THE DEBTOR IS NOT 
PERMITTED TO PROCEED. 
 


SUBCHAPTER II-- THE PLAN 
  


SECTION 1121.  WHO MAY PROPOSE A PLAN 
  
  SUBSECTION (A) PERMITS THE DEBTOR TO FILE A REORGANIZATION PLAN WITH A PETITION 
COMMENCING A VOLUNTARY CASE OR AT ANY TIME DURING A VOLUNTARY OR INVOLUNTARY CASE.  
  SUBSECTION (B) GIVES THE DEBTOR THE EXCLUSIVE RIGHT TO FILE A PLAN DURING THE 
FIRST 120 DAYS OF THE CASE.  THERE ARE EXCEPTIONS, HOWEVER, ENUMERATED IN SUBSECTION 
(C). IF A TRUSTEE HAS BEEN APPOINTED, IF THE DEBTOR DOES NOT MEET THE 120-DAY 
DEADLINE, OR IF THE DEBTOR FAILS TO OBTAIN THE REQUIRED CONSENT WITHIN 180 DAYS 
AFTER THE FILING OF THE PETITION, ANY PARTY IN INTEREST MAY PROPOSE A PLAN.  THIS 
INCLUDES THE DEBTOR, THE TRUSTEE, A CREDITORS' COMMITTEE, AN EQUITY SECURITY 
HOLDERS' COMMITTEE, A CREDITOR, AN EQUITY SECURITY HOLDER, AND AN INDENTURE TRUSTEE.  
THE LIST IS NOT EXHAUSTIVE.  IN THE CASE OF A PUBLIC COMPANY, A TRUSTEE IS APPOINTED 
WITHIN 10 DAYS OF THE PETITION. IN SUCH A CASE, FOR ALL PRACTICAL PURPOSES, ANY 
PARTY IN INTEREST MAY FILE A PLAN.  
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  SUBSECTION (D) PERMITS THE COURT, FOR CAUSE, TO INCREASE OR REDUCE THE 120-DAY AND 
180-DAY PERIODS SPECIFIED. SINCE, THE DEBTOR HAS AN EXCLUSIVE PRIVILEGE FOR 6 MONTHS 
DURING WHICH OTHERS MAY NOT FILE A PLAN, THE GRANTED EXTENSION SHOULD BE BASED ON A 
SHOWING OF SOME PROMISE OF PROBABLE SUCCESS.  AN EXTENSION SHOULD NOT BE EMPLOYED AS 
A TACTICAL DEVICE TO PUT PRESSURE ON PARTIES IN INTEREST TO YIELD TO A PLAN THEY 
CONSIDER UNSATISFACTORY. 
 


SECTION 1122.  CLASSIFICATION OF CLAIMS AND EQUITY SECURITIES 
  
  THIS SECTION CODIFIES CURRENT CASE LAW SURROUNDING THE CLASSIFICATION OF CLAIMS 
[FN45]  AND EQUITY SECURITIES.  IT REQUIRES CLASSIFICATION BASED ON THE NATURE OF 
THE CLAIMS OR INTERESTS CLASSIFIED, AND PERMITS INCLUSION OF CLAIMS OR INTERESTS IN 
A PARTICULAR CLASS ONLY IF THE CLAIM OR INTEREST BEING INCLUDED IS SUBSTANTIALLY 
SIMILAR TO THE OTHER CLAIMS OR INTERESTS OF THE CLASS.  
  SUBSECTION (B), ALSO A CODIFICATION OF EXISTING PRACTICE, CONTAINS AN EXCEPTION.  
THE PLAN MAY DESIGNATE A SEPARATE CLASS OF CLAIMS CONSISTING ONLY OF EVERY UNSECURED 
CLAIM THAT IS LESS THAN OR REDUCED TO AN AMOUNT THAT THE COURT APPROVES AS 
REASONABLE AND NECESSARY FOR ADMINISTRATIVE CONVENIENCE. 
 


SECTION 1123.  CONTENTS OF PLAN 
  
  SUBSECTION (A) SPECIFIES WHAT A PLAN OF REORGANIZATION MUST CONTAIN.  THE PLAN 
MUST DESIGNATE CLASSES OF CLAIMS AND INTERESTS, AND SPECIFY, **5905 *119 BY CLASS, 
THE CLAIMS OR INTERESTS THAT ARE UNIMPAIRED UNDER THE PLAN.  PRIORITY CLAIMS ARE NOT 
REQUIRED TO BE CLASSIFIED BECAUSE THEY MAY NOT HAVE ARISEN WHEN THE PLAN IS FILED.  
THE PLAN MUST PROVIDE THE SAME TREATMENT FOR EACH CLAIM OR INTEREST OF A PARTICULAR 
CLASS, UNLESS THE HOLDER OF A PARTICULAR CLAIM OR INTEREST AGREES TO A DIFFERENT, 
BUT NOT BETTER, TREATMENT OF HIS CLAIM OR INTEREST.  
  PARAGRAPH (3) APPLIES TO CLAIMS, NOT CREDITORS. THUS, IF A CREDITOR IS 
UNDERSECURED, AND THUS HAS A SECURED CLAIM AND AN UNSECURED CLAIM, THIS PARAGRAPH 
WILL BE APPLIED INDEPENDENTLY TO EACH OF HIS CLAIMS.  
  PARAGRAPH (4) OF SUBSECTION (A) IS DERIVED FROM SECTION 216 OF CHAPTER X WITH SOME 
MODIFICATIONS.  IT REQUIRES THE PLAN TO PROVIDE ADEQUATE MEANS FOR THE PLANS 
EXECUTION.  THESE MEANS MAY INCLUDE RETENTION BY THE DEBTOR OF ALL OR ANY PART OF 
THE PROPERTY OF THE ESTATE, TRANSFER OF ALL OR ANY PART OF THE PROPERTY OF THE 
ESTATE TO ONE OR MORE ENTITIES, WHETHER ORGANIZED PRE- OR POSTCONFIRMATION, MERGER 
OR CONSOLIDATION OF THE DEBTOR WITH ONE OR MORE PERSONS, SALE AND DISTRIBUTION OF 
ALL OR ANY PART OF THE PROPERTY OF THE ESTATE, SATISFACTION OR MODIFICATION OF ANY 
LIEN, CANCELLATION OR MODIFICATION OF ANY INDENTURE OR SIMILAR INSTRUMENT, CURING OR 
WAIVING OF ANY DEFAULT, EXTENSION OF MATURITY DATES OR CHANGE IN INTEREST RATES OF 
SECURITIES, AMENDMENT OF THE DEBTOR'S CHARTER, AND ISSUANCE OF SECURITIES.  
  SUBPARAGRAPH (C), AS IT APPLIES IN RAILROAD CASES, HAS THE EFFECT OF OVERRULING 
ST. JOE PAPER CO. V. ATLANTIC COAST LINE R.R., 347 U.S. 298 (1954).  [FN46]  IT WILL 
ALLOW THE TRUSTEE OR CREDITORS TO PROPOSE A PLAN OF MERGER WITH ANOTHER RAILROAD 
WITHOUT THE CONSENT OF THE DEBTOR, AND THE DEBTOR WILL BE BOUND UNDER PROPOSED 11 
U.S.C. 1141(A).  SEE HEARINGS, PT. 3, AT 1616. 'SIMILAR INSTRUMENT' REFERRED TO IN 
SUBPARAGRAPH (F) MIGHT INCLUDE A DEPOSIT WITH AN AGENT FOR DISTRIBUTION, OTHER THAN 
AN INDENTURE TRUSTEE, SUCH AS AN AGENT UNDER AN AGREEMENT IN A RAILROAD CONDITIONAL 
SALE OR LEASE FINANCING AGREEMENT.  
  PARAGRAPHS (5) AND (6) AND SUBSECTION (B) ARE DERIVED SUBSTANTIALLY FROM SECTION 
216 OF CHAPTER X (11 U.S.C. 616). PARAGRAPH (5) REQUIRES THE PLAN TO PROHIBIT THE 
ISSUANCE OF NONVOTING EQUITY SECURITIES, AND TO PROVIDE FOR AN APPROPRIATE 
DISTRIBUTION OF VOTING POWER AMONG THE VARIOUS CLASSES OF EQUITY SECURITIES.  
PARAGRAPH (6) REQUIRES THAT THE PLAN CONTAIN ONLY PROVISIONS THAT ARE CONSISTENT 
WITH THE INTERESTS OF CREDITORS AND EQUITY SECURITY HOLDERS, AND WITH PUBLIC POLICY 
WITH RESPECT TO THE SELECTION OF OFFICERS, DIRECTORS, AND TRUSTEES, AND THEIR 
SUCCESSORS.  
  SUBSECTION (B) SPECIFIES THE MATTERS THAT THE PLAN MAY PROPOSE. THE PLAN MAY 
IMPAIR OR LEAVE UNIMPAIRED ANY CLAIM OR INTEREST.  THE PLAN MAY PROVIDE FOR THE 
ASSUMPTION OR REJECTION OF EXECUTORY CONTRACTS OR UNEXPIRED LEASES NOT PREVIOUSLY 
REJECTED UNDER SECTION 365.  THE PLAN MAY ALSO PROVIDE FOR THE TREATMENT OF CLAIMS 
BY THE DEBTOR AGAINST OTHER ENTITIES THAT ARE NOT SETTLED BEFORE THE CONFIRMATION OF 
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THE PLAN.  THE PLAN MAY PROPOSE SETTLEMENT OR ADJUSTMENT OF ANY CLAIM OR EQUITY 
SECURITY BELONGING TO THE ESTATE, OR MAY PROPOSE RETENTION AND ENFORCEMENT OF SUCH 
CLAIM OR INTEREST BY THE DEBTOR OR BY AN AGENT APPOINTED FOR THAT PURPOSE.  
  THE PLAN MAY ALSO PROPOSE THE SALE OF ALL OR SUBSTANTIALLY ALL OF THE PROPERTY OF 
THE ESTATE, AND THE DISTRIBUTION OF THE PROCEEDS OF THE SALE AMONG CREDITORS AND 
EQUITY SECURITY HOLDERS.  THIS WOULD BE A LIQUIDATING PLAN.  THE SUBSECTION PERMITS 
THE PLAN TO INCLUDE ANY OTHER APPROPRIATE*120 **5906 PROVISION NOT INCONSISTENT WITH 
THE APPLICABLE PROVISIONS OF THE BANKRUPTCY CODE.  
  SUBSECTION (C) PROTECTS AN INDIVIDUAL DEBTOR'S EXEMPT PROPERTY BY PROHIBITING ITS 
USE, SALE, OR LEASE UNDER A PLAN PROPOSED BY SOMEONE OTHER THAN THE DEBTOR, UNLESS 
THE DEBTOR CONSENTS. 
 


SECTION 1124.  IMPAIRMENT OF CLAIMS OR INTERESTS 
  
  THE BASIC CONCEPT UNDERLYING THIS SECTION IS NOT NEW.  IT RESTS ESSENTIALLY ON 
SECTION 107 OF CHAPTER X (11 U.S.C. 507), WHICH STATES THAT CREDITORS OR 
STOCKHOLDERS OR ANY CLASS THEREOF 'SHALL BE DEEMED TO BE 'AFFECTED' BY A PLAN ONLY 
IF THEIR OR ITS INTEREST SHALL BE MATERIALLY AND ADVERSELY AFFECTED THEREBY.'  
  THIS SECTION IS DESIGNED TO INDICATE WHEN CONTRACTUAL RIGHTS OF CREDITORS OR 
INTEREST HOLDERS ARE NOT MATERIALLY AFFECTED.  IT SPECIFIES THREE WAYS IN WHICH THE 
PLAN MAY LEAVE A CLAIM OR INTEREST UNIMPAIRED.  
  FIRST, THE PLAN MAY PROPOSE NOT TO ALTER THE LEGAL, EQUITABLE, OR CONTRACTUAL 
RIGHTS TO WHICH THE CLAIM OR INTEREST ENTITLED ITS HOLDER.  
  SECOND, A CLAIM OR INTEREST IS UNIMPAIRED BY CURING THE EFFECT OF A DEFAULT AND 
REINSTATING THE ORIGINAL TERMS OF AN OBLIGATION WHEN MATURITY WAS BROUGHT ON OR 
ACCELERATED BY THE DEFAULT.  THE INTERVENTION OF BANKRUPTCY AND THE DEFAULTS 
REPRESENT A TEMPORARY CRISIS WHICH THE PLAN OF REORGANIZATION IS INTENDED TO CLEAR 
AWAY. THE HOLDER OF A CLAIM OR INTEREST WHO UNDER THE PLAN IS RESTORED TO HIS 
ORIGINAL POSITION, WHEN OTHERS RECEIVE LESS OR GET NOTHING AT ALL, IS FORTUNATE 
INDEED AND HAS NO CAUSE TO COMPLAIN. CURING OF THE DEFAULT AND THE ASSUMPTION OF THE 
DEBT IN ACCORDANCE WITH ITS TERMS IS AN IMPORTANT REORGANIZATION TECHNIQUE FOR 
DEALING WITH A PARTICULAR CLASS OF CLAIMS, ESPECIALLY SECURED CLAIMS.  
  THIRD, A CLAIM OR INTEREST IS UNIMPAIRED IF THE PLAN PROVIDES FOR THEIR PAYMENT IN 
CASH.  IN THE CASE OF A DEBT LIABILITY, THE CASH PAYMENT IS FOR THE ALLOWED AMOUNT 
OF THE CLAIM, WHICH DOES NOT INCLUDE A REDEMPTION PREMIUM.  IF IT IS AN EQUITY 
SECURITY WITH A FIXED LIQUIDATION PREFERENCE, SUCH AS A PREFERRED STOCK, THE ALLOWED 
AMOUNT IS SUCH LIQUIDATION PREFERENCE, WITH NO REDEMPTION PREMIUM. WITH RESPECT TO 
ANY OTHER EQUITY SECURITY, SUCH AS A COMMON STOCK, CASH PAYMENT MUST BE EQUAL TO THE 
'VALUE OF SUCH HOLDER'S INTEREST IN THE DEBTOR.'  
  SECTION 1124 DOES NOT INCLUDE PAYMENT 'IN PROPERTY' OTHER THAN CASH.  EXCEPT FOR A 
RARE CASE, CLAIMS OR INTERESTS ARE NOT BY THEIR TERMS PAYABLE IN PROPERTY, BUT A 
PLAN MAY SO PROVIDE AND THOSE AFFECTED THEREBY MAY ACCEPT OR REJECT THE PROPOSED 
PLAN. THEY MAY NOT BE FORCED TO ACCEPT A PLAN DECLARING THE HOLDERS' CLAIMS OR 
INTERESTS TO BE 'UNIMPAIRED.' 
 


SECTION 1125.  POSTPETITION DISCLOSURE AND SOLICITATION 
  
  THIS SECTION EXTENDS DISCLOSURE REQUIREMENTS IN CONNECTION WITH SOLICITATIONS IN 
ALL CASES UNDER CHAPTER 11. HERETOFORE THIS SUBJECT WAS DEALT WITH BY THE BANKRUPTCY 
ACT MAINLY IN THE SPECIAL CONTEXTS OF RAILROAD REORGANIZATIONS AND CHAPTER X CASES.  
  SUBSECTION (A) DEFINES (1) THE SUBJECT MATTER OF DISCLOSURE AS 'ADEQUATE 
INFORMATION' AND RELATES THE STANDARD OF ADEQUACY TO AN (2) 'INVESTOR TYPICAL OF 
HOLDERS OR CLAIMS OR INTERESTS OF THE RELEVANT CLASS.'  'INVESTOR' IS USED BROADLY 
HERE, FOR IT WILL ALMOST ALWAYS INCLUDE *121 **5907 A TRADE CREDITOR OR OTHER 
CREDITORS WHO ORIGINALLY HAD NO INVESTMENT INTENT OR INTEREST.  IT REFERS TO THE 
INVESTMENT-TYPE DECISION BY THOSE CALLED UPON TO ACCEPT A PLAN TO MODIFY THEIR 
CLAIMS OR INTERESTS, WHICH TYPICALLY WILL INVOLVE ACCEPTANCE OF NEW SECURITIES OR OF 
A CASH PAYMENT IN LIEU THEREOF.  
  BOTH THE KIND AND FORM OF INFORMATION ARE LEFT ESSENTIALLY TO THE JUDICIAL 
DISCRETION OF THE COURT, GUIDED BY THE SPECIFICATION IN SUBPARAGRAPH (A)(1) THAT IT 
BE OF A KIND AND IN SUFFICIENT DETAIL THAT A REASONABLE AND TYPICAL INVESTOR CAN 
MAKE AN INFORMED JUDGMENT ABOUT THE PLAN.  THE INFORMATION REQUIRED WILL NECESSARILY 
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BE GOVERNED BY THE CIRCUMSTANCES OF THE CASE.  
  REPORTING AND AUDIT STANDARDS DEVISED FOR SOLVENT AND CONTINUING BUSINESSES DO NOT 
NECESSARILY FIT A DEBTOR IN REORGANIZATION. SUBSECTION (A)(1) EXPRESSLY INCORPORATES 
CONSIDERATION OF THE NATURE AND HISTORY OF THE DEBTOR AND THE CONDITION OF ITS BOOKS 
AND RECORDS INTO THE DETERMINATION OF WHAT IS REASONABLY PRACTICABLE TO SUPPLY. 
THESE FACTORS ARE PARTICULARLY PERTINENT TO HISTORICAL DATA AND TO DISCONTINUED 
OPERATIONS OF NO FUTURE RELEVANCE.  
  A PLAN IS NECESSARILY PREDICATED ON KNOWLEDGE OF THE ASSETS AND LIABILITIES BEING 
DEALT WITH AN ON FACTUALLY SUPPORTED EXPECTATIONS AS TO THE FUTURE COURSE OF THE 
BUSINESS SUFFICIENT TO MEET THE FEASIBILITY STANDARD IN SECTION 1130(A)(11) OF THIS 
TITLE. IT MAY THUS BE NECESSARY TO PROVIDE ESTIMATES OR JUDGMENTS FOR THAT PURPOSE.  
YET IT REMAINS PRACTICABLE TO DESCRIBE, IN SUCH DETAIL AS MAY BE RELEVANT AND 
NEEDED, THE BASIS FOR THE PLAN AND THE DATA ON WHICH SUPPORTERS OF THE PLAN RELY.  
  SUBSECTION (B) ESTABLISHES THE JURISDICTION OF THE COURT OVER THIS SUBJECT BY 
PROHIBITING SOLICITATION OF ACCEPTANCE OR REJECTION OF A PLAN AFTER THE COMMENCEMENT 
OF THE CASE, UNLESS THE PERSON SOLICITED RECEIVES, BEFORE OR AT THE TIME OF THE 
SOLICITATION, A WRITTEN DISCLOSURE STATEMENT APPROVED BY THE COURT, AFTER NOTICE AND 
HEARING, AS CONTAINING ADEQUATE INFORMATION.  AS UNDER PRESENT LAW, DETERMINATIONS 
OF VALUE, BY APPRAISAL OR OTHERWISE, ARE NOT REQUIRED IF NOT NEEDED TO ACCOMPLISH 
THE PURPOSE SPECIFIED IN SUBSECTION (A)(1).  
  SUBSECTION (C) REQUIRES THAT THE SAME DISCLOSURE STATEMENT BE TRANSMITTED TO EACH 
MEMBER OF A CLASS.  IT RECOGNIZES THAT THE INFORMATION NEEDED FOR AN INFORMED 
JUDGMENT ABOUT THE PLAN MAY DIFFER AMONG CLASSES.  A CLASS WHOSE RIGHTS UNDER THE 
PLAN CENTER ON A PARTICULAR FUND OR ASSET WOULD HAVE NO USE FOR AN EXTENSIVE 
DESCRIPTION OF OTHER MATTERS THAT COULD NOT AFFECT THEM.  
  SUBSECTION (D) RELIEVES THE COURT OF THE NEED TO FOLLOW ANY OTHERWISE APPLICABLE 
FEDERAL OR STATE LAW IN DETERMINING THE ADEQUACY OF THE INFORMATION CONTAINED IN THE 
DISCLOSURE STATEMENT SUBMITTED FOR ITS APPROVAL.  IT AUTHORIZES AN AGENCY OR 
OFFICIAL, FEDERAL OR STATE, CHARGED WITH ADMINISTERING COGNATE LAWS SO PREEMPTED TO 
ADVISE THE COURT ON THE ADEQUACY OF PROPOSED DISCLOSURE STATEMENT.  BUT THEY ARE NOT 
AUTHORIZED TO APPEAL THE COURT'S DECISION.  
  SOLICITATIONS WITH RESPECT TO A PLAN DO NOT INVOLVE JUST MERE REQUESTS FOR 
OPINIONS.  ACCEPTANCE OF THE PLAN VITALLY AFFECTS CREDITORS AND SHAREHOLDERS, AND 
MOST FREQUENTLY THE SOLICITATION INVOLVES AN OFFERING OF SECURITIES IN EXCHANGE FOR 
CLAIMS OR INTERESTS.  THE PRESENT BANKRUPTCY*122 **5908 STATUTE HAS EXEMPTED SUCH 
OFFERINGS UNDER EACH OF ITS CHAPTERS FROM THE REGISTRATION AND DISCLOSURE 
REQUIREMENTS OF THE SECURITIES ACT OF 1933, AN EXEMPTION ALSO CONTINUED BY SECTION 
1145(A)(2) OF THIS TITLE.  THE EXTENSION OF THE DISCLOSURE REQUIREMENTS TO ALL 
CHAPTER 11 CASES JUSTIFIES THE COORDINATE EXTENSION OF THESE EXEMPTIONS.  BY THE 
SAME TOKEN, NO VALID PURPOSE IS SERVED NOT TO EXEMPT FROM THE REQUIREMENTS OF 
SIMILAR STATE LAWS IN A MATTER UNDER THE EXCLUSIVE JURISDICTION OF THE FEDERAL 
BANKRUPTCY LAWS.  
  SUBSECTION (E) EXONERATES ANY PERSON WHO, IN GOOD FAITH AND IN COMPLIANCE WITH 
THIS TITLE, SOLICITS OR PARTICIPATES IN THE OFFER, ISSUANCE, SALE OR PURCHASE, UNDER 
THE PLAN, OF A SECURITY FROM ANY LIABILITY, ON ACCOUNT OF SUCH SOLICITATION OR 
PARTICIPATION, FOR VIOLATION OF ANY LAW, RULE, OR REGULATION GOVERNING THE OFFER, 
ISSUANCE, SALE, OR PURCHASE OF SECURITIES. THIS EXONERATION IS COORDINATE WITH THE 
EXEMPTION FROM FEDERAL OR STATE REGISTRATION OR LICENSING REQUIREMENTS PROVIDED BY 
SECTION 1145 OF THIS TITLE.  
  IN THE NONPUBLIC CASE, THE COURT, WHEN APPROVING THE DISCLOSURE STATEMENT, HAS 
BEFORE IT THE TEXTS OF THE PLAN, A PROPOSED DISCLOSURE DOCUMENT, AND SUCH OTHER 
INFORMATION THE PLAN PROPONENTS AND OTHER INTERESTED PARTIES MAY PRESENT AT THE 
HEARING. IN THE FINAL ANALYSIS THE EXONERATION WHICH SUBSECTION (E) GRANTS MUST 
DEPEND ON THE GOOD FAITH OF THE PLAN PROPONENTS AND OF THOSE WHO PARTICIPATE IN THE 
PREPARATION OF THE DISCLOSURE STATEMENT AND IN THE SOLICITATION.  SUBSECTION (E) 
DOES NOT AFFECT CIVIL OR CRIMINAL LIABILITY FOR DEFECTS AND INADEQUACIES THAT ARE 
BEYOND THE LIMITS OF THE EXONERATION THAT GOOD FAITH PROVIDES.  
  SECTION 1125 APPLIES TO PUBLIC COMPANIES AS WELL, SUBJECT TO THE QUALIFICATIONS OF 
SUBSECTION (F).  IN CASE OF A PUBLIC COMPANY NO SOLICITATIONS OF ACCEPTANCE IS 
PERMITTED UNLESS AUTHORIZED BY THE COURT UPON OR AFTER APPROVAL OF THE PLAN PURSUANT 
TO SECTION 1128(C).  IN ADDITION TO THE DOCUMENTS SPECIFIED IN SUBSECTION (B), 
SUBSECTION (F) REQUIRES TRANSMISSION OF THE OPINION AND ORDER OF THE COURT APPROVING 
THE PLAN AND, IF FILED, THE ADVISORY REPORT OF THE SECURITIES AND EXCHANGE 
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COMMISSION OR A SUMMARY THEREOF PREPARED BY THE COMMISSION. 
 


SECTION 1126.  ACCEPTANCE OF PLAN 
  
  SUBSECTION (A) OF THIS SECTION PERMITS THE HOLDER OF A CLAIM OR INTEREST ALLOWED 
UNDER SECTION 502 TO ACCEPT OR REJECT A PROPOSED PLAN OF REORGANIZATION.  THE 
SUBSECTION ALSO INCORPORATES A PROVISION NOW FOUND IN SECTION 199 OF CHAPTER X THAT 
AUTHORIZES THE SECRETARY OF THE TREASURY TO ACCEPT OR REJECT A PLAN ON BEHALF OF THE 
UNITED STATES WHEN THE UNITED STATES IS A CREDITOR OR EQUITY SECURITY HOLDER.  
  SUBSECTION (B) GOVERNS ACCEPTANCES AND REJECTIONS OF PLANS OBTAINED BEFORE 
COMMENCEMENT OF A REORGANIZATION FOR A NONPUBLIC COMPANY.  PARAGRAPH (3) EXPRESSLY 
STATES THAT SUBSECTION (B) DOES NOT APPLY TO A PUBLIC COMPANY.  
  PREPETITION SOLICITATION IS A COMMON PRACTICE UNDER CHAPTER XI TODAY, AND CHAPTER 
IX CURRENT MAKES EXPLICIT PROVISION FOR IT. SECTION 1126(B) COUNTS A PREPETITION 
ACCEPTANCE OR REJECTION TOWARD THE REQUIRED AMOUNTS AND NUMBER OF ACCEPTANCES ONLY 
IF THE SOLICITATION OF THE ACCEPTANCE OR REJECTION WAS IN COMPLIANCE WITH ANY 
APPLICABLE **5909 *123 NONBANKRUPTCY LAW, RULE, OR REGULATION GOVERNING THE ADEQUACY 
OF DISCLOSURE IN CONNECTION WITH SUCH SOLICITATION.  IF THERE IS NOT ANY SUCH 
APPLICABLE LAW, RULE, OR REGULATION, THEN THE ACCEPTANCE OR REJECTION IS COUNTED 
ONLY IF IT WAS SOLICITED AFTER DISCLOSURE OF ADEQUATE INFORMATION, TO THE HOLDER, AS 
DEFINED IN SECTION 1125 (A)(1).  THIS PERMITS THE COURT TO ENSURE THAT THE 
REQUIREMENTS OF SECTION 1125 ARE NOT AVOIDED BY PREPETITION SOLICITATION.  
  SUBSECTION (C) SPECIFIES THE REQUIRED AMOUNT AND NUMBER OF ACCEPTANCES FOR A CLASS 
OF CREDITORS.  A CLASS OF CREDITORS HAS ACCEPTED A PLAN IF AT LEAST TWO-THIRDS IN 
AMOUNT AND MORE THAN ONE-HALF IN NUMBER OF THE ALLOWED CLAIMS OF THE CLASS THAT ARE 
VOTED ARE CAST IN FAVOR OF THE PLAN.  THE AMOUNT AND NUMBER ARE COMPUTED ON THE 
BASIS OF CLAIMS ACTUALLY VOTED FOR OR AGAINST THE PLAN, NOT AS UNDER CHAPTER X ON 
THE BASIS OF THE ALLOWED CLAIMS IN THE CLASS. SUBSECTION (F) EXCLUDES FROM ALL THESE 
CALCULATIONS CLAIMS NOT VOTED IN GOOD FAITH, AND CLAIMS PROCURED OR SOLICITED NOT IN 
GOOD FAITH OR NOT IN ACCORDANCE WITH THE PROVISIONS OF THIS TITLE.  
  SUBSECTION (C) REQUIRES THAT THE SAME DISCLOSURE STATEMENT BE TRANSMITTED TO EACH 
MEMBER OF A CLASS.  IT RECOGNIZES THAT THE INFORMATION NEEDED FOR AN INFORMED 
JUDGMENT ABOUT THE PLAN MAY DIFFER AMONG CLASSES.  A CLASS WHOSE RIGHTS UNDER THE 
PLAN CENTER ON A PARTICULAR FUND OR ASSET WOULD HAVE NO USE FOR AN EXTENSIVE 
DESCRIPTION OF OTHER MATTERS THAT COULD NOT AFFECT THEM.  
  SUBSECTION (D) RELIEVES THE COURT OF THE NEED TO FOLLOW ANY OTHERWISE APPLICABLE 
FEDERAL OR STATE LAW IN DETERMINING THE ADEQUACY OF THE INFORMATION CONTAINED IN THE 
DISCLOSURE STATEMENT SUBMITTED FOR ITS APPROVAL.  IT AUTHORIZES AN AGENCY OR 
OFFICIAL, FEDERAL OR STATE, CHARGED WITH ADMINISTERING COGNATE LAWS SO PRE-EMPTED TO 
ADVISE THE COURT ON THE ADEQUACY OF PROPOSED DISCLOSURE STATEMENT.  BUT THEY ARE NOT 
AUTHORIZED TO APPEAL THE COURT'S DECISION.  
  SOLICITATIONS WITH RESPECT TO A PLAN DO NOT INVOLVE JUST MERE REQUESTS FOR 
OPINIONS.  ACCEPTANCE OF THE PLAN VITALLY AFFECTS CREDITORS AND SHAREHOLDERS, AND 
MOST FREQUENTLY THE SOLICITATION INVOLVES AN OFFERING OF SECURITIES IN EXCHANGE FOR 
CLAIMS OR INTERESTS.  THE PRESENT BANKRUPTCY ACT HAS EXEMPTED SUCH OFFERINGS UNDER 
EACH OF ITS CHAPTERS FROM THE REGISTRATION AND DISCLOSURE REQUIREMENTS OF THE 
SECURITIES ACT OF 1933, AN EXEMPTION ALSO CONTINUED BY SECTION 1145 OF THIS TITLE.  
THE EXTENSION OF THE DISCLOSURE REQUIREMENTS TO ALL CHAPTER 11 CASES IS JUSTIFIED BY 
THE INTEGRATION OF THE SEPARATE CHAPTERS INTO THE SINGLE CHAPTER 11.  BY THE SAME 
TOKEN, NO VALID PURPOSE IS SERVED BY FAILING TO PROVIDE EXEMPTION FROM THE 
REQUIREMENTS OF SIMILAR STATE LAWS IN A MATTER UNDER THE EXCLUSIVE JURISDICTION OF 
THE FEDERAL BANKRUPTCY LAWS.  
  UNDER SUBSECTION (D), WITH RESPECT TO A CLASS OF EQUITY SECURITIES, IT IS 
SUFFICIENT FOR ACCEPTANCE OF THE PLAN IF THE AMOUNT OF SECURITIES VOTING FOR THE 
PLAN IS AT LEAST TWO-THIRDS OF THE TOTAL ACTUALLY VOTED.  
  SUBSECTION (E) PROVIDES THAT NO ACCEPTANCES ARE REQUIRED FROM ANY CLASS WHOSE 
CLAIMS OR INTERESTS ARE UNIMPAIRED UNDER THE PLAN OR IN THE ORDER CONFIRMING THE 
PLAN.  
  SUBSECTION (G) PROVIDES THAT ANY CLASS DENIED PARTICIPATION UNDER THE PLAN IS 
CONCLUSIVELY DEEMED TO HAVE REJECTED THE PLAN. THERE IS OBVIOUSLY NO NEED TO SUBMIT 
A PLAN FOR A VOTE BY A CLASS THAT IS TO RECEIVE*124 **5910 NOTHING.  BUT UNDER 
SUBSECTION (G) THE EXCLUDED CLASS IS LIKE A CLASS THAT HAS NOT ACCEPTED, AND IS A 
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DISSENTING CLASS FOR PURPOSES OF CONFIRMATION UNDER SECTION 1130. 
 


SECTION 1127.  MODIFICATION OF PLAN 
  
  UNDER SUBSECTION (A) THE PROPONENT MAY FILE A PROPOSAL TO MODIFY A PLAN PRIOR TO 
CONFIRMATION.  IN THE CASE OF A PUBLIC COMPANY THE MODIFYING PROPOSAL MAY BE FILED 
PRIOR TO APPROVAL.  
  SUBSECTION (B) PROVIDES THAT A PARTY IN INTEREST ELIGIBLE TO FILE A PLAN MAY FILE 
INSTEAD OF A PLAN A PROPOSAL TO MODIFY A PLAN FILED BY ANOTHER.  UNDER SUBSECTION 
(C) A PARTY IN INTEREST OBJECTING TO SOME FEATURE OF A PLAN MAY SUBMIT A PROPOSAL TO 
MODIFY THE PLAN TO MEET THE OBJECTION.  
  AFTER A PLAN HAS BEEN CONFIRMED, BUT BEFORE ITS SUBSTANTIAL CONSUMMATION, A PLAN 
MAY BE MODIFIED BY LEAVE OF COURT, WHICH SUBSECTION (D) PROVIDES SHALL BE GRANTED 
FOR GOOD CAUSE. SUBSECTION (E) PROVIDES THAT A PROPOSAL TO MODIFY A PLAN IS SUBJECT 
TO THE DISCLOSURE REQUIREMENTS OF SECTION 1125 AND AS PROVIDED IN SUBSECTION (F).  
IT PROVIDES THAT A CREDITOR OR STOCKHOLDER WHO VOTED FOR OR AGAINST A PLAN IS DEEMED 
TO HAVE ACCEPTED OR REJECTED THE MODIFYING PROPOSAL. BUT IF THE MODIFICATION 
MATERIALLY AND ADVERSELY AFFECTS ANY OF THEIR INTERESTS, THEY MUST BE AFFORDED AN 
OPPORTUNITY TO CHANGE THEIR VOTE IN ACCORDANCE WITH THE DISCLOSURE AND SOLICITATION 
REQUIREMENTS OF SECTION 1125.  
  UNDER SUBSECTION (G) A PLAN, IF MODIFIED PRIOR TO CONFIRMATION, SHALL BE CONFIRMED 
IF IT MEETS THE REQUIREMENTS OF SECTION 1130. 
 


SECTION 1128.  HEARING AND APPROVAL OF PLAN FOR A PUBLIC COMPANY 
  
  THIS SECTION APPLIES ONLY TO A PUBLIC COMPANY.  IT CONTINUES, AS TO PUBLIC 
COMPANIES, THE REQUIREMENT THAT THE PLAN, WHICH THE COURT APPROVES AND LATER 
CONFIRMS, SHALL BE 'FAIR AND EQUITABLE.'  FIRST DEVELOPED IN EQUITY RECEIVERSHIP, 
THIS STANDARD HAS BEEN APPLIED FOR THE PAST 40 YEARS UNDER CHAPTER X. A FAIR AND 
EQUITABLE PLAN, DEVELOPED UNDER THE DIRECTION OF A DISINTERESTED TRUSTEE AS THE 
FOCAL POINT IN THE REORGANIZATION, AND AN AFFIRMATIVE AND ACTIVE JUDICIAL ROLE, 
THROUGHOUT THE HEARING APPROVAL, AND CONFIRMATION PROCEDURES TO ASSURE THAT THE PLAN 
IS FAIR AND EQUITABLE, ARE VITAL SAFEGUARDS FOR PUBLIC INVESTORS.  THE ALTERNATIVE, 
A PLAN NEGOTIATED BY MANAGEMENT AND COMMITTEES LIKELY TO BE DOMINATED BY SENIOR AND 
INSTITUTIONAL CREDITORS-- ESSENTIALLY A COMPOSITION WOULD NOT SERVE THE 
REORGANIZATION NEEDS OF A PUBLIC COMPANY.  
  THE PROCEDURE FOR HEARING AND APPROVAL, INCLUDING THE ADVISORY FUNCTION OF THE 
SECURITIES AND EXCHANGE COMMISSION WITH RESPECT TO THE PLAN, ARE DERIVED FROM 
CHAPTER X. THE HEARING UNDER SUBSECTION (A) SHALL BE ON THE TRUSTEE'S PLAN AND ANY 
OTHER PLAN THAT MAY BE FILED.  IF HE FILES NO PLAN OF HIS OWN, THE TRUSTEE MAY 
SUPPORT OR OPPOSE SUCH OTHER PLAN IN LIGHT OF HIS DUTIES SPECIFIED IN SECTION 
1106(A).  THE TIME FOR HEARING IS WITHIN THE DISCRETION OF THE COURT.  
  AT THE HEARING, EVIDENCE MAY BE PRODUCED REGARDING THE ASSETS AND BUSINESS WHICH 
ARE THE SUBJECT OF THE PLAN, AND THE FAIRNESS AND FEASIBILITY OF THE PLAN, INCLUDING 
THE CHARACTER AND QUALITY OF THE SECURITIES TO BE ISSUED. WITNESSES MAY BE EXAMINED 
AND CROSS-EXAMINED AT THE HEARING.  THE DURATION OF THE HEARING DEPENDS ON THE 
NATURE OF THE CASE AND THE MATTERS AND ISSUES IN DISPUTE. THE HEARING PROVIDES A 
MEANS OF **5911 *125 ESTABLISHING A FIRM FACTUAL FOUNDATION FOR THE PLAN OF 
REORGANIZATION; THE EXPLORATION OF DIVERGENT VIEWS IN A FORUM OPEN TO ALL INTERESTS; 
AND A JUDICIAL DECISION ON THE FAIRNESS OF THE PLAN TO ALL AFFECTED THEREBY.  IT 
ALSO ENSURES THAT THE ORDER AUTHORIZING SOLICITATION OF ACCEPTANCES UNDER SECTION 
1125 IS BASED ON AN INDEPENDENT JUDICIAL EVALUATION OF THE RELEVANT FACTS AND ON A 
SEARCHING INQUIRY INTO THE MERITS OF THE PLAN APPROVED BY THE COURT PRIOR TO THE 
SOLICITATION.  
  SUBSECTION (B) REQUIRES THAT THE COURT, PRIOR TO APPROVAL, REFER ANY PLAN OR PLANS 
WORTHY OF CONSIDERATION FOR AN ADVISORY REPORT TO THE SECURITIES AND EXCHANGE 
COMMISSION.  THIS PROVISION IS DERIVED FROM SECTION 172 OF CHAPTER X (11 U.S.C. 
572). IN CHAPTER X THE REFERENCE IS MANDATORY IF SCHEDULED INDEBTEDNESS EXCEEDS $3 
MILLION.  UNDER SUBSECTION (B) THE REFERENCE IS REQUIRED ONLY FOR A PUBLIC COMPANY 
AS DEFINED IN SECTION 1101(3), UNDER WHICH TOTAL INDEBTEDNESS MUST BE $5 MILLION OR 
MORE, BUT EXCLUSIVE OF TRADE DEBT AND TAX LIABILITIES, AND SECURITY HOLDERS MUST BE 
IN NUMBER NOT LESS THAN 1,000. THE SEC IS REQUIRED TO REPORT WITHIN A FIXED TIME SET 
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BY THE COURT.  IT IS EXPECTED THAT THIS TIME WILL BE SUFFICIENTLY BRIEF SO THAT THE 
REPORT REQUIREMENT DOES NOT DELAY THE CONFIRMATION OF THE PLAN.  
  SUBSECTION (C) PROVIDES THAT AFTER THE SEC REPORT IS FILED, UPON THE EXPIRATION OF 
THE TIME ALLOWED, THE SEC, OR ON RECEIPT OF INFORMATION FROM THE SEC THAT NO REPORT 
IS FILED, THE COURT SHALL, AFTER A HEARING, APPROVE A PLAN OR PLANS THAT IT FINDS 
FAIR AND EQUITABLE AND OTHERWISE IN COMPLIANCE WITH THE PERTINENT STATUTORY 
PROVISIONS.  THIS HEARING IS ORDINARILY IN THE NATURE OF ORAL ARGUMENT, WITH OR 
WITHOUT BRIEFS.  IT AFFORDS ALL PARTIES AN OPPORTUNITY TO SUBMIT TO THE COURT THEIR 
VIEWS IN LIGHT OF THE EVIDENCE AND THE REPORT OF THE SECURITIES AND EXCHANGE 
COMMISSION. HOWEVER, THE COURT IS NOT PRECLUDED AT THIS OR ANOTHER HEARING FROM 
RECEIVING ADDITIONAL EVIDENCE, AS CIRCUMSTANCES MAY REQUIRE.  
  THE HEARINGS PROVIDED IN SUBSECTIONS (A) AND (C) AVOID POSTPONING TO THE HEARING 
ON CONFIRMATION THE KIND OF COMPLEX ISSUES TO BE EXPECTED IN THE CASE OF PUBLIC 
COMPANIES.  AFTER THESE HEARINGS AND WITH ALL CONTROVERSIAL ISSUES OUT OF THE WAY, 
THE HEARING ON CONFIRMATION OF A PLAN FOR A PUBLIC COMPANY SHOULD BE RELATIVELY 
UNEVENTFUL, CALLING FOR A REPORT ON ACCEPTANCES AND DISSENTING CLASSES, IF ANY, AND 
FOR CONSIDERING UNUSUAL AND ANTICIPATED DEVELOPMENTS.  
  SUBSECTION (D) PROVIDES THAT FOR PURPOSES OF SUBSECTION (C) AND SECTION 1130 
GOVERNING CONFIRMATION, A PLAN IS NOT DEEMED TO BE NOT FAIR AND EQUITABLE AS TO 
PARTICULAR CREDITORS OR SECURITY HOLDERS WHO CONSENT TO A MODIFICATION OF THEIR 
PARTICIPATION IN FAVOR OF JUNIOR CLAIMS OR INTERESTS.  
  SUBSECTION (E) PROVIDES THAT THE ORDER OF APPROVAL IS NOT APPEALABLE.  UNDER 
SECTION 1129(B) ANY PARTY IN INTEREST MAY OBJECT TO CONFIRMATION OF THE PLAN AND MAY 
APPEAL FROM THE CONFIRMATION ORDER.  A RIGHT TO ONE APPEAL IS SUFFICIENT.  AN APPEAL 
FROM THE ORDER OF APPROVAL AS WELL COULD BE A SOURCE OF TACTICAL OBSTRUCTION. 
 


SECTION 1129.  CONFIRMATION HEARING 
  
  SUBSECTION (A) REQUIRES THAT THERE BE A HEARING IN EVERY CASE ON THE CONFIRMATION 
OF THE PLAN.  NOTICE IS REQUIRED.  
  SUBSECTION (B) PERMITS ANY PARTY IN INTEREST TO OBJECT TO THE CONFIRMATION OF THE 
PLAN.  THE SECURITIES AND EXCHANGE COMMISSION AND **5912 *126 INDENTURE TRUSTEES, AS 
PARTIES IN INTEREST UNDER SECTION 1109, MAY OBJECT TO CONFIRMATION OF THE PLAN. 
 


SECTION 1130.  CONFIRMATION OF PLAN 
  
  SUBSECTION (A) ENUMERATES THE REQUIREMENT GOVERNING CONFIRMATION OF A PLAN.  THE 
COURT IS REQUIRED TO CONFIRM A PLAN IF AND ONLY IF ALL OF THE REQUIREMENTS ARE MET.  
  PARAGRAPH (1) REQUIRES THAT THE PLAN COMPLY WITH THE APPLICABLE PROVISIONS OF 
CHAPTER 11, SUCH AS SECTION 1122 AND 1123, GOVERNING CLASSIFICATION AND CONTENTS OF 
PLAN.  
  PARAGRAPH (2) REQUIRES THAT THE PROPONENT OF THE PLAN COMPLY WITH THE APPLICABLE 
PROVISIONS OF CHAPTER 11, SUCH AS SECTION 1125 REGARDING DISCLOSURE.  
  PARAGRAPH (3) REQUIRES THAT THE PLAN HAVE BEEN PROPOSED IN GOOD FAITH, AND NOT BY 
ANY MEANS FORBIDDEN BY LAW.  
  PARAGRAPH (4) IS DERIVED FROM SECTION 221 OF CHAPTER X. IT REQUIRES THAT ANY 
PAYMENT MADE OR PROMISED BY THE PROPONENT, THE DEBTOR, OR PERSON ISSUING SECURITIES 
OR ACQUIRING PROPERTY UNDER THE PLAN, FOR SERVICES OR FOR COSTS AND EXPENSES IN, OR 
IN CONNECTION WITH THE CASE, OR IN CONNECTION WITH THE PLAN AND INCIDENT TO THE 
CASE, BE DISCLOSED TO THE COURT.  IN ADDITION, ANY PAYMENT MADE BEFORE CONFIRMATION 
MUST HAVE BEEN REASONABLE, AND ANY PAYMENT TO BE FIXED AFTER CONFIRMATION MUST BE 
SUBJECT TO THE APPROVAL OF THE COURT AS REASONABLE.  
  PARAGRAPH (5) IS ALSO DERIVED FROM SECTION 221 OF CHAPTER X. IT REQUIRES THE PLAN 
TO DISCLOSE THE IDENTITY AND AFFILIATIONS OF ANY INDIVIDUAL PROPOSED TO SERVE, AFTER 
CONFIRMATION, AS A DIRECTOR, OFFICER, OR VOTING TRUSTEE OF THE REORGANIZED DEBTOR.  
THE APPOINTMENT TO OR CONTINUANCE IN ONE OF THESE OFFICES BY THE INDIVIDUAL MUST BE 
CONSISTENT WITH THE INTERESTS OF CREDITORS AND EQUITY SECURITY HOLDERS AND WITH 
PUBLIC POLICY.  THE PLAN MUST ALSO DISCLOSE THE IDENTITY OF ANY INSIDER THAT WILL BE 
EMPLOYED OR RETAINED BY THE REORGANIZED DEBTOR, AND THE NATURE OF ANY COMPENSATION 
TO BE PAID TO THE INSIDER.  
  PARAGRAPH (6) PERMITS CONFIRMATION ONLY IF ANY REGULATORY COMMISSION THAT WILL 
HAVE JURISDICTION OVER THE DEBTOR AFTER CONFIRMATION OF THE PLAN HAS APPROVED ANY 
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RATE CHANGE PROVIDED FOR IN THE PLAN.  AS AN ALTERNATIVE, THE RATE CHANGE MAY BE 
CONDITIONED ON SUCH APPROVAL.  
  PARAGRAPH (7) PROVIDES THAT IN THE CASE OF A PUBLIC COMPANY THE COURT SHALL 
CONFIRM THE PLAN IF IT FINDS THE PLAN TO BE FAIR AND EQUITABLE AND THE PLAN EITHER 
(1) HAS BEEN ACCEPTED BY CLASSES OF CLAIMS OR INTERESTS AS PROVIDED IN SECTION 1126, 
OR (2), IF NOT SO ACCEPTED, SATISFIES THE REQUIREMENTS OF SUBSECTION (B) OF THIS 
SECTION.  
  PARAGRAPHS (8) AND (9) APPLY ONLY IN NONPUBLIC CASES.  PARAGRAPH (8) DOES NOT 
APPLY THE FAIR AND EQUITABLE STANDARDS IN TWO SITUATIONS.  THE FIRST OCCURS IF THERE 
IS UNANIMOUS CONSENT OF ALL AFFECTED HOLDERS OF CLAIMS AND INTERESTS.  IT IS ALSO 
SUFFICIENT FOR PURPOSES OF CONFIRMATION IF EACH HOLDER OF A CLAIM OR INTEREST 
RECEIVES OR RETAINS CONSIDERATION OF A VALUE, AS OF THE EFFECTIVE DATE OF THE PLAN, 
THAT IS NOT LESS THAN EACH WOULD HAVE OR RECEIVE IF THE DEBTOR WERE LIQUIDATED UNDER 
CHAPTER 7 OF THIS TITLE.  THIS STANDARD ADAPTS THE TEST OF 'BEST INTEREST OF 
CREDITORS' AS INTERPRETED BY THE COURTS UNDER CHAPTER XI.  IT IS GIVEN BROADER 
APPLICATION IN CHAPTER 11 OF THIS TITLE SINCE A **5913 *127 PLAN UNDER CHAPTER 11 
MAY AFFECT NOT ONLY UNSECURED CLAIMS BUT SECURED CLAIMS AND STOCK AS WELL.  
  UNDER PARAGRAPH (9)(A), IF A CLASS OF CLAIMS OR INTERESTS HAS NOT ACCEPTED THE 
PLAN, THE COURT WILL CONFIRM THE PLAN IF, FOR THE DISSENTING CLASS AND ANY CLASS OF 
EQUAL RANK, THE NEGOTIATED PLAN PROVIDES IN VALUE NO LESS THAN UNDER A PLAN THAT IS 
FAIR AND EQUITABLE.  SUCH REVIEW AND DETERMINATION ARE NOT REQUIRED FOR ANY OTHER 
CLASSES THAT ACCEPTED THE PLAN.  
  PARAGRAPH 9(A) WOULD PERMIT A SENIOR CREDITOR TO ADJUST HIS PARTICIPATION FOR THE 
BENEFIT OF STOCKHOLDERS.  IN SUCH A CASE, JUNIOR CREDITORS, WHO HAVE NOT BEEN 
SATISFIED IN FULL, MAY NOT OBJECT IF, ABSENT THE 'GIVE-UP', THEY ARE RECEIVING ALL 
THAT A FAIR AND EQUITABLE PLAN WOULD GIVE THEM.  TO ILLUSTRATE, SUPPOSE THE ESTATE 
IS VALUED AT $1.5 MILLION AND CLAIMS AND STOCK ARE:  
  . . . . . CLAIMS  
  . . . . . AND  
  . . . . . STOCK . . . . . EQUITY  
  . . . . . (MILLIONS) . . . . . (MILLIONS)  
  (1) SENIOR DEBT . . . . . $1.2 . . . . . $1.2  
  (2) JUNIOR DEBT . . . . . .5 . . . . . .3  
  (3) STOCK . . . . . (1) . . . . . --  
  TOTAL . . . . . 1.7 . . . . . 1.5  
  UNDER THE PLAN, THE SENIOR CREDITOR GIVES UP $100,000 IN VALUE FOR THE BENEFIT OF 
STOCKHOLDERS AS FOLLOWS:  
  . . . . . MILLIONS  
  (1) SENIOR DEBT . . . . . $1.1  
  (2) JUNIOR DEBT . . . . . .3  
  (3) STOCK . . . . . .1  
  TOTAL . . . . . 1.5  
  (1NO VALUE.  
  IF THE JUNIOR CREDITORS DISSENT, THE COURT MAY NEVERTHELESS CONFIRM THE PLAN SINCE 
UNDER THE FAIR AND EQUITABLE STANDARD THEY HAD AN EQUITY OF ONLY $300,000 AND THE 
ALLOCATION TO EQUITY SECURITY HOLDERS DID NOT AFFECT THEM.  
  PARAGRAPH 9(A) PROVIDES A SPECIAL ALTERNATIVE WITH RESPECT TO SECURED CLAIMS.  A 
PLAN MAY BE CONFIRMED AGAINST A DISSENTING CLASS OF SECURED CLAIMS IF THE PLAN OR 
ORDER OF CONFIRMATION PROVIDES FOR THE REALIZATION OF THEIR SECURITY (1) BY THE 
RETENTION OF THE PROPERTY SUBJECT TO SUCH SECURITY; (2) BY A SALE OF THE PROPERTY 
AND TRANSFER OF THE CLAIM TO THE PROCEEDS OF SALE IF THE SECURED CREDITORS WERE 
PERMITTED TO BID AT THE SALE AND SET OFF AGAINST THE PURCHASE PRICE UP TO THE 
ALLOWED AMOUNT OF THEIR CLAIMS; OR (3) BY SUCH OTHER METHOD THAT WILL ASSURE THEM 
THE REALIZATION OF THE INDUBITABLE EQUIVALENT OF THE ALLOWED AMOUNT OF THEIR SECURED 
CLAIMS.  THE INDUBITABLE EQUIVALENT LANGUAGE IS INTENDED TO FOLLOW THE STRICT 
APPROACH TAKEN BY JUDGE LEARNED HAND IN IN RE MUREL HOLDING CORP 7 5 F.2D 941 (2ND 
CIR. 1935).  
  PARAGRAPH (9)(B) PROVIDES THAT, IF A CLASS OF CLAIMS OR INTERESTS IS EXCLUDED FROM 
PARTICIPATION UNDER THE PLAN, THE COURT MAY NEVERTHELESS CONFIRM THE PLAN IF IT 
DETERMINES THAT NO CLASS ON A PARITY WITH OR JUNIOR TO SUCH PARTICIPATES UNDER THE 
PLAN.  IN THE PREVIOUS ILLUSTRATION, NO CONFIRMATION WOULD BE PERMITTED IF THE 
NEGOTIATED PLAN WOULD GRANT A PARTICIPATION TO STOCKHOLDERS BUT NOTHING FOR JUNIOR 
CREDITORS.  **5914 *128 AS NOTED ELSEWHERE, BY REASON OF SECTION 1126(G), AN 
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EXCLUDED CLASS IS A DISSENTING CLASS UNDER SECTION 1130.  
  PARAGRAPH (10) STATES THAT, TO BE CONFIRMED, THE PLAN MUST PROVIDE THAT EACH 
HOLDER OF A CLAIM UNDER SECTION 507 WILL RECEIVE PROPERTY, AS THEREIN NOTED, OF A 
VALUE EQUAL TO THE ALLOWED AMOUNT OF THE CLAIM.  THERE ARE TWO EXCEPTIONS:  (A) THE 
HOLDER THEREOF MAY AGREE TO A DIFFERENT SETTLEMENT IN PART OR IN WHOLE; (B) WHERE A 
DEBTOR'S BUSINESS IS REORGANIZED UNDER CHAPTER 11, THIS PROVISION REQUIRES THAT 
TAXES ENTITLES TO PRIORITY (INCLUDING ADMINISTRATIVE CLAIMS OR TAXES) MUST BE PAID 
IN CASH NOT LATER THAN 120 DAYS AFTER THE PLAN IS CONFIRMED, UNLESS THE SECRETARY OF 
THE TREASURY AGREES TO OTHER TERMS OR KINDS OF PAYMENT.  THE BILL, AS INTRODUCED, 
REQUIRED FULL PAYMENT IN CASH WITHIN 60 DAYS AFTER THE PLAN IS CONFIRMED.  
  PARAGRAPH (11) REQUIRES A DETERMINATION REGARDING FEASIBILITY OF THE PLAN.  IT IS 
A SLIGHT ELABORATION OF THE LAW THAT HAS DEVELOPED IN THE APPLICATION OF THE WORD 
'FEASIBLE' IN CHAPTER X OF THE PRESENT ACT.  
  PARAGRAPH (12) REQUIRES THAT AT LEAST ONE CLASS MUST ACCEPT THE PLAN, BUT ANY 
CLAIMS OR INTERESTS HELD BY INSIDERS ARE NOT TO BE INCLUDED FOR PURPOSES OF 
DETERMINING THE NUMBER AND AMOUNT OF ACCEPTANCES.  
  SUBSECTION (B) PROVIDES THAT IF, IN THE CASE OF A PUBLIC COMPANY, THE PLAN MEETS 
THE REQUIREMENTS OF SUBSECTION (A) (EXCEPT PARAGRAPHS (8) AND (9) WHICH DO NOT APPLY 
TO SUCH A COMPANY, THE COURT IS TO CONFIRM THE PLAN IF THE PLAN OR THE ORDER OF 
CONFIRMATION PROVIDES ADEQUATE PROTECTION FOR THE REALIZATION OF THE VALUE OF THE 
CLAIMS OR INTERESTS OF EACH CLASS NOT ACCEPTING THE PLAN.  THE INTENT IS TO 
INCORPORATE INCLUSIVELY, AS A GUIDE TO THE MEANING OF SUBSECTION (A) THE PROVISIONS 
OF SECTION 216(7) (11 U.S.C. 616(7)) WITH RESPECT TO CLAIMS AND SECTION 216(8) (11 
U.S.C. 616(8)) WITH RESPECT TO EQUITY SECURITY INTERESTS.  
  UNDER SUBSECTION (C) THE COURT MAY CONFIRM ONLY ONE PLAN, UNLESS THE ORDER OF 
CONFIRMATION HAS BEEN REVOKED UNDER SECTION 1144.  IF THE REQUIREMENTS FOR 
CONFIRMATION ARE MET WITH RESPECT TO MORE THAN ONE PLAN, THE COURT SHALL CONSIDER 
THE PREFERENCES OF CREDITORS AND STOCKHOLDERS IN DECIDING WHICH PLAN TO CONFIRM.  
  SUBSECTION (D) PROVIDES THAT THE BANKRUPTCY COURT MAY NOT CONFIRM A PLAN OF 
REORGANIZATION IF ITS PRINCIPAL PURPOSE IS THE AVOIDANCE OF TAXES OR THE AVOIDANCE 
OF SECTION 5 OF THE SECURITIES ACT OF 1933 (15 U.S.C. 77E).  THIS RULE MODIFIES A 
SIMILAR PROVISION OF PRESENT LAW (SECTION 269 OF THE BANKRUPTCY ACT). 
 


SECTION 1131.  REAL ESTATE LIENS 
  
  THIS SECTION RESTRICTS THE ABILITY OF A DEBTOR IN POSSESSION OR TRUSTEE TO MODIFY 
OR ALTER THE RIGHTS OF A CREDITOR HOLDING A CLAIM OR INTEREST SECURED BY A LIEN UPON 
OR SECURITY INTEREST IN PROPERTY OF THE ESTATE WHICH IS REAL ESTATE, CHATTELS REAL, 
LEASEHOLD ESTATES IN REAL PROPERTY, OR FIXTURES TO THE EXTENT THAT SUCH CLAIM OR 
INTEREST WAS INCURRED FOR THE PURCHASE OR IMPROVEMENT OF SUCH PROPERTY.  THE SECTION 
IS DESIGNED TO AFFORD GREATER PROTECTION FROM THE OPERATION OF THE CRAM-DOWN 
PROVISIONS TO THE MORE SIGNIFICANT REAL ESTATE FINANCING INTERESTS BY CREATING A 
'SAFE HARBOR' THAT WILL FACILITATE, RATHER THAN DISCOURAGE, THAT TYPE OF FINANCING, 
WHICH WILL OFTEN BY LAW OR CONTRACT BE ON A NONRECOURSE BASIS.  THE PRECISE 
DETERMINATION OF THE EXTENT TO WHICH A CLAIM OR INTEREST WAS INCURRED FOR THE 
PURCHASE OR IMPROVEMENT OF REALTY IS LEFT **5915 *129 TO THE COURTS.  THERE EXISTS 
AMPLE CASE LAW ON THE QUESTION IN OTHER AREAS OF COMMERCIAL AND REAL PROPERTY LAW.  
  SUBSECTION (A) PROVIDES TWO MEANS BY WHICH SUCH CLAIMS OR INTERESTS MAY BE 
ALTERED.  FIRST, WHERE A DEFAULT EXISTS IN PAYMENT OF AN INSTALLMENT CLAIM OR 
INTEREST, REINSTATEMENT IS PERMITTED WITH DEFAULTED PAYMENTS OF PRINCIPAL AND 
INTEREST TO BE AMORTIZED EQUALLY OVER THE LIFE OF THE REINSTATED LOAN AT THE SAME 
RATE OF INTEREST. SECOND, AND ALTERNATIVELY, REPAYMENT OF THE CLAIM OR INTEREST MAY 
BE EXTENDED ON A REASONABLE, EQUITABLE, AND PRACTICABLE BASIS, SO LONG AS THE VALUE 
OF THE INTEREST OR CLAIM AS EXTENDED IS THE INDUBITABLE EQUIVALENT OF THE CLAIM OR 
INTEREST IF REINSTATED UNDER THE FIRST ALTERNATIVE. A DETERMINATION OF INDUBITABLE 
EQUIVALENCE OF A DEBT INSTRUMENT WOULD IN MOST CIRCUMSTANCES BE BY REFERENCE TO ITS 
PRESENT MONEY VALUE.  
  SUBSECTION (B) SPECIFIES THAT CLAIMS OR INTERESTS HELD BY SELLERS OF SUCH 
PROPERTY, BY CREDITORS WHO GAVE VALUE TO PERMIT THE ACQUISITION OF SUCH PROPERTY, 
AND BY DIRECT OR INDIRECT SUCCESSORS IN INTEREST TO THE HOLDERS OF SUCH CLAIMS OR 
INTERESTS ARE INCLUDED WITHIN THE COVERAGE OF THE SECTION.  
  SUBSECTION (C) SPECIFICALLY EXCLUDES LIENS UPON OR SECURITY INTERESTS IN THE 
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PROPERTY OF A FARMER, AS WELL AS ANY CLAIM OR INTEREST WHICH IS A CONSUMER DEBT, 
FROM THE SECTION'S COVERAGE. 
 


SUBCHAPTER III-- POSTCONFIRMATION MATTERS 
  


SECTION 1141.  EFFECT OF CONFIRMATION 
  
  SUBSECTION (A) OF THIS SECTION MAKES THE PROVISIONS OF A CONFIRMED PLAN BINDING ON 
THE DEBTOR, ANY ENTITY ISSUING SECURITIES UNDER THE PLAN, ANY ENTITY ACQUIRING 
PROPERTY UNDER THE PLAN, AND ANY CREDITOR, EQUITY SECURITY HOLDER, OR GENERAL 
PARTNER IN THE DEBTOR, WHETHER OR NOT THE CLAIM OR INTEREST OF THE CREDITOR, EQUITY 
SECURITY HOLDER, OR PARTNER IS IMPAIRED UNDER THE PLAN AND WHETHER OR NOT HE HAS 
ACCEPTED THE PLAN.  THERE ARE TWO EXCEPTIONS, ENUMERATED IN PARAGRAPH (2) AND (3) OF 
SUBSECTION (D).  
  UNLESS THE PLAN OR THE ORDER CONFIRMING THE PLAN PROVIDES OTHERWISE, THE 
CONFIRMATION OF A PLAN VESTS ALL OF THE PROPERTY OF THE ESTATE IN THE DEBTOR AND 
RELEASES IT FROM ALL CLAIMS AND INTERESTS OF CREDITORS, EQUITY SECURITY HOLDERS AND 
GENERAL PARTNERS.  
  SUBSECTION (D) CONTAINS THE DISCHARGE FOR A REORGANIZED DEBTOR. PARAGRAPH (1) 
SPECIFIES THAT THE CONFIRMATION OF A PLAN DISCHARGES THE DEBTOR FROM ANY DEBT THAT 
AROSE BEFORE THE DATE OF THE ORDER FOR RELIEF UNLESS THE PLAN OR THE ORDER 
CONFIRMING THE PLAN PROVIDES OTHERWISE.  THE DISCHARGE IS EFFECTIVE AGAINST THOSE 
CLAIMS WHETHER OR NOT PROOF OF THE CLAIM IS FILED (OR DEEMED FILED), AND WHETHER OR 
NOT THE CLAIM IS ALLOWED.  THE DISCHARGE ALSO TERMINATES ALL RIGHTS AND INTERESTS OF 
EQUITY SECURITY HOLDERS AND GENERAL PARTNERS PROVIDED FOR BY THE PLAN.  THE 
PARAGRAPH PERMITS THE PLAN OR THE ORDER CONFIRMING THE PLAN TO PROVIDE OTHERWISE, 
AND EXCEPTS CERTAIN DEBTS FROM THE DISCHARGE AS PROVIDED IN PARAGRAPHS (2) AND (3).  
  PARAGRAPH (2) OF SUBSECTION (D) MAKES CLEAR WHAT TAXES REMAIN NONDISCHARGEABLE IN 
THE CASE OF A CORPORATE DEBTOR EMERGING FROM A REORGANIZATION UNDER CHAPTER 11.  
NONDISCHARGEABLE TAXES IN SUCH A REORGANIZATION ARE THE PRIORITY TAXES (UNDER 
SECTION 507) AND TAX PAYMENTS *130 **5916 WHICH COME DUE DURING AND AFTER THE 
PROCEEDING UNDER A DEFERRED OR PART-PAYMENT AGREEMENT WHICH THE DEBTOR HAD ENTERED 
INTO WITH THE TAX AUTHORITY BEFORE THE BANKRUPTCY PROCEEDINGS BEGAN.  ON THE OTHER 
HAND, A CORPORATION WHICH IS TAKEN OVER BY ITS CREDITORS THROUGH A PLAN OF 
REORGANIZATION WILL NOT CONTINUE TO BE LIABLE FOR NONPRIORITY TAXES ARISING FROM THE 
CORPORATION'S PREPETITION FRAUD, FAILURE TO FILE A RETURN, OR FAILURE TO FILE A 
TIMELY RETURN, SINCE THE CREDITORS WHO TAKE OVER THE REORGANIZED COMPANY SHOULD NOT 
BEAR THE BURDEN OF ACTS FOR WHICH THE CREDITORS WERE NOT AT FAULT.  
  PARAGRAPH (3) SPECIFIES THAT THE DEBTOR IS NOT DISCHARGED BY THE CONFIRMATION OF A 
PLAN IF THE PLAN IS A LIQUIDATING PLAN AND IF THE DEBTOR WOULD BE DENIED DISCHARGE 
IN A LIQUIDATION CASE UNDER SECTION 727.  SPECIFICALLY, IF ALL OR SUBSTANTIALLY ALL 
OF THE DISTRIBUTION UNDER THE PLAN IS OF ALL OR SUBSTANTIALLY ALL OF THE PROPERTY OF 
THE ESTATE OR THE PROCEEDS OF IT, IF THE BUSINESS, IF ANY, OF THE DEBTOR DOES NOT 
CONTINUE, AND IF THE DEBTOR WOULD BE DENIED A DISCHARGE UNDER SECTION 727 (SUCH AS 
IF THE DEBTOR WERE NOT AN INDIVIDUAL OR IF HE HAD COMMITTED AN ACT THAT WOULD LEAD 
TO A DENIAL OF DISCHARGE), THE CHAPTER 11 DISCHARGE IS NOT GRANTED.  
  PARAGRAPH (4) AUTHORIZES THE COURT TO APPROVE A WAIVER OF DISCHARGE BY THE DEBTOR. 
 


SECTION 1143.  DISTRIBUTION 
  
  SECTION 1143 FIXES A 5-YEAR LIMITATION ON PRESENTMENT OR SURRENDER OF SECURITIES 
OR THE PERFORMANCE OF ANY OTHER ACT THAT IS A CONDITION TO PARTICIPATION IN 
DISTRIBUTION UNDER THE PLAN.  THE 5 YEARS RUNS FROM THE DATE OF THE ENTRY OF THE 
ORDER OF CONFIRMATION. ANY ENTITY THAT DOES NOT TAKE THE APPROPRIATE ACTION WITH THE 
5-YEAR PERIOD IS BARRED FROM PARTICIPATION IN THE DISTRIBUTION UNDER THE PLAN. 
 


SECTION 1144.  REVOCATION OF AN ORDER OF CONFIRMATION 
  
  IF AN ORDER OF CONFIRMATION WAS PROCURED BY FRAUD, THEN THE COURT MAY REVOKE THE 
ORDER ON REQUEST OF A PARTY IN INTEREST IF THE REQUEST IS MADE BEFORE 180 DAYS AFTER 
THE DATE OF THE ENTRY OF THE ORDER OF CONFIRMATION.  THE ORDER REVOKING THE ORDER OF 
CONFIRMATION MUST REVOKE THE DISCHARGE OF THE DEBTOR, AND CONTAIN SUCH PROVISIONS AS 
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ARE NECESSARY TO PROTECT ANY ENTITY ACQUIRING RIGHTS IN GOOD FAITH RELIANCE ON THE 
ORDER OF CONFIRMATION. 
 


SECTION 1145.  EXEMPTION FROM SECURITIES LAWS 
  
  THIS SECTION, DERIVED FROM SIMILAR PROVISIONS FOUND IN SECTIONS 264, 393, AND 518 
OF THE BANKRUPTCY ACT, PROVIDES A LIMITED EXEMPTION FROM THE SECURITIES LAWS FOR 
SECURITIES ISSUED UNDER A PLAN OF REORGANIZATION AND FOR CERTAIN OTHER SECURITIES. 
SUBSECTION (A) EXEMPTS FROM THE REQUIREMENTS OF SECTION 5 OF THE SECURITIES ACT OF 
1933 AND FROM ANY STATE OR LOCAL LAW REQUIRING REGISTRATION OR LICENSING OF AN 
ISSUER OF, UNDERWRITER OF, OR BROKER OR DEALER IN, A SECURITY, THE OFFER OR SALE OF 
CERTAIN SECURITIES.  
  PARAGRAPH (1) OF SUBSECTION (A) EXEMPTS THE OFFER OR SALE UNDER SECTION 364 OF ANY 
SECURITY THAT IS NOT AN EQUITY SECURITY OR CONVERTIBLE INTO AN EQUITY SECURITY.  
THIS PARAGRAPH IS DESIGNED TO FACILITATE THE ISSUANCE OF CERTIFICATES OF 
INDEBTEDNESS, AND SHOULD BE READ IN LIGHT OF THE AMENDMENT MADE IN SECTION 306 OF 
TITLE III TO SECTION 3(A)(7) OF THE 1933 ACT.  
  **5917 *131 PARAGRAPH (2) OF SUBSECTION (A) EXEMPTS THE OFFER OR SALE OF ANY 
SECURITY OF THE DEBTOR, A SUCCESSOR TO THE DEBTOR, OR AN AFFILIATE IN A JOINT PLAN, 
DISTRIBUTED UNDER A PLAN IF SUCH SECURITY IS EXCHANGED IN PRINCIPAL PART FOR 
SECURITIES OF THE DEBTOR OR FOR ALLOWED CLAIMS OR ADMINISTRATIVE EXPENSES.  THIS 
EXEMPTION IS CARRIED OVER FROM PRESENT LAW, EXCEPT AS TO ADMINISTRATIVE CLAIMS, BUT 
IS LIMITED TO PREVENT DISTRIBUTION OF SECURITIES TO OTHER THAN CLAIM HOLDERS OR 
EQUITY SECURITY HOLDERS OF THE DEBTOR OR THE ESTATE.  
  PARAGRAPH (3) OF SUBSECTION (A) EXEMPTS THE OFFER OR SALE OF ANY SECURITY THAT 
ARISES FROM THE EXERCISE OF A SUBSCRIPTION RIGHT OR FROM THE EXERCISE OF A 
CONVERSION PRIVILEGE WHEN SUCH SUBSCRIPTION RIGHT OR CONVERSION PRIVILEGE WAS ISSUED 
UNDER A PLAN. THIS EXEMPTION IS NECESSARY IN ORDER TO ENHANCE THE MARKETABILITY OF 
SUBSCRIPTION RIGHTS OR CONVERSION PRIVILEGES, INCLUDING WARRANTS, OFFERED OR SOLD 
UNDER A PLAN.  THIS IS PRESENT LAW.  
  PARAGRAPH (4) OF SUBSECTION (A) EXEMPTS SALES OF PORTFOLIO SECURITIES, EXCLUDING 
SECURITIES OF THE DEBTOR OR ITS AFFILIATE, OWNED BY THE DEBTOR ON THE DATE OF THE 
FILING OF THE PETITION.  THE PURPOSE OF THIS EXEMPTION IS TO ALLOW THE DEBTOR OR 
TRUSTEE TO SELL OR DISTRIBUTE, WITHOUT ALLOWING MANIPULATION SCHEMES, RESTRICTED 
PORTFOLIO SECURITIES HELD OR ACQUIRED BY THE DEBTOR. SUBPARAGRAPH (B) OF SECTION 
1145(A)(4) LIMITS THE EXEMPTION TO SECURITIES OF A COMPANY THAT IS REQUIRED TO FILE 
REPORTS UNDER SECTION 13 OF THE SECURITIES ACT AND THAT IS IN COMPLIANCE WITH ALL 
REQUIREMENTS FOR THE CONTINUANCE OF TRADING THOSE SECURITIES.  THIS LIMITATION 
EFFECTIVELY PREVENTS SELLING INTO THE MARKET 'CATS AND DOGS' OF A NONREPORTING 
COMPANY.  SUBPARAGRAPH (C) PLACES A LIMITATION ON THE AMOUNT OF RESTRICTED 
SECURITIES THAT MAY BE DISTRIBUTED. DURING THE CASE, THE TRUSTEE MAY SELL UP TO 4 
PERCENT OF EACH CLASS OF RESTRICTED SECURITIES AT ANY TIME DURING THE FIRST 2 YEARS 
AND 1 PERCENT DURING ANY 180-DAY PERIOD THEREAFTER.  THIS RELAXATION OF THE RESALE 
RULES FOR DEBTORS IN HOLDING RESTRICTED SECURITIES IS SIMILAR TO BUT LESS EXTENSIVE 
THAN THE RELAXATION IN SEC RULE 114(C)(3)(V) FOR THE ESTATES OF DECEASED HOLDERS OF 
SECURITIES.  
  PARAGRAPH (5) CONTAINS AN EXEMPTION FOR BROKERS AND DEALERS  (STOCKBROKERS, AS 
DEFINED IN TITLE 11) AKIN TO THE EXEMPTION PROVIDED BY SECTION 4(3)(A) OF THE 
SECURITIES ACT OF 1933.  INSTEAD OF BEING REQUIRED TO SUPPLY A PROSPECTUS, HOWEVER, 
THE STOCKBROKER IS REQUIRED TO SUPPLY THE APPROVED DISCLOSURE STATEMENT, AND IF THE 
COURT ORDERS, INFORMATION SUPPLEMENTING THE DISCLOSURE STATEMENT. UNDER PRESENT LAW, 
THE STOCKHOLDER IS NOT REQUIRED TO SUPPLY ANYTHING.  
  SUBSECTION (B) IS NEW.  THE SUBSECTION SHOULD BE READ IN LIGHT OF THE AMENDMENT IN 
SECTION 306 OF TITLE III TO THE 1933 ACT.  IT SPECIFIES THE STANDARDS UNDER WHICH A 
CREDITOR, EQUITY SECURITY HOLDER, OR OTHER ENTITY ACQUIRING SECURITIES UNDER THE 
PLAN MAY RESELL THEM.  THE SECURITIES ACT PLACES LIMITATIONS ON SALES BY 
UNDERWRITERS.  THIS SUBSECTION DEFINES WHO IS AN UNDERWRITER, AND THUS RESTRICTED, 
AND WHO IS FREE TO RESELL.  PARAGRAPH (1) ENUMERATES REAL UNDERWRITERS THAT 
PARTICIPATE IN A CLASSICAL UNDERWRITING.  A PERSON IS AN UNDERWRITER IF HE PURCHASES 
A CLAIM AGAINST, INTEREST IN, OR CLAIM FOR AN ADMINISTRATIVE EXPENSE IN THE CASE 
CONCERNING, THE DEBTOR, WITH A VIEW TO DISTRIBUTION OR INTEREST.  THIS PROVISION 
COVERS THE PURCHASE OF A CERTIFICATE OF INDEBTEDNESS ISSUED UNDER PROPOSED 11 U.S.C. 
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364 AND PURCHASED FROM THE DEBTOR, IF THE PURCHASE OF THE CERTIFICATE WAS WITH A 
VIEW TO DISTRIBUTION.  
  **5918 *132 A PERSON IS ALSO AN UNDERWRITER IF HE OFFERS TO SELL SECURITIES 
OFFERED OR SOLD UNDER THE PLAN FOR THE HOLDERS OF SUCH SECURITIES, OR OFFERS TO BUY 
SECURITIES OFFERED OR SOLD UNDER THE PLAN FROM THE HOLDERS OF SUCH SECURITIES, IF 
THE OFFER TO BUY IS WITH A VIEW TO DISTRIBUTION OF THE SECURITIES AND UNDER AN 
AGREEMENT MADE IN CONNECTION WITH THE PLAN, WITH THE CONSUMMATION OF THE PLAN OR 
WITH THE OFFER OR SALE OF SECURITIES UNDER THE PLAN.  FINALLY, A PERSON IS AN 
UNDERWRITER IF HE IS AN ISSUER, AS USED IN SECTION 2(11) OF THE SECURITIES ACT OF 
1933.  
  PARAGRAPH (2) OF SUBSECTION (B) EXEMPTS FROM THE DEFINITION OF UNDERWRITER ANY 
ENTITY TO THE EXTENT THAT ANY AGREEMENT THAT WOULD BRING THE ENTITY UNDER THE 
DEFINITION IN PARAGRAPH (1) PROVIDES ONLY FOR THE MATCHING COMBINATION OF FRACTIONAL 
INTERESTS IN THE COVERED SECURITIES OR THE PURCHASE OR SALE OF FRACTIONAL INTERESTS.  
THIS PARAGRAPH AND PARAGRAPH (1) ARE MODELED AFTER FORMER RULE 133 OF THE SECURITIES 
AND EXCHANGE COMMISSION.  
  PARAGRAPH (3) SPECIFIES THAT IF AN ENTITY IS NOT AN UNDERWRITER UNDER THE 
PROVISIONS OF PARAGRAPH (1), AS LIMITED BY PARAGRAPH (2), THEN THE ENTITY IS NOT AN 
UNDERWRITER FOR THE PURPOSES OF THE SECURITIES ACT OF 1933 WITH RESPECT TO THE 
COVERED SECURITIES, THAT IS, THOSE OFFERED OR SOLD IN AN EXEMPT TRANSACTION 
SPECIFIED IN SUBSECTION (A)(2).  THIS MAKES CLEAR THAT THE CURRENT DEFINITION OF 
UNDERWRITER IN SECTION (2)(11) OF THE SECURITIES ACT OF 1933 DOES NOT APPLY TO SUCH 
A CREDITOR.  THE DEFINITION IN THAT SECTION TECHNICALLY APPLIES TO ANY PERSON THAT 
PURCHASES SECURITIES WITH 'A VIEW TO DISTRIBUTION. '  IF LITERALLY APPLIED, IT WOULD 
PREVENT ANY CREDITOR IN A BANKRUPTCY CASE FROM SELLING SECURITIES RECEIVED WITHOUT 
FILING A REGISTRATION STATEMENT OR FINDING ANOTHER EXEMPTION.  
  SUBSECTION (B) IS A FIRST RUN TRANSACTION EXEMPTION AND DOES NOT EXEMPT A CREDITOR 
THAT, FOR EXAMPLE, SOME YEARS LATER BECOMES AN UNDERWRITER BY REACQUIRING SECURITIES 
ORIGINALLY ISSUED UNDER A PLAN.  
  SUBSECTION (C) MAKES AN OFFER OR SALE OF SECURITIES UNDER THE PLAN IN AN EXEMPT 
TRANSACTION (AS SPECIFIED IN SUBSECTION (A)(2)) A PUBLIC OFFERING, IN ORDER TO 
PREVENT CHARACTERIZATION OF THE DISTRIBUTION AS A 'PRIVATE PLACEMENT ' WHICH WOULD 
RESULT IN RESTRICTIONS, UNDER RULE 144 OF THE SEC, ON THE RESALE OF THE SECURITIES. 
 


SECTION 1146.  SPECIAL TAX PROVISIONS 
  
  SECTION 1146 PROVIDES SPECIAL TAX RULES APPLICABLE TO TITLE 11 REORGANIZATIONS.  
SUBSECTION (A) PROVIDES THAT THE TAXABLE PERIOD OF AN INDIVIDUAL DEBTOR TERMINATES 
ON THE DATE OF THE ORDER FOR RELIEF, UNLESS THE CASE HAS BEEN CONVERTED INTO A 
REORGANIZATION FROM A LIQUIDATION PROCEEDING.  
  SUBSECTION (B) REQUIRES THE TRUSTEE OF THE ESTATE OF AN INDIVIDUAL DEBTOR IN A 
REORGANIZATION TO FILE A TAX RETURN FOR EACH TAXABLE PERIOD WHILE THE CASE IS 
PENDING AFTER THE ORDER FOR RELIEF.  FOR CORPORATIONS IN CHAPTER 11, THE TRUSTEE IS 
REQUIRED TO FILE THE TAX RETURNS DUE WHILE THE CASE IS PENDING (SEC. 346(C)(2)).  
  SUBSECTION (C) EXEMPTS FROM FEDERAL, STATE, OR LOCAL STAMP TAXES THE ISSUANCE, 
TRANSFER, OR EXCHANGE OF A SECURITY, OR THE MAKING OR DELIVERY OF AN INSTRUMENT OF 
TRANSFER UNDER A PLAN. THIS SUBSECTION IS DERIVED FROM SECTION 267 OF THE PRESENT 
BANKRUPTCY ACT.  
  **5919 *133 SUBSECTION (D) PERMITS THE COURT TO AUTHORIZE THE PROPONENT OF A 
REORGANIZATION PLAN TO REQUEST FROM THE INTERNAL REVENUE SERVICE (OR STATE OR LOCAL 
TAX AUTHORITY) AN ADVANCE RULING ON THE TAX EFFECTS OF THE PROPOSED PLAN.  IF A 
RULING IS NOT OBTAINED WITHIN 270 DAYS AFTER THE REQUEST WAS MADE, OR IF A RULING IS 
OBTAINED BUT THE PROPONENT OF THE PLAN DISAGREES WITH THE RULING, THE BANKRUPTCY 
COURT MAY RESOLVE THE DISPUTE AND DETERMINE THE TAX EFFECTS OF THE PROPOSED PLAN.  
  SUBSECTION (E) PROVIDES THAT PREPETITION TAXES WHICH ARE NONDISCHARGEABLE IN A 
REORGANIZATION, AND ALL TAXES ARISING DURING THE ADMINISTRATION PERIOD OF THE CASE, 
MAY BE ASSESSED AND COLLECTED FROM THE DEBTOR OR THE DEBTOR'S SUCCESSOR IN A 
REORGANIZATION (SEE SEC. 505(C) OF THE BILL). 
 


RAILROAD REORGANIZATIONS 
  


SECTION 1161.  INAPPLICABILITY OF OTHER SECTIONS 
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  THIS SECTION MAKES INAPPLICABLE SECTIONS OF THE BILL WHICH ARE EITHER 
INAPPROPRIATE IN RAILROAD REORGANIZATIONS, OR RELATE TO MATTERS WHICH ARE OTHERWISE 
DEALT WITH IN SUBCHAPTER IV. 
 


SECTION 1162.  DEFINITIONS 
  
  TWO DEFINITIONS ARE PROVIDED:  THAT COMMISSION MEANS THE INTERSTATE COMMERCE 
COMMISSION, AND THAT 'PERSON' INCLUDES A GOVERNMENTAL UNIT FOR PURPOSES OF THE 
SUBCHAPTER.  THE LATTER DEFINITION IS MADE NECESSARY BECAUSE GOVERNMENTAL UNIT IS 
EXCLUDED FROM THE DEFINITION OF PERSON IN SECTION 101(30). 
 


SECTION 1163.  DEBTORS ELIGIBLE FOR RELIEF 
  
  DEBTORS ELIGIBLE FOR RELIEF UNDER SUBCHAPTER IV INCLUDE ANY COMMON CARRIER BY 
RAILROAD ENGAGED IN EITHER FREIGHT OR PASSENGER SERVICE IN EITHER INTERSTATE OR 
FOREIGN COMMERCE, AS WELL AS ANY OWNER OF TRACKAGE FACILITIES LEASED BY SUCH A 
CARRIER.  THE EXCLUSION IN PRESENT SECTION 77(M) OF STREET OR SUBURBAN ELECTRIC 
RAILWAYS IS OMITTED AS UNNECESSARY. 
 


SECTION 1164.  NOTICE TO THE COMMISSION 
  
  SECTION 1164 REQUIRES A COPY OF EVERY PETITION INITIATING A CASE UNDER THIS 
SUBCHAPTER TO BE FILED WITH THE INTERSTATE COMMERCE COMMISSION, AS DOES PRESENT 
SECTION 77(A). 
 


SECTION 1165.  DISPOSITION OF AN INVOLUNTARY PETITION; PROTECTION 
  
  SECTION 1165 REQUIRES THE COURT, IN CONSIDERATION OF THE RELIEF TO BE GRANTED UPON 
THE FILING OF AN INVOLUNTARY PETITION, TO TAKE INTO ACCOUNT THE 'PUBLIC INTEREST' IN 
THE PRESERVATION OF THE DEBTOR'S RAIL SERVICE.  THIS IS AN IMPORTANT FACTOR IN 
RAILROAD REORGANIZATION, WHICH DISTINGUISHES THEM FROM OTHER BUSINESS 
REORGANIZATIONS.  HENCE, THIS SECTION MODIFIES THE PROVISIONS IN SECTIONS 303 AND 
305 THAT GOVERN GENERALLY WHEN THE BUSINESS OF A DEBTOR MAY CONTINUE TO OPERATE, 
WHEN RELIEF UNDER THE ACT SOUGHT SHOULD BE GRANTED, AND WHEN THE PETITION SHOULD BE 
DISMISSED. 
 


SECTION 1166.  APPOINTMENT OF TRUSTEE 
  
  REQUIRES THE COURT TO APPOINT A TRUSTEE IN EVERY CASE.  SINCE THE TRUSTEE MAY 
EMPLOY WHATEVER HELP HE NEEDS, MULTIPLE TRUSTEESHIPS ARE UNNECESSARY AND ADD TO THE 
COST OF ADMINISTRATION. THE PRESENT REQUIREMENT OF SECTION 77(C)(1) THAT THE TRUSTEE 
BE APPROVED BY THE INTERSTATE *134 **5920 COMMERCE COMMISSION IS UNNECESSARY, SINCE 
THE TRUSTEE WILL BE SELECTED EITHER FROM THE PANEL ESTABLISHED UNDER SECTION 606(F) 
OF TITLE 28, OR SOMEONE CERTIFIED BY THE DIRECTOR OF THE ADMINISTRATIVE OFFICE OF 
THE UNITED STATES COURTS AS QUALIFIED TO BECOME A MEMBER OF THAT PANEL. 
 


SECTION 1167.  DUTIES OF TRUSTEE 
  
  SECTION 1167 IMPOSES ON THE TRUSTEE THE OBLIGATIONS, IN ADDITION TO HIS OTHER 
DUTIES AND RESPONSIBILITIES, TO TAKE INTO ACCOUNT THE 'PUBLIC INTEREST' IN THE 
PRESERVATION OF THE DEBTOR'S RAIL SERVICE. 
 


SECTION 1168.  EFFECT OF OTHER LAWS AND REGULATIONS 
  
  SECTION 1168 MAKES THE TRUSTEE SUBJECT TO THE INTERSTATE COMMERCE ACT AND TO 
LAWFUL ORDERS OF THE INTERSTATE COMMERCE COMMISSION, THE U.S. DEPARTMENT OF 
TRANSPORTATION, AND STATE AND REGULATORY BODIES.  THE APPROVAL OF THE COURT IS 
REQUIRED, HOWEVER, IF THE ORDER REQUIRES THE EXPENDITURE OF MONEY OR THE INCURRING 
OF AN EXPENDITURE OTHER THAN THE PAYMENT OF CERTAIN INTERLINE ACCOUNTS.  THE 
LIMITATION OF 'LAWFUL ORDERS' OF STATE COMMISSIONS TO THOSE INVOLVING 'SAFETY, 
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LOCATION OF TRACKS, AND TERMINAL FACILITIES,' WHICH IS CONTAINED IN PRESENT SECTION 
77(C)(2), IS ELIMINATED.  
  SUBSECTION (1) FURTHER PROVIDES THAT THE DEBTOR MUST PAY IN CASH ALL AMOUNTS OWED 
OTHER CARRIERS FOR CURRENT BALANCES OWED FOR INTERLINE FREIGHT, PASSENGER AND PER 
DIEM, INCLUDING INCENTIVE PER DIEM, FOR PERIODS BOTH PRIOR AND SUBSEQUENT TO THE 
FILING OF THE PETITION, WITHOUT THE NECESSITY OF COURT APPROVAL.  
  SUBSECTION (2) MAKES THE PROVISIONS OF THE CHAPTER SUBJECT TO SECTION 601(B) OF 
THE REGIONAL RAIL REORGANIZATION ACT, WHICH EXCLUDES THE INTERSTATE COMMERCE 
COMMISSION FROM ANY PARTICIPATION IN THE REORGANIZATION OF CERTAIN NORTHEAST 
RAILROADS THAT HAVE TRANSFERRED THEIR RAIL PROPERTIES TO CONSOLIDATED RAIL 
CORPORATION (CONRAIL). 
 


SECTION 1169.  TRANSFER AND CONSOLIDATION OF CASES 
  
  SECTION 1169 VESTS THE JUDICIAL PANEL ON MULTIDISTRICT LITIGATION WITH AUTHORITY 
TO TRANSFER CASES PENDING IN MORE THAN ONE COURT TO A SINGLE COURT WHEN THE CASES 
INVOLVE DISPUTES REGARDING THE ABANDONMENT OF PROPERTY WHICH WOULD AFFECT THE 
SERVICE OF, OR INVOLVE A POSSIBLE MERGER OR COMMON REORGANIZATION PLAN OF, TWO OR 
MORE DEBTORS.  THERE IS NO COMPARABLE PROVISION IN SECTION 77. 
 


SECTION 1170.  PROVISIONS OF THE PLAN 
  
  SECTION 1170 ADDS TO THE GENERAL PROVISIONS REQUIRED OR PERMITTED IN 
REORGANIZATION PLANS BY SECTION 1123.  SUBSECTION (1) REQUIRES THAT A REORGANIZATION 
PLAN UNDER THE RAILROAD SUBCHAPTER SPECIFY THE MEANS BY WHICH THE VALUE OF THE 
CLAIMS OF CREDITORS AND THE INTERESTS OF EQUITY HOLDERS WHICH ARE MATERIALLY AND 
ADVERSELY AFFECTED BY THE PLAN ARE TO BE REALIZED. SUBSECTION (2) PERMITS A PLAN TO 
INCLUDE PROVISIONS FOR THE ISSUANCE OF WARRANTS.  SUBSECTION (3) REQUIRES THAT THE 
PLAN PROVIDE FOR FIXED CHARGES BY PROBABLE EARNINGS FOR THEIR PAYMENT.  SUBSECTION 
(4) REQUIRES THAT THE PLAN SPECIFY THE MEANS BY WHICH, AND THE EXTENT TO WHICH, THE 
DEBTOR'S RAIL SERVICE IS TO BE CONTINUED, AND SHALL IDENTIFY ANY RAIL SERVICE TO BE 
TERMINATED. SUBSECTION (5) PERMITS OTHER APPROPRIATE PROVISIONS NOT INCONSISTENT 
WITH THE CHAPTER. WITH THE EXCEPTION OF SUBSECTION (4), THE REQUIREMENTS ARE 
COMPARABLE *135 **5921 TO THOSE OF PRESENT SECTION 77(B); SUBSECTION (4) EMPHASIZES 
THE PUBLIC INTEREST IN THE PRESERVATION OF RAIL TRANSPORTATION. 
 


SECTION 1171.  CONSIDERATION OF A PLAN BY THE COMMISSION 
  
  SECTION 1171 IMPOSES ON THE COURT, RATHER THAN THE INTERSTATE COMMERCE COMMISSION, 
AS IN PRESENT SECTION 77, THE RESPONSIBILITY FOR THE PLAN OF REORGANIZATION.  THE 
COMMISSION IS EMPOWERED TO MAKE FINAL DECISIONS SUBJECT ONLY TO REVIEW BY THE COURT 
UNDER THE STANDARDS OF THE ADMINISTRATIVE PROCEDURE ACT AS TO ANY PART OF THE PLAN 
WHICH DEALS WITH TRANSPORTATION MATTERS, SUCH AS THE GRANT OF OPERATING RIGHTS OF OR 
OVER, OR TRANSFER OF, THE DEBTOR'S RAIL LINES TO OTHER CARRIERS.  
  SUBSECTION (A) REQUIRES THE TRUSTEE TO FILE A PLAN OF REORGANIZATION WITHIN 18 
MONTHS AFTER THE PETITION IS FILED, AND PERMITS THE COURT, FOR GOOD CAUSE SHOWN, TO 
EXTEND SUCH TIME LIMIT. SUBSECTION (B) PERMITS A PLAN TO BE PROPOSED BY ANY 
INTERESTED PERSON, AND PERMITS THE TRUSTEE TO REVISE HIS PLAN AT ANY TIME BEFORE IT 
IS APPROVED BY THE COURT.  
  SUBSECTIONS (C), (D) AND (E) REQUIRE THE COURT, WHEN A PLAN IS SUBMITTED BY THE 
TRUSTEE OR, IF THE COURT DEEMS IT WORTHY OF CONSIDERATION, A PLAN SUBMITTED IS 
PROPOSED BY ANY OTHER PERSON PROPOSES THE TRANSFER OF, OR OPERATION OF OR OVER, ANY 
OF THE DEBTOR'S LINES BY OTHER CARRIERS, TO REFER TO SUCH PROVISIONS OF THE PLAN TO 
THE INTERSTATE COMMERCE COMMISSION.  THE COMMISSION, WITHIN 240 DAYS, AND AFTER A 
HEARING IF THE COMMISSION SO DETERMINES, IS TO REPORT TO THE COURT THE EFFECTS OF 
SUCH PROVISIONS OF THE PLAN IN THE LIGHT OF NATIONAL TRANSPORTATION POLICY AND 
SECTIONS 5(3)(F) (A), (B), AND (D), (F)-(I) OF THE INTERSTATE COMMERCE ACT.  THE 
REPORT OF THE COMMISSION IS CONCLUSIVE IN ALL FURTHER HEARINGS ON THE PLAN BY THE 
COURT, SUBJECT ONLY TO REVIEW PURSUANT TO 5 U.S.C.S. 706(2) (A)-(D). 
 


SECTION 1172.  APPROVAL OF THE PLAN 
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  SECTION 1172 REQUIRES, AS DOES PRESENT LAW, A HEARING BY THE COURT, ON AT LEAST 20 
DAYS' NOTICE, ON APPROVAL OF A PLAN. THE SECTION PERMITS THE COURT TO REVISE THE 
PLAN-- A POWER WHICH THE COURT LACKS UNDER SECTION 77, AND WHICH HAS RESULTED IN 
UNNECESSARY REFERENCES BACK TO THE COMMISSION WITH CONSEQUENT DELAYS IN THE APPROVAL 
OF A PLAN THAT WOULD BE ACCEPTABLE AS AMENDED.  THE REPORT OF THE INTERSTATE 
COMMERCE COMMISSION ON ANY PROVISIONS RESPECTING TRANSPORTATION MATTERS IS 
CONCLUSIVE AND MAY BE REVISED BY THE COURT ONLY AS PROVIDED IN SECTION 1171. 
 


SECTION 1173.  CONFIRMATION OF PLAN 
  
  SECTION 1173 ADAPTS THE PROVISIONS DEALING WITH REORGANIZATION PLANS GENERALLY 
CONTAINED IN SECTION 1130 TO THE PARTICULAR REQUIREMENTS OF RAILROAD REORGANIZATION 
PLANS, AS SET OUT IN PRESENT SECTION 77(E).  SUBSECTION (A) SPECIFIES THE FINDINGS 
WHICH THE COURT MUST MAKE BEFORE APPROVING A PLAN:  (1) THE PLAN COMPLIES WITH THE 
APPLICABLE PROVISIONS OF THE CHAPTER; (2) THE PROPONENT OF THE PLAN COMPLIES WITH 
THE APPLICABLE PROVISIONS OF THE CHAPTER; (3) THE PLAN HAS BEEN PROPOSED IN GOOD 
FAITH; (4) ANY PAYMENTS FOR SERVICES OR FOR COSTS OR EXPENSES IN CONNECTION WITH THE 
CASE OR THE PLAN ARE DISCLOSED TO THE COURT AND ARE REASONABLE, OR, IF TO BE PAID 
LATER, ARE SUBJECT TO THE APPROVAL OF THE COURT AS REASONABLE; (5) THE PROPONENT OF 
THE **5922 *136 PLAN HAS DISCLOSED THE IDENTITY AND AFFILIATIONS OF THE INDIVIDUALS 
WHO WILL SERVE AS DIRECTORS, OFFICERS, OR VOTING TRUSTEES, SUCH APPOINTMENTS OR 
CONTINUATIONS IN OFFICE ARE CONSISTENT WITH THE INTERESTS OF CREDITORS, EQUITY 
SECURITY HOLDERS, AND THE PROPONENT THE PUBLIC, AND HAS DISCLOSED THE IDENTITY AND 
COMPENSATION OF ANY INSIDER WHO WILL BE EMPLOYED OR RETAINED UNDER THE PLAN; (6) 
THAT RATE CHANGES PROPOSED IN THE PLAN HAVE BEEN APPROVED BY THE APPROPRIATE 
REGULATORY COMMISSION, OR THAT THE PLAN IS CONTINGENT ON SUCH APPROVAL; (7) THAT 
CONFIRMATION OF THE PLAN IS NOT LIKELY TO BE FOLLOWED BY FURTHER REORGANIZATION OR 
LIQUIDATION, UNLESS IT IS CONTEMPLATED BY THE PLAN; (8) THAT THE PLAN, IF THERE IS 
MORE THAN ONE, IS THE ONE MOST LIKELY TO MAINTAIN ADEQUATE RAIL SERVICE AND (9) THAT 
THE PLAN PROVIDES THE PRIORITY TRADITIONALLY ACCORDED BY SECTION 77(B) TO CLAIMS BY 
RAIL CREDITORS FOR NECESSARY SERVICES RENDERED DURING THE 6 MONTHS PRECEDING THE 
FILING OF THE PETITION IN BANKRUPTCY.  
  SUBSECTION (B) CONTINUES THE PRESENT POWER OF THE COURT IN SECTION 77(E) TO 
CONFIRM A PLAN OVER THE OBJECTIONS OF CREDITORS OR EQUITY SECURITY HOLDERS WHO ARE 
MATERIALLY AND ADVERSELY AFFECTED. THE SUBSECTION ALSO CONFIRMS THE AUTHORITY OF THE 
COURT TO APPROVE A TRANSFER OF ALL OR PART OF A DEBTOR'S PROPERTY OR ITS MERGER OVER 
THE OBJECTIONS OF EQUITY SECURITY HOLDERS IF IT FINDS (1) THAT THE 'PUBLIC INTEREST' 
IN CONTINUED RAIL TRANSPORTATION OUTWEIGHS ANY ADVERSE EFFECT ON CREDITORS AND 
EQUITY SECURITY HOLDERS, AND (2) THAT THE PLAN IS FAIR AND EQUITABLE, AFFORDS DUE 
RECOGNITION TO THE RIGHTS OF EACH CLASS, AND DOES NOT DISCRIMINATE UNFAIRLY AGAINST 
ANY CLASS.  
  SUBSECTION (C) PERMITS MODIFICATION OF A PLAN CONFIRMED BY A FINAL ORDER ONLY FOR 
FRAUD. 
 


SECTION 1174.  CONVERSION TO LIQUIDATION 
  
  SECTION 1174 PERMITS THE COURT TO CONVERT THE CASE TO A LIQUIDATION UNDER  CHAPTER 
7 IF THE COURT FINDS THAT THE DEBTOR CANNOT BE REORGANIZED, OR IF VARIOUS TIME 
LIMITS SPECIFIED IN THE SUBCHAPTER ARE NOT MET.  SECTION 77 DOES NOT AUTHORIZE A 
LIQUIDATION OF A RAILROAD UNDER THE BANKRUPTCY ACT.  IF THE RAILROAD IS NOT 
REORGANIZABLE, THE ONLY ACTION OPEN TO THE COURT IS TO DISMISS THE PETITION, WHICH 
WOULD IN ALL LIKELIHOOD BE FOLLOWED BY A STATE COURT RECEIVERSHIP, WITH ALL OF ITS 
ATTENDANT DISADVANTAGES.  IF REORGANIZATION IS IMPOSSIBLE, THE DEBTOR SHOULD BE 
LIQUIDATED UNDER THE BANKRUPTCY ACT. 
 


SECTION 1175.  ROLLING STOCK EQUIPMENT 
  
  SECTION 1175 CONTINUES THE PROTECTION ACCORDED IN PRESENT SECTION 77(J) TO THE 
RIGHTS OF HOLDERS OF PURCHASE-MONEY EQUIPMENT SECURITY, AND OF LESSORS OR 
CONDITIONAL VENDORS OF RAILROAD ROLLING STOCK, BUT ACCORDS TO THE TRUSTEE A LIMITED 
PERIOD WITHIN WHICH TO ASSUME THE DEBTOR'S OBLIGATION AND TO CURE ANY DEFAULTS.  THE 
RIGHTS OF SUCH LENDERS ARE NOT AFFECTED BY THE AUTOMATIC STAY AND RELATED PROVISIONS 
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OF SECTIONS 362 AND 363, OR BY ANY POWER OF THE COURT, UNLESS (1) WITHIN 60 DAYS 
AFTER THE COMMENCEMENT OF THE CASE (OR SUCH LONGER PERIOD AS MAY BE AGREED TO BY THE 
SECURED PARTY, LESSOR OR CONDITIONAL VENDOR) THE TRUSTEES, WITH THE APPROVAL OF THE 
COURT, AGREES TO PERFORM ALL OF THE DEBTOR'S OBLIGATIONS UNDER THE SECURITY 
AGREEMENT, LEASE OR CONDITIONAL SALE CONTRACT, AND (2) ALL DEFAULTS ARE CURED WITHIN 
THE 60-DAY PERIOD. **5923 *137 DEFAULTS DESCRIBED IN SECTION 365(B)(2)-- DEFAULTS 
WHICH ARE BREACHES OF PROVISIONS RELATING TO THE INSOLVENCY OR FINANCIAL CONDITION 
OF THE DEBTOR, OR THE COMMENCEMENT OF A CASE UNDER THIS TITLE, OR THE APPOINTMENT OF 
A TRUSTEE-- ARE, FOR OBVIOUS REASONS, EXCEPTED. 
 


SECTION 1176.  COLLECTIVE BARGAINING AGREEMENTS 
  
  SECTION 1176 IS DERIVED FROM PRESENT SECTION 77(N). IT PROVIDES THAT 
NOTWITHSTANDING THE GENERAL SECTION GOVERNING THE REJECTION OF EXECUTORY CONTRACTS 
(SECTION 365), NEITHER THE COURT NOR THE TRUSTEE MAY CHANGE THE WAGES OR WORKING 
CONDITIONS OF EMPLOYEES OF THE DEBTOR ESTABLISHED BY A COLLECTIVE BARGAINING 
AGREEMENT THAT IS SUBJECT TO THE RAILWAY LABOR ACT, EXCEPT IN ACCORDANCE WITH 
SECTION 6 OF THAT ACT.  AS REPORTED BY THE SUBCOMMITTEE THIS SECTION PROVIDED THAT 
WAGES AND SALARIES OF RAIL EMPLOYEES COULD NOT BE AFFECTED BY THE TRUSTEE, BUT THAT 
WORK RULES COULD BE REJECTED BY THE TRUSTEE. THE REORGANIZATION COURT WAS GIVEN THE 
AUTHORITY TO REVIEW THE TRUSTEE'S DECISIONS AND TO SETTLE ANY DISPUTES ARISING FROM 
THE REJECTION.  THIS PROVISION WAS WITHDRAWN BY THE FULL COMMITTEE, AND HEARINGS 
WILL BE CONDUCTED NEXT YEAR BY THE HUMAN RESOURCES COMMITTEE IN THE AREA OF RAIL 
LABOR CONTRACTS AND THE TRUSTEE'S ABILITY TO REJECT THEM IN A BANKRUPTCY SITUATION. 
 


SECTION 1177.  EFFECT OF REJECTION OF LEASE OF RAILROAD LINE 
  
  SECTION 1177 CONTINUES, ESSENTIALLY WITHOUT CHANGE, THE PROVISIONS RELATING TO THE 
REJECTION BY THE TRUSTEE OF A LEASE OF A LINE OF RAILROAD NOW CONTAINED IN SECTION 
77(C)(6).  SUBSECTION (A) REQUIRES THE LESSOR OF A LINE OF RAILROAD TO OPERATE IT IF 
THE LEASE IS REJECTED BY THE TRUSTEE AND THE TRUSTEE, WITH THE APPROVAL OF THE 
COURT, ELECTS NOT TO OPERATE THE LEASED LINE.  SUBSECTION (B), HOWEVER, FURTHER 
PROVIDES THAT IF OPERATION BY THE LESSOR IS IMPRACTICAL OR CONTRARY TO THE PUBLIC 
INTEREST, THE COURT SHALL REQUIRE THE TRUSTEE TO OPERATE THE LINE FOR THE ACCOUNT OF 
THE LESSOR UNTIL THE OPERATION IS LAWFULLY TERMINATED.  SUBSECTION (C) PROVIDES THAT 
DURING SUCH OPERATION, THE LESSOR IS A CARRIER SUBJECT TO THE INTERSTATE COMMERCE 
ACT. 
 


SECTION 1178.  ABANDONMENT OF RAILROAD LINE 
  
  SUBSECTION (A) OF SECTION 1178 PERMITS THE COURT TO AUTHORIZE THE ABANDONMENT OF A 
RAILROAD LINE IF THE ABANDONMENT IS CONSISTENT WITH THE PUBLIC INTEREST AND EITHER 
IN THE BEST INTEREST OF THE ESTATE OR ESSENTIAL TO THE FORMULATION OF A PLAN.  THIS 
AVOIDS THE NORMAL ABANDONMENT REQUIREMENTS OF GENERALLY APPLICABLE RAILROAD 
REGULATORY LAW.  
  SUBSECTION (B) PERMITS SOME PARTICIPATION BY THE INTERSTATE COMMERCE COMMISSION IN 
THE ABANDONMENT PROCESS.  THE COMMISSION'S ROLE, HOWEVER, IS ONLY ADVISORY.  THE 
COMMISSION WILL REPRESENT THE PUBLIC INTEREST, WHILE THE TRUSTEE AND VARIOUS 
CREDITORS AND EQUITY SECURITY HOLDERS WILL REPRESENT THE INTERESTS OF THOSE WHO HAVE 
INVESTED MONEY IN THE ENTERPRISE.  THE COURT WILL BALANCE THE VARIOUS INTERESTS AND 
MAKE AN APPROPRIATE DECISION.  THE SUBSECTION SPECIFIES THAT IF, EXCEPT FOR THE 
PENDENCY OF THE RAILROAD REORGANIZATION CASE, THE PROPOSED ABANDONMENT WOULD REQUIRE 
COMMISSION APPROVAL, THEN THE TRUSTEE, WITH THE APPROVAL OF THE COURT, MUST INITIATE 
AN APPLICATION FOR THE ABANDONMENT WITH THE COMMISSION.  THE COURT MAY THEN FIX A 
TIME WITHIN WHICH THE COMMISSION MUST REPORT TO THE COURT ON THE APPLICATION.  
  **5924 *138 SUBSECTION (C) PERMITS THE COURT TO ACT AFTER IT HAS RECEIVED THE 
REPORT OF THE COMMISSION OR THE TIME FIXED UNDER SUBSECTION (B) HAS EXPIRED, 
WHICHEVER OCCURS FIRST.  THE COURT MAY THEN AUTHORIZE THE ABANDONMENT AFTER NOTICE 
AND A HEARING.  THE NOTICE MUST GO TO THE COMMISSION, THE SECRETARY OF 
TRANSPORTATION, THE TRUSTEE, AND PARTY IN INTEREST THAT HAS REQUESTED NOTICE, ANY 
AFFECTED SHIPPER OR COMMUNITY, AND ANY OTHER ENTITY THAT THE COURT SPECIFIES.  
  SUBSECTION (D) STAYS THE ENFORCEMENT OF AN ABANDONMENT UNTIL THE TIME FOR TAKING 
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AN APPEAL HAS EXPIRED, OR IF AN APPEAL HAS BEEN TAKEN, UNTIL THE ORDER HAS BECOME 
FINAL. HOWEVER, THE COURT MAY, AND AFTER NOTICE AND A HEARING, ON REQUEST OF A PARTY 
IN INTEREST AUTHORIZE TERMINATION OF SERVICE ON THE LINE OR A PORTION OF THE LINE 
PENDING THE DETERMINATION OF THE APPEAL. THE NOTICE REQUIRED IS THE SAME AS THAT 
REQUIRED UNDER SUBSECTION (C).  IF THE COURT AUTHORIZES TERMINATION OF SERVICE 
PENDING DETERMINATION OF THE APPEAL, AN APPELLANT MAY NOT OBTAIN A STAY OF THE 
ENFORCEMENT OF THE ORDER AUTHORIZING TERMINATION, EITHER BY THE GIVING OF A 
SUPERSEDEAS BOND OR OTHERWISE, DURING THE PENDENCY OF THE APPEAL. 
 


CHAPTER 13-- ADJUSTMENT OF DEBTS OF AN INDIVIDUAL WITH REGULAR INCOME 
  


SUBCHAPTER I-- OFFICERS, ADMINISTRATION AND THE ESTATE 
  


SECTION 1301.  STAY OF ACTION AGAINST CODEBTOR 
  
  SUBSECTION (A) AUTOMATICALLY STAYS THE HOLDER OF A CLAIM BASED ON A CONSUMER DEBT 
OF THE CHAPTER 13 DEBTOR FROM ACTING OR PROCEEDING IN ANY WAY, EXCEPT AS AUTHORIZED 
PURSUANT TO SUBSECTIONS (B) AND (C), AGAINST AN INDIVIDUAL OR THE PROPERTY OF AN 
INDIVIDUAL LIABLE WITH THE CHAPTER 13 DEBTOR, UNLESS SUCH CODEBTOR BECAME LIABLE IN 
THE ORDINARY COURSE OF HIS BUSINESS, OR UNLESS THE CASE IS CLOSED, DISMISSED, OR 
CONVERTED TO ANOTHER CHAPTER.  
  UNDER THE TERMS OF THE AGREEMENT WITH THE CODEBTOR WHO IS NOT IN  BANKRUPTCY, THE 
CREDITOR HAS A RIGHT TO COLLECT ALL PAYMENTS TO THE EXTENT THEY ARE NOT MADE BY THE 
DEBTOR AT THE TIME THEY ARE DUE.  TO THE EXTENT TO WHICH A CHAPTER 13 PLAN DOES NOT 
PROPOSE TO PAY A CREDITOR HIS CLAIMS, THE CREDITOR MAY OBTAIN RELIEF FROM THE COURT 
FROM THE AUTOMATIC STAY AND COLLECT SUCH CLAIMS FROM THE CODEBTOR. CONVERSELY, A 
CODEBTOR OBTAINS THE BENEFIT OF ANY PAYMENTS MADE TO THE CREDITOR UNDER THE PLAN.  
IF A DEBTOR DEFAULTS ON SCHEDULED PAYMENTS UNDER THE PLAN, THEN THE CODEBTOR WOULD 
BE LIABLE FOR THE REMAINING DEFICIENCY; OTHERWISE, PAYMENTS NOT MADE UNDER THE PLAN 
MAY NEVER BE MADE BY THE CODEBTOR.  THE OBLIGATION OF THE CODEBTOR TO MAKE THE 
CREDITOR WHOLE AT THE TIME PAYMENTS ARE DUE REMAINS.  
  THE AUTOMATIC STAY UNDER THIS SECTION PERTAINS ONLY TO THE COLLECTION OF A 
CONSUMER DEBT, DEFINED BY SECTION 101(7) OF THIS TITLE TO MEAN A DEBT INCURRED BY AN 
INDIVIDUAL PRIMARILY FOR A PERSONAL, FAMILY, OR HOUSEHOLD PURPOSE.  THEREFORE, NOT 
ALL DEBTS OWED BY A CHAPTER 13 DEBTOR WILL BE SUBJECT TO THE STAY OF THE CODEBTOR, 
PARTICULARLY THOSE BUSINESS DEBTS INCURRED BY AN INDIVIDUAL WITH REGULAR INCOME, AS 
DEFINED BY SECTION 101(24) OF THIS TITLE, ENGAGED IN BUSINESS, THAT IS PERMITTED BY 
VIRTUE OF SECTION 109(B) AND SECTION 1304 TO OBTAIN CHAPTER 13 RELIEF.  
  **5925 *139 SUBSECTION (B) EXCEPTS THE GIVING OF NOTICE OF DISHONOR OF A 
NEGOTIABLE INSTRUMENT FROM THE REACH OF THE CODEBTOR STAY.  
  UNDER SUBSECTION (C), IF THE CODEBTOR HAS PROPERTY OUT OF WHICH THE CREDITOR'S 
CLAIM CAN BE SATISFIED, THE COURT CAN GRANT RELIEF FROM THE STAY ABSENT THE TRANSFER 
OF A SECURITY INTEREST IN THAT PROPERTY BY THE CODEBTOR TO THE CREDITOR. 
CORRESPONDINGLY, IF THERE IS REASONABLE CAUSE TO BELIEVE THAT PROPERTY IS ABOUT TO 
BE DISPOSED OF BY THE CODEBTOR WHICH COULD BE USED TO SATISFY HIS OBLIGATION TO THE 
CREDITOR, THE COURT SHOULD LIFT THE STAY TO ALLOW THE CREDITOR TO PERFECT HIS RIGHTS 
AGAINST SUCH PROPERTY.  LIKEWISE, IF PROPERTY IS SUBJECT TO RAPID DEPRECIATION OR 
DECREASE IN VALUE THE STAY SHOULD BE LIFTED TO ALLOW THE CREDITOR TO PROTECT HIS 
RIGHTS TO REACH SUCH PROPERTY. OTHERWISE, THE CREDITOR'S INTEREST WOULD BE 
IRREPARABLY HARMED BY SUCH STAY. PROPERTY WHICH COULD BE USED TO SATISFY THE CLAIM 
COULD BE DISPOSED OF OR ENCUMBERED AND PLACED BEYOND THE REACH OF THE CREDITOR.  THE 
CREDITOR SHOULD BE ALLOWED TO PROTECT HIS RIGHTS TO REACH PROPERTY WHICH COULD 
SATISFY HIS CLAIM AND PREVENT ITS EROSION IN VALUE, DISPOSAL, OR ENCUMBRANCE. 
 


SECTION 1302.  TRUSTEE 
  
  THE PRINCIPAL ADMINISTRATOR IN A CHAPTER 13 CASE IS THE CHAPTER 13 TRUSTEE.  
EXPERIENCE UNDER CHAPTER XIII OF THE BANKRUPTCY ACT HAS SHOWN THAT THE MORE 
EFFICIENT AND EFFECTIVE WAGE EARNER PROGRAMS HAVE BEEN CONDUCTED BY STANDING CHAPTER 
XIII TRUSTEES WHO EXERCISE A BROAD RANGE OF RESPONSIBILITIES IN BOTH THE DESIGN AND 
THE EFFECTUATION OF DEBTOR PLANS.  
  SUBSECTION (A) PROVIDES ADMINISTRATIVE FLEXIBILITY BY PERMITTING THE BANKRUPTCY 
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JUDGE TO APPOINT AN INDIVIDUAL FROM THE PANEL OF TRUSTEES ESTABLISHED PURSUANT TO 28 
U.S.C. 604(F) AND QUALIFIED UNDER SECTION 322 OF TITLE 11, EITHER TO SERVE AS A 
STANDING TRUSTEE IN ALL CHAPTER 13 CASES FILED IN THE DISTRICT OR A PORTION THEREOF, 
OR TO SERVE IN A SINGLE CASE.  
  SUBSECTION (B)(1) MAKES IT CLEAR THAT THE CHAPTER 13 TRUSTEE IS NO MERE DISBURSING 
AGENT OF THE MONIES PAID TO HIM BY THE DEBTOR UNDER THE PLAN (SECTION 1322(A)(1)), 
BY IMPOSING UPON HIM CERTAIN RELEVANT DUTIES OF A LIQUIDATION TRUSTEE PRESCRIBED BY 
SECTION 704 OF THIS TITLE.  
  SUBSECTION (B)(2) REQUIRES THE CHAPTER 13 TRUSTEE TO APPEAR BEFORE AND BE HEARD BY 
THE BANKRUPTCY COURT WHENEVER THE VALUE OF PROPERTY SECURED BY A LIEN OR THE 
CONFIRMATION OR MODIFICATION OF A PLAN AFTER CONFIRMATION AS PROVIDED BY SECTIONS 
1323-1325 IS CONSIDERED BY THE COURT.  
  SUBSECTION (B)(3) REQUIRES THE CHAPTER 13 TRUSTEE TO ADVISE AND COUNSEL THE DEBTOR 
WHILE UNDER CHAPTER 13, EXCEPT ON MATTERS MORE APPROPRIATELY LEFT TO THE ATTORNEY 
FOR THE DEBTOR.  THE CHAPTER 13 TRUSTEE MUST ALSO ASSIST THE DEBTOR IN PERFORMANCE 
UNDER THE PLAN BY ATTEMPTING TO TAILOR THE REQUIREMENTS OF THE PLAN TO THE CHANGING 
NEEDS AND CIRCUMSTANCES OF THE DEBTOR DURING THE EXTENSION PERIOD.  
  SUBSECTION (C) IMPOSES ON THE TRUSTEE IN A CHAPTER 13 CASE FILED BY A DEBTOR 
ENGAGED IN BUSINESS THE INVESTIGATIVE AND REPORTING DUTIES NORMALLY REQUIRED OF A 
CHAPTER 11 DEBTOR OR TRUSTEE AS PRESCRIBED BY SECTION 1106(A)(3) AND (4). 
 


**5926 *140 SECTION 1303.  RIGHTS AND POWERS OF DEBTOR 
  
  A CHAPTER 13 DEBTOR IS VESTED WITH THE IDENTICAL RIGHTS AND POWERS, AND IS SUBJECT 
TO THE SAME LIMITATIONS IN REGARD TO THEIR EXERCISE, AS THOSE GIVEN A LIQUIDATION 
TRUSTEE BY VIRTUE OF SECTION 363(B), (D), (E), (F), AND (H) OF TITLE 11, RELATING TO 
THE SALE, USE OR LEASE OF PROPERTY. 
 


SECTION 1304.  DEBTOR ENGAGED IN BUSINESS 
  
  INCREASED ACCESS TO THE SIMPLER, SPEEDIER, AND LESS EXPENSIVE DEBTOR RELIEF 
PROVISIONS OF CHAPTER 13 IS ACCOMPLISHED BY PERMITTING DEBTORS ENGAGED IN BUSINESS 
TO PROCEED UNDER CHAPTER 13, PROVIDED THEIR INCOME IS SUFFICIENTLY STABLE AND 
REGULAR TO PERMIT COMPLIANCE WITH A CHAPTER 13 PLAN (SECTION 101(24)) AND THAT THE 
DEBTOR (OR THE DEBTOR AND SPOUSE) DO NOT OWE LIQUIDATED, NONCONTINGENT UNSECURED 
DEBTS OF $50,000, OR LIQUIDATED, NONCONTINGENT SECURED DEBTS OF $200,000 (SEC. 
109(D)).  
  SECTION 1304(A) STATES THAT A SELF-EMPLOYED INDIVIDUAL WHO INCURS TRADE CREDIT IN 
THE PRODUCTION OF INCOME IS A DEBTOR ENGAGED IN BUSINESS.  
  SUBSECTION (B) EMPOWERS A CHAPTER 13 DEBTOR ENGAGED IN BUSINESS TO OPERATE HIS 
BUSINESS, SUBJECT TO THE RIGHTS, POWERS AND LIMITATIONS THAT PERTAIN TO A TRUSTEE 
UNDER SECTION 363(C) AND 364 OF TITLE 11, AND SUBJECT TO SUCH FURTHER LIMITATIONS 
AND CONDITIONS AS THE COURT MAY PRESCRIBE.  
  SUBSECTION (C) REQUIRES A CHAPTER 13 DEBTOR ENGAGED IN BUSINESS TO FILE WITH THE 
COURT CERTAIN FINANCIAL STATEMENTS RELATING TO THE OPERATION OF THE BUSINESS. 
 


SECTION 1305.  FILING OF CLAIMS; ALLOWANCE OF POSTPETITION CLAIMS 
  
  SECTION 1305, EXCLUSIVELY APPLICABLE IN CHAPTER 13 CASES, SUPPLEMENTS THE 
PROVISIONS OF SECTIONS 501-511 OF TITLE 11, DEALING WITH THE FILING AND ALLOWANCE OF 
CLAIMS.  SECTIONS 501-511 APPLY IN CHAPTER 13 CASES BY VIRTUE OF SECTION 103(A) OF 
THIS TITLE.  SECTION 1305(A) PROVIDES FOR THE FILING OF A PROOF OF CLAIM FOR TAXES 
AND OTHER OBLIGATIONS INCURRED AFTER THE FILING OF THE CHAPTER 13 CASE. SUBSECTION 
(B) PRESCRIBES THAT SECTION 502 OF TITLE 11 GOVERNS THE ALLOWANCE OF SECTION 1305(A) 
CLAIMS, EXCEPT THAT ITS STANDARDS SHALL BE APPLIED AS OF THE DATE OF ALLOWANCE OF 
THE CLAIM, RATHER THAN THE DATE OF FILING OF THE PETITION.  SUBSECTION (C) REQUIRES 
THE DISALLOWANCE OF A POSTPETITION CLAIM FOR PROPERTY OR SERVICES NECESSARY FOR THE 
DEBTOR'S PERFORMANCE UNDER THE PLAN, IF THE HOLDER OF THE CLAIM KNEW OR SHOULD HAVE 
KNOWN THAT PRIOR APPROVAL BY THE TRUSTEE OF THE DEBTOR'S INCURRING OF THE OBLIGATION 
WAS PRACTICABLE AND WAS NOT OBTAINED.  
  SUBSECTION (D) IS THE SUCCESSOR TO SECTION 656(B) OF THE BANKRUPTCY ACT.  SECTION 
1305(D) RECOGNIZES THE INEQUITY TO CHAPTER 13 DEBTORS AND THEIR CREDITORS ALIKE OF 
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PERMITTING A USURIOUS OR OTHER INVALID CLAIM TO SHARE IN DISTRIBUTIONS UNDER THE 
CHAPTER 13 PLAN.  IT IS ENVISIONED THAT APPROPRIATE RULES WILL BE ADOPTED MANDATING 
PROCEDURES FOR ASSURING THE PROVISION OF PROOF BY A CHAPTER 13 CREDITOR THAT THE 
CLAIM IS FREE FROM ANY CHARGE FORBIDDEN BY APPLICABLE LAW, INCLUDING USURY. 
 


SECTION 1306.  PROPERTY OF THE ESTATE 
  
  SECTION 541 IS EXPRESSLY MADE APPLICABLE TO CHAPTER 13 CASES BY SECTION 103(A).  
SECTION 1306 BROADENS THE DEFINITION OF PROPERTY OF THE **5927 *141 ESTATE FOR 
CHAPTER 13 PURPOSES TO INCLUDE ALL PROPERTY ACQUIRED AND ALL EARNINGS FROM SERVICES 
PERFORMED BY THE DEBTOR AFTER THE COMMENCEMENT OF THE CASE.  
  SUBSECTION (B) NULLIFIES THE EFFECT OF SECTION 521(3), OTHERWISE APPLICABLE, BY 
PROVIDING THAT A CHAPTER 13 DEBTOR NEED NOT SURRENDER POSSESSION OF PROPERTY OF THE 
ESTATE, UNLESS REQUIRED BY THE PLAN OR ORDER OF CONFIRMATION. 
 


SECTION 1307. CONVERSION OR DISMISSAL 
  
  SUBSECTIONS (A) AND (B) CONFIRM, WITHOUT QUALIFICATION, THE RIGHTS OF A CHAPTER 13 
DEBTOR TO CONVERT THE CASE TO A LIQUIDATING BANKRUPTCY CASE UNDER CHAPTER 7 OF TITLE 
11, AT ANY TIME, OR TO HAVE THE CHAPTER 13 CASE DISMISSED.  WAIVER OF ANY SUCH RIGHT 
IS UNENFORCEABLE.  SUBSECTION (C) SPECIFIES VARIOUS CONDITIONS FOR THE EXERCISE OF 
THE POWER OF THE COURT TO CONVERT A CHAPTER 13 CASE TO ONE UNDER CHAPTER 7 OR TO 
DISMISS THE CASE. SUBSECTION (D) DEALS WITH THE CONVERSION OF A CHAPTER 13 CASE TO 
ONE UNDER CHAPTER 11. SUBSECTION (E) PROHIBITS CONVERSION OF THE CHAPTER 13 CASE 
FILED BY A FARMER TO CHAPTER 7 OR 11 EXCEPT AT THE REQUEST OF THE DEBTOR. NO CASE IS 
TO BE CONVERTED FROM CHAPTER 13 TO ANY OTHER CHAPTER, UNLESS THE DEBTOR IS AN 
ELIGIBLE DEBTOR UNDER THE NEW CHAPTER. 
 


SUBCHAPTER II-- THE PLAN 
  


SECTION 1321.  FILING OF PLAN 
  
  CHAPTER 13 CONTEMPLATES THE FILING OF A PLAN ONLY BY THE DEBTOR. 
 


SECTION 1322.  CONTENTS OF PLAN 
  
  CHAPTER 13 IS DESIGNED TO SERVE AS A FLEXIBLE VEHICLE FOR THE REPAYMENT OF PART OR 
ALL OF THE ALLOWED CLAIMS OF THE DEBTOR. SECTION 1322 EMPHASIZES THAT PURPOSE BY 
FIXING A MINIMUM OF MANDATORY PLAN PROVISIONS.  
  SUBSECTION (A) REQUIRES THAT THE PLAN SUBMIT WHATEVER PORTION OF THE FUTURE INCOME 
OF THE DEBTOR IS NECESSARY TO IMPLEMENT THE PLAN TO THE CONTROL OF THE TRUSTEE, 
MANDATES PAYMENT IN FULL OF ALL SECTION 507 PRIORITY CLAIMS, AND REQUIRES IDENTICAL 
TREATMENT FOR ALL CLAIMS OF A PARTICULAR CLASS.  
  SUBSECTION (B) PERMITS A CHAPTER 13 PLAN TO (1) DIVIDE UNSECURED CLAIMS NOT 
ENTITLED TO PRIORITY UNDER SECTION 507 INTO CLASSES IN THE MANNER AUTHORIZED FOR 
CHAPTER 11 CLAIMS; (2) MODIFY THE RIGHTS OF HOLDERS OF SECURED AND UNSECURED CLAIMS, 
EXCEPT CLAIMS WHOLLY SECURED BY REAL ESTATE MORTGAGES; (3) CURE OR WAIVE ANY 
DEFAULT; (4) PROPOSE PAYMENTS ON UNSECURED CLAIMS CONCURRENTLY WITH PAYMENTS ON ANY 
SECURED CLAIM OR ANY OTHER CLASS OF UNSECURED CLAIMS; (5) PROVIDE FOR CURING ANY 
DEFAULT ON ANY SECURED OR UNSECURED CLAIM ON WHICH THE FINAL PAYMENT IS DUE AFTER 
THE PROPOSED FINAL PAYMENT UNDER THE PLAN; (6) PROVIDE FOR PAYMENT OF ANY ALLOWED 
POSTPETITION CLAIM; (7) ASSUME OR REJECT ANY PREVIOUSLY UNREJECTED EXECUTORY 
CONTRACT OR UNEXPIRED LEASE OF THE DEBTOR; (8) PROPOSE THE PAYMENT OF ALL OR ANY 
PART OF ANY CLAIM FROM PROPERTY OF THE ESTATE OR OF THE DEBTOR; (9) PROVIDE FOR THE 
VESTING OF PROPERTY OF THE ESTATE; AND (10) INCLUDE ANY OTHER PROVISION NOT 
INCONSISTENT WITH OTHER PROVISIONS OF TITLE 11.  
  SUBSECTION (C) LIMITS THE PAYMENT PERIOD UNDER THE PLAN TO 3 YEARS, EXCEPT THAT A 
4-YEAR PAYMENT PERIOD MAY BE PERMITTED BY THE COURT. 
 


**5928 *142 SECTION 1323.  MODIFICATION OF PLAN BEFORE CONFIRMATION 
  
  THE DEBTOR IS PERMITTED TO MODIFY THE PLAN BEFORE CONFORMATION WITHOUT COURT 
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APPROVAL SO LONG AS THE MODIFIED PLAN, WHICH BECOMES THE PLAN ON FILING, COMPLIES 
WITH THE REQUIREMENTS OF SECTION 1322.  
  THE ORIGINAL ACCEPTANCE OR REJECTION OF A PLAN BY THE HOLDER OF A SECURED CLAIM 
REMAINS BINDING UNLESS THE MODIFIED PLAN CHANGES THE RIGHTS OF THE HOLDER AND THE 
HOLDER WITHDRAWS OR ALTERS ITS EARLIER ACCEPTANCE OR REJECTION. 
 


SECTION 1324.  CONFIRMATION HEARING 
  
  ANY PARTY IN INTEREST MAY OBJECT TO THE CONFIRMATION OF A PLAN, AS DISTINGUISHED 
FROM MERELY REJECTING A PLAN.  AN OBJECTION TO CONFIRMATION IS PREDICATED ON FAILURE 
OF THE PLAN OR THE PROCEDURES EMPLOYED PRIOR TO CONFIRMATION TO CONFORM WITH THE 
REQUIREMENTS OF CHAPTER 13.  THE BANKRUPTCY JUDGE IS REQUIRED TO PROVIDE NOTICE AND 
AN OPPORTUNITY FOR HEARING ANY SUCH OBJECTION TO CONFIRMATION. 
 


SECTION 1325.  CONFIRMATION OF PLAN 
  
  THE BANKRUPTCY COURT MUST CONFIRM A PLAN IF (1) THE PLAN SATISFIES THE PROVISIONS 
OF CHAPTER 13 AND OTHER APPLICABLE PROVISIONS OF TITLE 11; (2) IT IS PROPOSED IN 
GOOD FAITH; (3) IT IS IN THE BEST INTERESTS OF CREDITORS, AND DEFINED BY SUBSECTION 
(A)(4) OF SECTION 1325; (4) IT HAS BEEN ACCEPTED BY THE HOLDER OF EACH ALLOWED 
SECURED CLAIM PROVIDED FOR THE PLAN OR WHERE THE HOLDER OF ANY SUCH SECURED CLAIM IS 
TO RECEIVE VALUE UNDER THE PLAN NOT LESS THAN THE AMOUNT OF THE ALLOWED SECURED 
CLAIM, OR WHERE THE DEBTOR SURRENDERS TO THE HOLDER THE COLLATERAL SECURING ANY SUCH 
ALLOWED SECURED CLAIM; (5) THE PLAN IS FEASIBLE; AND (6) THE REQUISITE FEES AND 
CHARGES HAVE BEEN PAID.  
  SUBSECTION (B) AUTHORIZES THE COURT TO ORDER AN ENTITY, AS DEFINED BY  SECTION 
101(15), TO PAY ANY INCOME OF THE DEBTOR TO THE TRUSTEE.  ANY GOVERNMENTAL UNIT IS 
AN ENTITY SUBJECT TO SUCH AN ORDER. 
 


SECTION 1326.  PAYMENTS 
  
  SECTION 1326 SUPPLEMENTS THE PRIORITIES PROVISIONS OF SECTION 507.  SUBSECTION (A) 
REQUIRES ACCRUED COSTS OF ADMINISTRATION AND FILING FEES, AS WELL AS FEES DUE THE 
CHAPTER 13 TRUSTEE, TO BE DISBURSED BEFORE PAYMENTS TO CREDITORS UNDER THE PLAN.  
SUBSECTION (B) MAKES IT CLEAR THAT THE CHAPTER 13 TRUSTEE IS NORMALLY TO MAKE 
DISTRIBUTION TO CREDITORS OF THE PAYMENTS MADE UNDER THE PLAN BY THE DEBTOR. 
 


SECTION 1327.  EFFECT OF CONFIRMATION 
  
  SUBSECTION (A) BINDS THE DEBTOR AND EACH CREDITOR TO THE PROVISIONS OF A CONFIRMED 
PLAN, WHETHER OR NOT THE CLAIM OF THE CREDITOR IS PROVIDED FOR BY THE PLAN AND 
WHETHER OR NOT THE CREDITOR HAS ACCEPTED, REJECTED, OR OBJECTED TO THE PLAN.  UNLESS 
THE PLAN ITSELF OR THE ORDER CONFIRMING THE PLAN OTHERWISE PROVIDES, CONFIRMATION IS 
DEEMED TO VEST ALL PROPERTY OF THE ESTATE IN THE DEBTOR, FREE AND CLEAR OF ANY CLAIM 
OR INTEREST OF ANY CREDITOR PROVIDED FOR BY THE PLAN. 
 


SECTION 1328.  DISCHARGE 
  
  THE COURT IS TO ENTER A DISCHARGE, UNLESS WAIVED, AS SOON AS PRACTICABLE AFTER 
COMPLETION OF PAYMENTS UNDER THE PLAN. THE DEBTOR IS TO BE DISCHARGED OF ALL DEBTS 
PROVIDED FOR BY THE PLAN OR DISALLOWED UNDER SECTION 502, EXCEPT A DEBT PROVIDED FOR 
UNDER THE PLAN THE LAST **5929 *143 PAYMENT ON WHICH WAS NOT DUE UNTIL AFTER THE 
COMPLETION OF THE PLAN, OR A DEBT INCURRED FOR WILLFUL AND MALICIOUS CONVERSION OF 
OR INJURY TO THE PROPERTY OR PERSON OF ANOTHER.  
  SUBSECTION (B) IS THE SUCCESSOR TO BANKRUPTCY ACT SECTION 661. THIS SUBSECTION 
PERMITS THE BANKRUPTCY JUDGE TO GRANT THE DEBTOR A DISCHARGE AT ANY TIME AFTER 
CONFIRMATION OF A PLAN, IF THE COURT DETERMINES, AFTER NOTICE AND HEARING, THAT THE 
FAILURE TO COMPLETE PAYMENTS UNDER THE PLAN IS DUE TO CIRCUMSTANCES FOR WHICH THE 
DEBTOR SHOULD NOT JUSTLY BE HELD ACCOUNTABLE, THE DISTRIBUTIONS MADE TO EACH 
CREDITOR UNDER THE PLAN EQUAL IN VALUE THE AMOUNT THAT WOULD HAVE BEEN PAID TO THE 
CREDITOR HAD THE ESTATE BEEN LIQUIDATED UNDER CHAPTER 7 OF TITLE 11 AT THE DATE OF 
THE HEARING UNDER THIS SUBSECTION, AND THAT MODIFICATION OF THE PLAN IS 
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IMPRACTICABLE.  THE DISCHARGE GRANTED UNDER SUBSECTION (B) RELIEVES THE DEBTOR FROM 
ALL UNSECURED DEBTS PROVIDED FOR BY THE PLAN OR DISALLOWED UNDER SECTION 502, EXCEPT 
NONDISCHARGEABLE DEBTS DESCRIBED IN SECTION 523(A) OF TITLE 11 OR DEBTS OF THE TYPE 
COVERED BY SECTION 1322(B)(5).  
  SUBSECTION (D) EXCEPTS FROM ANY CHAPTER 13 DISCHARGE A DEBT BASED ON AN ALLOWED 
SECTION 1305(A)(2) POSTPETITION CLAIM, IF PRIOR TRUSTEE APPROVAL OF THE INCURRING OF 
THE DEBT WAS PRACTICABLE BUT WAS NOT OBTAINED.  
  A CHAPTER 13 DISCHARGE OBTAINED THROUGH FRAUD AND BEFORE THE MOVING PARTY GAINED 
KNOWLEDGE OF THE FRAUD MAY BE REVOKED BY THE COURT UNDER SUBSECTION (E), AFTER 
NOTICE AND HEARING, AT THE REQUEST OF ANY PARTY IN INTEREST MADE WITHIN 1 YEAR AFTER 
THE DISCHARGE WAS GRANTED. 
 


SECTION 1329.  MODIFICATION OF PLAN AFTER CONFIRMATION 
  
  AT ANY TIME PRIOR TO THE COMPLETION OF PAYMENTS UNDER A CONFIRMED PLAN, THE PLAN 
MAY BE MODIFIED, AFTER NOTICE AND HEARING, TO CHANGE THE AMOUNT OF PAYMENTS TO 
CREDITORS OR A PARTICULAR CLASS OF CREDITORS AND TO EXTEND OR REDUCE THE PAYMENT 
PERIOD.  A MODIFIED PLAN MAY NOT CONTAIN ANY PROVISION WHICH COULD NOT BE INCLUDED 
IN AN ORIGINAL PLAN AS PRESCRIBED BY SECTION 1322. A MODIFIED PLAN MAY NOT CALL FOR 
PAYMENTS TO BE MADE BEYOND FOUR YEARS AS MEASURED FROM THE DATE OF THE COMMENCEMENT 
OF PAYMENTS UNDER THE ORIGINAL PLAN. 
 


SECTION 1330.  REVOCATION OF AN ORDER OF CONFIRMATION 
  
  THE COURT MAY REVOKE AN ORDER OF CONFIRMATION PROCURED BY FRAUD, AFTER NOTICE AND 
HEARING, ON APPLICATION OF A PARTY IN INTEREST FILED WITHIN 180 DAYS AFTER THE ENTRY 
OF THE ORDER.  THEREAFTER, UNLESS A MODIFIED PLAN IS CONFIRMED, THE COURT IS TO 
CONVERT OR DISMISS THE CHAPTER 13 CASE AS PROVIDED IN SECTION 1307. 
 


SECTION 1331.  SPECIAL TAX PROVISION 
  
  THIS SPECIAL TAX PROVISION IS PARALLEL TO SUBSECTION 1146(E) IN ALLOWING 
ASSESSMENT AND COLLECTION OF NONDISCHARGEABLE TAXES, AS WELL AS ADMINISTRATIVE 
PERIOD TAXES, AGAINST THE DEBTOR IN A CHAPTER 13 CASE.  THE TAXING AUTHORITY, 
HOWEVER, MAY ACCEPT PROVISIONS OF THE PLAN IN A PARTICULAR CASE DEALING WITH THE 
ASSUMPTION, SETTLEMENT, OR PAYMENT OF ANY SUCH TAXES.  
  SECTION 1331 DOES NOT INCLUDE A PROVISION OF THE BILL AS INTRODUCED, WHICH LIMITED 
TAX ASSESSMENTS AGAINST THE DEBTOR, INCLUDING ASSESSMENTS FOR A NONDISCHARGEABLE TAX 
LIABILITY, TO THE PERIOD OF 1 YEAR FOLLOWING THE DATE OF THE FILING OF THE PETITION. 
 


**5930 *144 TITLE II-- AMENDMENTS TO TITLE 28 U.S.C. AND TO THE 
FEDERAL RULES OF EVIDENCE 


  
SECTION 201.  ESTABLISHMENT OF BANKRUPTCY COURT; BANKRUPTCY JUDGES 


  
  SECTION 201 AMENDS TITLE 28, U.S.C.  BY ADDING A NEW CHAPTER 6, PROVIDING FOR THE 
ESTABLISHMENT, JURISDICTION AND POWERS, STAFFING, ORGANIZATION AND ADMINISTRATION OF 
INDEPENDENT BANKRUPTCY COURTS. CHAPTER 6 COMPRISES 16 SECTIONS (SECS. 151-166) MADE 
EFFECTIVE OCTOBER 1, 1979, BY VIRTUE OF SECTION 402(A) OF THIS ACT. 
 


SECTION 151.  CREATION AND COMPOSITION OF BANKRUPTCY COURTS 
  
  SUBSECTION (A) ESTABLISHES IN EACH JUDICIAL DISTRICT A COURT OF RECORD, AS AN 
ADJUNCT OF THE U.S. DISTRICT COURT, TO BE KNOWN AS THE BANKRUPTCY COURT FOR SUCH 
DISTRICT.  
  SUBSECTION (B) SPECIFIES THAT THE BANKRUPTCY COURT FOR EACH JUDICIAL DISTRICT IS 
COMPRISED OF THE ACTIVE BANKRUPTCY JUDGES APPOINTED FOR THE DISTRICT.  
  SUBSECTION (C) PERMITS EXERCISE OF THE JUDICIAL POWER OF THE BANKRUPTCY COURT BY A 
SINGLE BANKRUPTCY JUDGE. 
 


SECTION 152.  APPOINTMENT; QUALIFICATIONS; TENURE; OATH; REMOVAL 
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  SUBSECTION (A) EMPOWERS EACH COURT OF APPEALS TO APPOINT BANKRUPTCY JUDGES, IN 
SUCH NUMBERS AND AT SUCH LOCATIONS WITHIN THE CIRCUIT AS ARE DETERMINED BY THE 
JUDICIAL CONFERENCE PURSUANT TO SECTION 153 OF TITLE 28, U.S.C.  AS ENACTED BY 
SECTION 201 OF THIS ACT.  THE CHIEF JUDGE OF THE CIRCUIT IS TO MAKE THE APPOINTMENT 
IN CASE THE CONCURRENCE OF A MAJORITY OF THE ACTIVE CIRCUIT JUDGES CANNOT BE 
OBTAINED.  
  THE JUDICIAL CONFERENCE OF THE UNITED STATES MAY AUTHORIZE THE APPOINTMENT OF A 
BANKRUPTCY JUDGE TO SERVE IN MORE THAN ONE CIRCUIT.  WHERE A MAJORITY VOTE OF THE 
ACTIVE JUDGES OF EACH CIRCUIT IN WHICH THE BANKRUPTCY JUDGE IS TO SERVE HAS NOT BEEN 
OBTAINED, THE APPOINTMENT IS TO BE MADE BY THE CHIEF CIRCUIT JUDGE SENIOR IN 
SERVICE.  
  SUBSECTION (B) PRESCRIBES THE PROFESSIONAL AND OTHER QUALIFICATIONS OF INDIVIDUALS 
TO SERVE AS BANKRUPTCY JUDGES. QUALIFICATIONS INCLUDE BAR MEMBERSHIP IN GOOD 
STANDING FOR AT LEAST 5 YEARS AT THE TIME OF APPOINTMENT AND COMPETENCE AS 
DETERMINED BY THE JUDICIAL COUNCIL OF THE CIRCUIT.  ADDITIONAL QUALIFICATION 
STANDARDS MAY BE PRESCRIBED BY THE JUDICIAL CONFERENCE OF THE UNITED STATES, AS 
PROVIDED BY SUBSECTION (B)(4).  OTHER QUALIFICATIONS ARE SET FORTH IN SUBSECTIONS 
(C) AND (E) OF THIS SECTION.  
  SUBSECTION (C) PRESCRIBES A 12-YEAR TERM OF OFFICE FOR BANKRUPTCY JUDGES APPOINTED 
UNDER NEW 28 U.S.C. 152.  THE PRESENT 6-YEAR TERM IS INSUFFICIENT TO ATTRACT THE 
CALIBRE OF INDIVIDUAL NEEDED TO PERFORM THE HIGHLY DEMANDING AND IMPORTANT FUNCTIONS 
OF THE OFFICE OF BANKRUPTCY JUDGE.  BY DOUBLING THE TERM OF OFFICE FOR FUTURE 
BANKRUPTCY JUDGES IT IS ANTICIPATED THAT A MAJOR GOAL OF THIS REFORM LEGISLATION, 
THE ESTABLISHMENT OF A FUNCTIONALLY INDEPENDENT BANKRUPTCY COURT, CAN BE FURTHER 
ADVANCED.  
  A BANKRUPTCY JUDGE WHOSE TERM EXPIRES IS PERMITTED TO CONTINUE TO SERVE UNTIL A 
SUCCESSOR IS APPOINTED AND QUALIFIES. WITH SPECIFIC EXCEPTIONS *145 **5931 FOR 
RETIRED OR RESERVE MILITARY PERSONNEL, A BANKRUPTCY JUDGE MAY NOT HOLD EMPLOYMENT 
WITH THE U.S. GOVERNMENT. AN INDIVIDUAL MAY NOT CONTINUE TO SERVE AS A BANKRUPTCY 
JUDGE AFTER REACHING 70 YEARS OF AGE WITHOUT THE UNANIMOUS APPROVAL OF THE JUDGES OF 
THE JUDICIAL COUNCIL OF THE CIRCUIT.  
  SUBSECTION (D) PRESCRIBES THE SAME OATH OF OFFICE FOR BANKRUPTCY JUDGES AS FOR 
DISTRICT COURT JUDGES.  
  SUBSECTION (E) REQUIRES EACH BANKRUPTCY JUDGE TO MAINTAIN RESIDENCE IN A DISTRICT 
FOR WHICH HE IS APPOINTED, OR, IN THE CASE OF THE DISTRICT OF COLUMBIA, WITHIN 20 
MILES.  SUBSECTION (F) AUTHORIZES THE CHIEF JUDGE OF THE CIRCUIT TO REQUIRE A 
BANKRUPTCY JUDGE TO MAINTAIN HIS ABODE IN OR NEAR A PARTICULAR PLACE IN THE 
DISTRICT, UNLESS THE BANKRUPTCY JUDGES ARE ABLE TO AGREE AMONG THEMSELVES WHICH OF 
THEM SHALL DO SO.  
  SUBSECTION (G) SETS FORTH THE GROUNDS UPON WHICH AND PRESCRIBES THE PROCEDURES BY 
WHICH THE REMOVAL OF A BANKRUPTCY JUDGE MAY BE ACCOMPLISHED. INCOMPETENCE, 
MISCONDUCT, NEGLECT OF DUTY AND DISABILITY, AS DETERMINED BY THE JUDICIAL COUNCIL OF 
THE CIRCUIT, ARE THE SOLE GROUNDS FOR REMOVAL.  THE BANKRUPTCY JUDGE IS ENTITLED TO 
BE HEARD ON THE CHARGES AGAINST HIM.  
  THE RESTRICTIVE NATURE OF THE GROUNDS FOR REMOVAL OF A BANKRUPTCY JUDGE REQUIRES 
THAT THEY CONSTRUED SINCE THEY ARE INTENDED TO INSULATE THE BANKRUPTCY COURT FROM 
IMPROPER CHALLENGES TO ITS JUDICIAL INDEPENDENCE. 
 


SECTION 153.  NUMBERS AND LOCATIONS OF BANKRUPTCY JUDGES 
  
  SUBSECTION (A) REQUIRES THE DIRECTOR OF THE ADMINISTRATIVE OFFICE OF U.S. COURTS 
TO MAKE CONTINUING STUDIES TO DETERMINE THE NUMBERS AND LOCATIONS OF BANKRUPTCY 
JUDGES NECESSARY TO PROVIDE EFFECTIVE AND EXPEDITIOUS BANKRUPTCY ADMINISTRATION.  
THE DIRECTOR IS INSTRUCTED TO TAKE LOCAL CONDITIONS AND SUGGESTIONS INTO ACCOUNT 
BEFORE MAKING RECOMMENDATIONS TO THE VARIOUS BODIES SPECIFIED IN SUBSECTION (B).  
  SUBSECTIONS (B) AND (C) AUTHORIZE THE JUDICIAL CONFERENCE OF THE UNITED STATES, 
ACTING ON THE RECOMMENDATIONS OF THE DIRECTOR, THE DISTRICT COURTS, AND THE JUDICIAL 
COUNCILS OF THE CIRCUITS, TO DETERMINE AND, FROM TIME TO TIME, ALTER THE NUMBERS AND 
LOCATIONS OF BANKRUPTCY JUDGESHIPS.  IT IS ENVISIONED THAT THE RECOMMENDATIONS OF 
THE DISTRICT COURTS WILL REPRESENT THE VIEWS OF THE BANKRUPTCY COURTS, WHICH CAN BE 
EXPECTED TO POSSESS THE REQUISITE FAMILIARITY AND EXPERTISE.  
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  SUBSECTION (D) AUTHORIZES THE FILLING OF A VACANCY IN THE OFFICE OF BANKRUPTCY 
JUDGE BY THE CIRCUIT COURT, AS PROVIDED BY 28 U.S.C. 152, UNLESS THE POSITION IS 
DISCONTINUED BY THE JUDICIAL CONFERENCE, AFTER SUCH VACANCY OCCURS, IN THE MANNER 
PRESCRIBED BY SUBSECTION (C). 
 


SECTION 154.  CHIEF JUDGE; PRECEDENCE OF BANKRUPTCY JUDGES 
  
  THE INTERNAL ORGANIZATION OF THE BANKRUPTCY COURTS IS PATTERNED AFTER THAT OF THE 
DISTRICT COURTS AS CONCERNS THE PRECEDENCE OF BANKRUPTCY JUDGES (SEC. 154), THE 
DIVISION OF BUSINESS AMONG BANKRUPTCY JUDGES (SEC. 155), THE TIMES FOR HOLDING 
SESSIONS OF COURT (SEC. 156), ADJOURNMENT OF COURT (SEC. 157), SPECIAL SESSIONS 
(SEC. 158), ACCOMMODATIONS (SEC. 159), VACANCY IN JUDGESHIPS AS AFFECTING 
PROCEEDINGS (SEC. 160) AND TEMPORARY ASSIGNMENTS OF BANKRUPTCY JUDGES (SEC. 165).  
  **5932 *146 SUBSECTION (A) OF SECTION 154 OF TITLE 28, U.S.C.  AS AMENDED BY 
SECTION 201 OF THIS ACT, DECLARES THAT WHICHEVER BANKRUPTCY JUDGE IS SENIOR IN 
SERVICE, BUT UNDER 70 YEARS OF AGE, SHALL SERVE AS THE CHIEF JUDGE OF THE BANKRUPTCY 
COURT OF THE DISTRICT.  A BANKRUPTCY JUDGE MUST HAVE SERVED AT LEAST 1 YEAR ON THE 
BANKRUPTCY BENCH BEFORE HE MAY SERVE AS CHIEF JUDGE OF THE BANKRUPTCY COURT.  
  SUBSECTION (B) GIVES THE CHIEF JUDGE PRECEDENCE AND THE RIGHT TO PRESIDE AT ANY 
SESSION OF THE COURT OR JUDGES THAT HE ATTENDS. BANKRUPTCY JUDGES JUNIOR IN SERVICE 
TO THE CHIEF JUDGE HAVE PRECEDENCE ACCORDING TO THE SENIORITY OF THEIR COMMISSIONS.  
  SUBSECTION (C) STATES THAT A BANKRUPTCY JUDGE APPOINTED TO SERVE IN MORE THAN ONE 
DISTRICT IS THE JUNIOR JUDGE IN ALL DISTRICTS, EXCEPT THAT IN WHICH HE RESIDED UPON 
APPOINTMENT TO THE BANKRUPTCY BENCH.  
  SUBSECTION (D) AUTHORIZES THE CHIEF JUSTICE OF THE UNITED STATES TO DESIGNATE THE 
BANKRUPTCY JUDGE NEXT IN PRECEDENCE WHO IS WILLING TO SERVE AS CHIEF BANKRUPTCY 
JUDGE TO REPLACE A BANKRUPTCY JUDGE WHO RESIGNS AS CHIEF JUDGE BUT REMAINS IN ACTIVE 
SERVICE.  
  SUBSECTION (E) AUTHORIZES THE ACTIVE BANKRUPTCY JUDGE NEXT IN SERVICE WHO IS 
PRESENT AND ABLE TO SERVE AS CHIEF JUDGE IN THE EVENT OF THE TEMPORARY INABILITY OF 
THE CHIEF JUDGE TO PERFORM HIS DUTIES.  
  SUBSECTION (F) PROVIDES THAT SERVICE AS A REFEREE IN BANKRUPTCY AND SERVICE AS A 
BANKRUPTCY JUDGE ARE TO BE TAKEN INTO ACCOUNT IN DETERMINING SENIORITY OF 
COMMISSIONS UNDER SECTION 154. 
 


SECTION 155.  DIVISION OF BUSINESS AMONG BANKRUPTCY JUDGES 
  
  SECTION 155 PRESCRIBES THAT THE BUSINESS OF THE BANKRUPTCY COURT FOR EACH DISTRICT 
IS TO BE DIVIDED AMONG THE ACTIVE BANKRUPTCY JUDGES OF THE DISTRICT AS PROVIDED BY 
THE RULES AND ORDERS OF THE BANKRUPTCY COURT.  THE CHIEF JUDGE OF THE BANKRUPTCY 
COURT IS RESPONSIBLE FOR SECURING COMPLIANCE WITH SUCH RULES AND ORDERS, AND FOR 
DIVIDING THE BUSINESS AND ASSIGNING CASES AMONG THE ACTIVE BANKRUPTCY JUDGES OF THE 
DISTRICT WHERE RULES AND ORDERS OF THE BANKRUPTCY COURT FAIL TO DO SO.  THE DISTRICT 
COURT OF THE DISTRICT WHEREIN THE BANKRUPTCY COURT SITS IS TO MAKE NECESSARY ORDERS 
FOR THE DIVISION OF BUSINESS AMONG BANKRUPTCY JUDGES WHERE SUCH BANKRUPTCY COURT 
RULES AND ORDERS ARE NOT IN EXISTENCE, ACTION BY THE CHIEF JUDGE OF THE BANKRUPTCY 
COURT IS NOT FORTHCOMING WITHIN A REASONABLE TIME AND THE CONCURRENCE OF THE 
BANKRUPTCY JUDGES OF THE DISTRICT CANNOT BE OBTAINED. 
 


SECTION 156.  TIMES FOR HOLDING REGULAR SESSIONS 
  
  SECTION 156 AUTHORIZES REGULAR SESSIONS, INCLUDING CONTINUOUS SESSIONS, OF THE 
BANKRUPTCY COURT AS DETERMINED BY THE RULES OR ORDERS OF THE BANKRUPTCY COURT. 
 


SECTION 157.  ADJOURNMENT 
  
  SUBSECTION (A) AUTHORIZES THE BANKRUPTCY COURT TO ADJOURN OR, WITH THE CONSENT OF 
THE CHIEF JUDGE OF THE BANKRUPTCY COURT OF THE DISTRICT, TO PRETERMIT ANY REGULAR 
SESSION FOR CAUSE.  
  SUBSECTION (B) ENABLES THE CLERK OF THE BANKRUPTCY COURT TO ADJOURN COURT WHERE NO 
BANKRUPTCY JUDGE IS ABLE TO DO SO. 
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SECTION 158.  SPECIAL SESSIONS; PLACES; NOTICE 
  
  SPECIAL SESSIONS OF THE BANKRUPTCY COURT MAY BE HELD ANYWHERE IN THE DISTRICT AND 
ON SUCH NOTICE AS IS ORDERED BY THE BANKRUPTCY COURT, FOR THE PURPOSE OF TRANSACTING 
WHATEVER BUSINESS IS REQUIRED. 
 


*147 SECTION 159.  ACCOMMODATIONS AT PLACES FOR HOLDING COURT 
  
  COURT MAY BE HELD AT ANY LOCATION WITHIN THE DISTRICT WHERE SUITABLE QUARTERS AND 
ACCOMMODATIONS ARE FURNISHED WITHOUT COST TO THE UNITED STATES.  THE GENERAL SERVICE 
ADMINISTRATION MAY PROVIDE QUARTERS AND ACCOMMODATIONS FOR THE BANKRUPTCY COURT, AT 
COST TO THE UNITED STATES, WITH THE APPROVAL OF THE JUDICIAL COUNCIL OF THE CIRCUIT. 
 


SECTION 160.  VACANT JUDGESHIP AS AFFECTING PROCEEDINGS 
  
  THE CLERK OF THE BANKRUPTCY COURT SHALL CONTINUE ALL PENDING PROCESS, PLEADINGS, 
AND PROCEEDINGS UNTIL A SUCCESSOR OR REPLACEMENT JUDGE IS APPOINTED OR DESIGNATED, 
WHENEVER THE OFFICE OF A BANKRUPTCY JUDGE BECOMES VACANT. 
 


SECTION 161.  BIAS OR PREJUDICE OF BANKRUPTCY JUDGE 
  
  SECTION 161 REQUIRES THAT THE BANKRUPTCY JUDGE AGAINST WHOM AN AFFIDAVIT OF BIAS 
OR PREJUDICE IS FILED PROCEED NO FURTHER IN THE PENDING MATTER AND THAT IT BE HEARD, 
BY ANOTHER BANKRUPTCY JUDGE. THE AFFIDAVIT MUST BE FILED AT LEAST 10 DAYS BEFORE THE 
PENDING MATTER IS TO BE HEARD OR GOOD CAUSE MUST BE SHOWN FOR LATER FILING. IT MUST 
STATE FACTS AND REASONS FOR THE BELIEF THAT BIAS OR PREJUDICE EXISTS AND BE 
ACCOMPANIED BY A CERTIFICATE OF COUNSEL OF RECORD THAT IT IS MADE IN GOOD FAITH. 
 


SECTION 162.  PRACTICE OF LAW 
  
  AN ACTIVE BANKRUPTCY JUDGE MAY NOT ENGAGE IN ANY BUSINESS OCCUPATION, OR 
EMPLOYMENT, INCLUDING THE PRACTICE OF LAW, INCONSISTENT WITH THE EXPEDITIOUS, 
PROPER, AND IMPARTIAL PERFORMANCE OF THE DUTIES OF A BANKRUPTCY JUDGE. 
 


SECTION 163.  COMPENSATION; BENEFITS 
  
  SUBSECTION (A) PROVIDES FOR COMPENSATION FOR A BANKRUPTCY JUDGE AT THE CURRENT 
ANNUAL RATE OF $48, 500, SUBJECT TO ADJUSTMENT UNDER SECTION 225 OF THE FEDERAL 
EMPLOYEES SALARY ACT AND 28 U.S.C. 461.  
  SUBSECTION (B) PROVIDES THAT ALL BANKRUPTCY JUDGES AND THEIR EMPLOYEES ARE 
OFFICERS AND EMPLOYEES IN THE JUDICIAL BRANCH OF THE GOVERNMENT WITHIN THE MEANING 
OF CHAPTER 83 (SUBCHAPTER III) (CIVIL SERVICE RETIREMENT), CHAPTER 87 (FEDERAL 
EMPLOYEES' GROUP LIFE INSURANCE), AND CHAPTER 89 (FEDERAL EMPLOYEES' HEALTH 
BENEFITS) OF TITLE 5, UNITED STATES CODE. 
 


SECTION 164.  POWERS OF BANKRUPTCY JUDGES 
  
  SUBSECTION (A) GENERALLY CONFERS UPON BANKRUPTCY JUDGES IN ACTIVE SERVICE THE 
EXCLUSIVE POWER TO PERFORM ALL JUDICIAL FUNCTIONS ARISING IN CASES AND PROCEEDINGS 
UNDER TITLE 11 AND IN ACTIONS AND PROCEEDINGS BROUGHT UNDER 28 U.S.C. 1334, AS 
AMENDED BY SECTION 216 OF THIS ACT EXCEPT IN MUNICIPAL ADJUSTMENT AND RAILROAD 
REORGANIZATION CASES.  SUBSECTION (A)(3) EMPOWERS BANKRUPTCY JUDGES TO ADMINISTER 
OATHS AND AFFIRMATIONS.  
  SUBSECTION (B) OF SECTION 164 OF TITLE 28, U.S.C. VESTS JURISDICTION TO DETERMINE 
APPEALS FROM JUDGMENTS AND ORDERS OF A BANKRUPTCY JUDGE WITH THE U.S. DISTRICT COURT 
FOR THE DISTRICT IN WHICH THE CASE, ACTION, OR PROCEEDING IN WHICH THE ORDER OR 
JUDGMENT APPEALED FROM WAS ENTERED IS PENDING.  UNLESS A NOTICE OF APPEAL IS FILED 
WITH THE BANKRUPTCY JUDGE WITHIN 10 DAYS, OR WITHIN ANY EXTENDED PERIOD GRANTED 
WITHIN THE 10 DAY PERIOD BY THE BANKRUPTCY *148 COURT, THE ORDER OF JUDGMENT IS 
FINAL.  IN THE EVENT THE BANKRUPTCY COURT REFUSES TO SUSPEND THE EXECUTION OR 
ENFORCEMENT OF ANY ORDER OR JUDGMENT FROM WHICH A TIMELY APPEAL IS TAKEN, THE 


©  2006 Thomson/West. No Claim to Orig. U.S. Govt. Works. 
 



http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=28USCAS461&FindType=L

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=11USCAS523&FindType=L

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=28USCAS1334&FindType=L





S. REP. 95-989 Page 112
S. REP. 95-989, S. Rep. No. 989, 95TH Cong., 2ND Sess. 1978, 1978 U.S.C.C.A.N.
5787, 1978 WL 8531 (Leg.Hist.) 
(Cite as: S. REP. 95-989,  1978 U.S.C.C.A.N. 5787) 
 
DISTRICT COURT MAY DO SO ON THE APPLICATION OF ANY PARTY IN INTEREST ON SUCH TERMS 
AS WILL PROTECT THE RIGHTS OF ALL PARTIES IN INTEREST.  
  SUBSECTION (C), LIKE SECTION 1334(D)(2)(A) OF TITLE 28, U.S.C. AS AMENDED BY 
SECTION 216 OF THIS ACT, PROHIBITS THE ENJOINING OF A COURT BY A BANKRUPTCY JUDGE.  
  SUBSECTION (D) CONSTITUTES CERTAIN CONDUCT IN BANKRUPTCY PROCEEDINGS A CONTEMPT OF 
THE U.S. DISTRICT COURT FOR THE DISTRICT IN WHICH THE CASE OR PROCEEDING OUT OF 
WHICH THE CONTEMPT ARISES IS PENDING.  ANY CONDUCT WHICH WOULD CONSTITUTE A CONTEMPT 
IF COMMITTED BEFORE A JUDGE OF A DISTRICT COURT CONSTITUTES A CONTEMPT WHEN 
COMMITTED BEFORE A BANKRUPTCY JUDGE.  A BANKRUPTCY JUDGE MAY IMPOSE A FINE OF NOT 
MORE THAN $1,000 FOR CONTEMPT OF COURT AND IS TO CERTIFY THE FACTS TO A JUDGE OF THE 
DISTRICT COURT WHEN THE CONTEMPT WARRANTS IMPRISONMENT OR A FINE IN EXCESS OF 
$1,000. 
 


SECTION 165.  TEMPORARY ASSIGNMENT OF BANKRUPTCY JUDGES 
  
  SUBSECTION (A) PERMITS THE CHIEF JUDGE OF THE CIRCUIT TO MAKE TEMPORARY 
INTRACIRCUIT ASSIGNMENTS OF BANKRUPTCY JUDGES TO PERFORM JUDICIAL DUTIES IN OTHER 
DISTRICTS.  
  SUBSECTION (B) PERMITS THE CHIEF JUDGE OF A CIRCUIT, WITH THE CONSENT OF THE CHIEF 
JUDGE OF THE OTHER CIRCUIT, TO MAKE TEMPORARY INTERCIRCUIT ASSIGNMENTS OF BANKRUPTCY 
JUDGES TO PERFORM DUTIES IN ANY DISTRICT WITHIN A CIRCUIT OTHER THAN THAT IN WHICH 
IS LOCATED THE DISTRICT IN WHICH THE BANKRUPTCY JUDGE WAS APPOINTED TO SERVE.  
  SUBSECTION (C) PERMITS THE TEMPORARY ASSIGNMENT OF A RETIRED BANKRUPTCY JUDGE BY 
THE CHIEF JUDGE OF THE CIRCUIT, WITH THE CONSENT OF BOTH THE DIRECTOR OF THE 
ADMINISTRATIVE OFFICE OF THE U.S. COURTS AND THE RETIRED BANKRUPTCY JUDGE, TO SERVE 
IN ANY JUDICIAL DISTRICT WHERE THERE IS A VACANCY IN THE OFFICE OF A BANKRUPTCY 
JUDGE OR THE EXPEDITIOUS TRANSACTION OF THE BUSINESS OF THE COURT SO REQUIRES. WHILE 
ACTUALLY ENGAGED IN SUCH SERVICE, THE RETIRED BANKRUPTCY JUDGE IS TO BE CONSIDERED A 
REEMPLOYED ANNUITANT WITHIN THE MEANING OF THE CIVIL SERVICE LAWS AND MAY NOT 
ENGAGE, DURING SUCH SERVICE, IN ANY ACTIVITY INCONSISTENT WITH THE PERFORMANCE OF 
THE DUTIES OF THE OFFICE OF BANKRUPTCY JUDGE.  SEE SECTION 162, TITLE 28, U.S.C.  AS 
ENACTED BY SECTION 201 OF THIS ACT.  THE PROVISIONS OF SUBSECTION (C) ARE DESIGNED 
TO MAKE CLEAR THAT THE PRACTICE OF LAW AND SIMILAR ACTIVITIES ARE NOT PERMITTED BY 
RETIRED BANKRUPTCY JUDGES DURING ANY PERIOD THAT THEY ARE IN ACTIVE SERVICE ON THE 
BANKRUPTCY BENCH PURSUANT TO SUBSECTION (C) OF THIS SECTION.  
  SUBSECTION (D) REQUIRES THE BANKRUPTCY JUDGE TO DISCHARGE ALL THE JUDICIAL DUTIES 
FOR WHICH HE IS DESIGNATED AND ASSIGNED. 
 


SECTION 166.  EXPENSES; FACILITIES 
  
  SECTION 166 AUTHORIZES AND MANDATES THE PROVISION AND PAYMENT BY THE DIRECTOR OF 
THE ADMINISTRATIVE OFFICE OF U.S. COURTS OF ALL NECESSARY SECRETARIAL AND OTHER 
SUPPORTING PERSONNEL, COURTROOMS, OFFICE SPACE, FURNITURE AND FACILITIES REASONABLY 
REQUIRED FOR THE PERFORMANCE OF THE DUTIES OF BANKRUPTCY JUDGE.  IT IS ELSEWHERE 
MADE CLEAR THAT A CLERK OF THE BANKRUPTCY COURT, DEPUTY CLERKS AND CLERICAL 
ASSISTANTS*149  (SEC. 757), SECRETARIES AND LAW CLERKS (SEC. 758) AND COURT 
REPORTERS (SEC. 759) ARE REASONABLY REQUIRED AND THEREFORE TO BE MADE AVAILABLE TO 
BANKRUPTCY JUDGES.  
  IT IS ENVISIONED THAT THE BANKRUPTCY JUDGE OR JUDGES SHALL APPOINT AND DIRECT ALL 
EMPLOYEES IN THE PERFORMANCE OF BANKRUPTCY COURT DUTIES, WITHOUT ANY INVOLVEMENT ON 
THE PART OF THE DISTRICT COURT, INCLUDING THE DISTRICT JUDGE HIMSELF AND THE CLERK 
OF THE DISTRICT COURT.  INDIVIDUALS IN THE EMPLOY OF THE BANKRUPTCY COURT MAY BE 
REMOVED AT THE PLEASURE OF THE BANKRUPTCY JUDGE OR JUDGES, AS PROVIDED BY SECTION 
760, TITLE 28, U.S.C.  AS ENACTED BY SECTION 214(A) OF THIS ACT. 
 


SECTION 202 
  
  THIS SECTION AMENDS SECTION 331 OF TITLE 28 OF THE U.S.C. TO CREATE AN ADDITIONAL 
POSITION ON THE JUDICIAL CONFERENCE OF THE UNITED STATES TO BE FILLED BY A 
BANKRUPTCY JUDGE.  THE REPRESENTATIVE OF THE BANKRUPTCY JUDGES ON THE JUDICIAL 
CONFERENCE WILL BE SELECTED BY THE BANKRUPTCY JUDGES. IN THE EVENT THE BANKRUPTCY 
JUDGE SO SELECTED IS UNABLE TO ATTEND, THE CHIEF JUSTICE MAY DESIGNATE A BANKRUPTCY 
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JUDGE TO ATTEND THE CONFERENCE.  THE REPRESENTATION OF BANKRUPTCY JUDGES IN THE 
CONFERENCE IS SIMILAR TO THE PARTICIPATION ON THE JUDICIAL CONFERENCE BY JUDGES OF 
THE COURT OF CLAIMS AND COURT OF CUSTOMS AND PATENT APPEALS.  
  DURING THE PAST DECADE THE NUMBER OF BANKRUPTCY CASES AND CONTROVERSIES ARISING 
WITHIN BANKRUPTCY CASES HANDLED BY BANKRUPTCY JUDGES HAS FAR EXCEEDED THE COMBINED 
NUMBER OF CIVIL AND CRIMINAL CASES FILED IN THE DISTRICT COURTS.  THE FAILURE OF THE 
JUDICIAL CONFERENCE TO ADAPT TO THIS PHENOMENON IS INDICATED BY THE FACT THAT 
BANKRUPTCY JUDGES HAVE BEEN SYSTEMATICALLY EXCLUDED FROM MEMBERSHIP ON THE 
BANKRUPTCY COMMITTEE OF THE JUDICIAL CONFERENCE. TESTIMONY AT THE HEARINGS INDICATES 
THE JUDICIAL CONFERENCE HAS NOT AT ALL TIMES GIVEN ADEQUATE CONSIDERATION TO THE 
NEEDS OF THE BANKRUPTCY COURTS. REPRESENTATION ON THE CONFERENCE SHOULD INSURE 
ADEQUATE REPRESENTATION AND CONSIDERATION OF THE VIEWS OF BANKRUPTCY JUDGES. 
 


SECTION 203 
  
  THIS SECTION AMENDS SECTION 332(D) OF TITLE 28 OF THE U.S.C. TO PLACE BANKRUPTCY 
JUDGES UNDER THE DIRECTION OF THE JUDICIAL COUNCIL OF THE CIRCUIT. SECTION 332(D) OF 
TITLE 28 OF THE U.S.C. AUTHORIZES EACH JUDICIAL COUNCIL TO MAKE ALL NECESSARY ORDERS 
FOR THE EFFECTIVE AND EXPEDITIOUS ADMINISTRATION OF THE BUSINESS OF THE COURTS 
WITHIN THE CIRCUIT AND, AS AMENDED, PROVIDES THAT BANKRUPTCY JUDGES AS WELL AS 
DISTRICT JUDGES SHALL PROMPTLY CARRY INTO EFFECT ALL ORDERS OF THE JUDICIAL COUNCIL.  
THIS IS A CONFORMING AMENDMENT. 
 


SECTION 204 
  
  THIS SECTION AMENDS SECTION 333 OF TITLE 28 OF THE U.S.C. TO INCLUDE BANKRUPTCY 
JUDGES AS PARTICIPANTS IN CIRCUIT CONFERENCES WHICH ARE HELD ANNUALLY FOR THE 
PURPOSE OF CONSIDERING THE BUSINESS OF THE COURTS AND ADVISING MEANS OF IMPROVING 
THE ADMINISTRATION OF JUSTICE WITHIN THE CIRCUIT.  AS AMENDED, THE SECTION WILL 
REQUIRE THE CHIEF JUDGE OF THE CIRCUIT TO SUMMON THE CHIEF JUDGE OF EACH BANKRUPTCY 
COURT WITHIN THE CIRCUIT TO THE CONFERENCE.  IN VIEW OF THE FACT *150 THAT 
BANKRUPTCY CASES CONSTITUTE A MAJOR PORTION OF THE CASELOAD OF THE FEDERAL COURTS, 
IT SEEMS APPROPRIATE THAT BANKRUPTCY JUDGES SHOULD PARTICIPATE IN CONFERENCES CALLED 
FOR THE PURPOSE OF CONSIDERING THE BUSINESS OF THE COURTS. 
 


SECTION 205 
  
  THIS SECTION MAKES A CONFORMING CHANGE TO SECTION 455 OF TITLE 28 OF THE U.S.C. BY 
SUBSTITUTING THE TERM 'BANKRUPTCY JUDGE' FOR 'REFEREE IN BANKRUPTCY.' 
 


SECTION 206 
  
  THIS SECTION AMENDS THE CATCHLINE OF 28 U.S.C. 460 TO REPEAL AN OBSOLETE REFERENCE 
TO ALASKA AS A TERRITORY.  REFERENCES TO ALASKA IN THE BODY OF THE SECTION WERE 
ELIMINATED BY PUBLIC LAW 85-508. 
 


SECTION 207 
  
  THIS SECTION MAKES A CONFORMING CHANGE TO 28 U.S.C. 526(A)(2) SUBSTITUTING THE 
TERM 'BANKRUPTCY JUDGE' FOR 'REFEREE IN BANKRUPTCY'  AND DELETING A REFERENCE TO 
RECEIVERS IN BANKRUPTCY. SECTION 105(B) OF TITLE I OF THE BILL PRECLUDES THE 
APPOINTMENT OF A RECEIVER IN A CASE UNDER TITLE II. 
 


SECTION 208 
  
  THIS SECTION AMENDS SECTION 604(A) OF TITLE 28 OF THE U.S.C. RELATING TO THE 
POWERS OF THE DIRECTOR OF THE ADMINISTRATIVE OFFICE OF THE U.S. COURTS.  IT REQUIRES 
THE DIRECTOR TO LAY BEFORE CONGRESS, ANNUALLY, STATISTICAL TABLES THAT WILL 
ACCURATELY REFLECT THE BUSINESS TRANSACTED IN CASES AND PROCEEDINGS UNDER TITLE 11. 
 


SECTION 209 
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  THIS SECTION ADDS A NEW SUBSECTION (F) TO 28 U.S.C. 604 RELATING TO THE DUTIES OF 
THE DIRECTOR OF THE ADMINISTRATIVE OFFICE OF THE U.S. COURTS.  THE DIRECTOR IS 
EMPOWERED TO ESTABLISH A PANEL OF TRUSTEES FOR EACH BANKRUPTCY COURT AND TO NAME 
QUALIFIED PERSONS TO MEMBERSHIP ON THE PANEL.  THE NUMBER AND QUALIFICATIONS OF 
PERSONS NAMED TO MEMBERSHIP ON THE PANEL OF PRIVATE TRUSTEES SHALL BE DETERMINED BY 
RULES AND REGULATIONS ADOPTED BY THE DIRECTOR.  IT IS INTENDED THAT THESE RULES AND 
REGULATIONS WILL UPGRADE THE CALIBER OF PRIVATE TRUSTEES AND INSURE THAT ANY 
FAVORITISM, REAL OR APPARENT, IS PREVENTED. PERSONS AND CORPORATIONS NAMED TO 
MEMBERSHIP ON THE PANEL OF TRUSTEES MUST MEET CERTAIN RESIDENCY REQUIREMENTS.  A 
CORPORATION NAMED TO MEMBERSHIP ON THE PANEL OF TRUSTEES MUST BE AUTHORIZED BY ITS 
CHARTER TO ACT AS TRUSTEE.  THE DIRECTOR MAY REMOVE A PERSON FROM THE PANEL OF 
TRUSTEES.  PROMPTLY UPON THE ENTRY OF AN ORDER OF RELIEF (WHICH OCCURS CONCURRENTLY 
WITH THE FILING OF A PETITION IN A VOLUNTARY CASE) THE COURT MUST APPOINT AN INTERIM 
TRUSTEE FROM THE PANEL OF TRUSTEES TO SERVE UNTIL HE IS REPLACED BY A TRUSTEE 
ELECTED BY CREDITORS.  IF THE CREDITORS FAIL TO ELECT A TRUSTEE, THE TRUSTEE 
APPOINTED BY THE COURT CONTINUES TO SERVE UNTIL THE CASE IS CONCLUDED. 
 


SECTION 210 
  
  THIS SECTION ADDS BANKRUPTCY COURTS TO THE DEFINITION OF 'COURTS'  FOUND IN 
SECTION 610 OF CHAPTER 41, RELATING TO THE ADMINISTRATIVE OFFICE OF THE U.S. COURTS. 
 


*151 SECTION 211 
  
  THIS SECTION MAKES A CONFORMING AMENDMENT TO 28 U.S.C. 620(B)(3) BY SUBSTITUTING 
THE TERM 'BANKRUPTCY JUDGES' FOR THE TERM 'REFEREES.' 
 


SECTION 212 
  
  THIS SECTION AMENDS 28 U.S.C. 621 WHICH ESTABLISHES THE BOARD OF THE FEDERAL 
JUDICIAL CENTER.  A PROPOSAL THAT WAS CONSIDERED BY THE COMMITTEE BUT NOT DEEMED 
NECESSARY FOR ADOPTION AT THIS TIME.  THE AMENDMENT REQUIRES THE BOARD OF THE 
FEDERAL JUDICIAL CENTER TO CONSULT WITH A REPRESENTATIVE OF THE BANKRUPTCY JUDGES 
AND THE REPRESENTATIVE OF THE MAGISTRATES ON MATTERS DIRECTLY AFFECTING BANKRUPTCY 
JUDGES AND MAGISTRATES.  THE REPRESENTATIVE OF THE BANKRUPTCY JUDGES AND THE 
REPRESENTATIVE OF THE MAGISTRATES, WHO ARE TO ACT AS LIAISON WITH THE BOARD OF THE 
FEDERAL JUDICIAL CENTER, ARE TO BE SELECTED BY THE BANKRUPTCY JUDGES AND THE 
MAGISTRATES IN ANY MANNER THEY SEE FIT.  THE AMENDMENT DOES NOT PLACE A BANKRUPTCY 
JUDGE ON THE BOARD OF THE FEDERAL JUDICIAL CENTER. 
 


SECTION 213 
  
  THIS SECTION MAKES A CONFORMING AMENDMENT IN 28 U.S.C. 634(A) RELATING TO THE 
SALARIES OF MAGISTRATES.  LANGUAGE WHICH PEGS THE SALARIES OF FULL-TIME AND PART-
TIME MAGISTRATES TO THE SALARIES OF FULL-TIME AND PART-TIME REFEREES IN BANKRUPTCY 
IS DELETED AND THE MAXIMUM SALARY FIGURE ALLOWABLE TO A MAGISTRATE UNDER CURRENT LAW 
IS INSERTED.  THIS CHANGE WILL NOT AFFECT THE MAXIMUM SALARIES NOW ALLOWABLE FOR 
MAGISTRATES.  THE AMENDMENT, ALONG WITH THE AMENDMENT TO THE FEDERAL SALARY ACT OF 
1967 MADE BY SECTION 301 OF TITLE III OF THIS BILL, DOES PLACE THE MAXIMUM SALARY 
ALLOWABLE TO MAGISTRATES IN THE FUTURE UNDER THE AUSPICES OF THE QUADRENNIAL SALARY 
COMMISSION. 
 


SECTION 214 
  
  SUBSECTION (A) OF THIS SECTION AMENDS CHAPTER 49 OF TITLE 28 OF THE U.S.C.  
PROVIDING FOR THE STAFFING OF THE DISTRICT COURTS, BY ADDING AT THE END THEREOF FOUR 
NEW SECTIONS RELATING TO CLERKS, COURT REPORTERS AND OTHER EMPLOYEES OF THE 
BANKRUPTCY COURTS.  THE FOUR NEW SECTIONS ARE AS FOLLOWS: 
 


SECTION 757.  CLERK OF BANKRUPTCY COURTS 
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  SUBSECTION (A) PERMITS EACH BANKRUPTCY COURT TO APPOINT A CLERK.  THE CLERK IS 
SUBJECT TO REMOVAL BY THE COURT.  
  SUBSECTION (B) PERMITS THE CLERK, WITH THE APPROVAL OF THE COURT, TO APPOINT 
NECESSARY DEPUTIES, CLERICAL ASSISTANTS AND EMPLOYEES IN SUCH NUMBER AS MAY BE 
APPROVED BY THE DIRECTOR OF THE ADMINISTRATIVE OFFICE OF THE U.S. COURTS.  SUCH 
DEPUTIES, CLERICAL ASSISTANTS, AND EMPLOYEES ARE SUBJECT TO REMOVAL BY THE CLERK, 
WITH THE APPROVAL OF THE BANKRUPTCY COURT.  
  SUBSECTION (C) SPECIFIES THAT THE CLERK OF THE BANKRUPTCY COURT MUST RESIDE IN THE 
DISTRICT FOR WHICH HE IS APPOINTED.  THE BANKRUPTCY COURT IS PERMITTED TO DESIGNATE 
PLACES WITHIN THE DISTRICT FOR THE OFFICES OF THE CLERK AND HIS DEPUTIES, AND THEIR 
OFFICIAL STATIONS.  
  SUBSECTION (D) PROHIBITS THE CLERK, HIS DEPUTY, OR ASSISTANT FROM RECEIVING ANY 
COMPENSATION OR EMOLUMENT THROUGH ANY OFFICE OR POSITION TO WHICH HE IS APPOINTED BY 
THE COURT, OTHER THAN THAT RECEIVED AS *152 CLERK, DEPUTY, OR ASSISTANT, WHETHER 
FROM THE UNITED STATES OR FROM PRIVATE LITIGANTS.  
  SUBSECTION (E) REQUIRES THE CLERK OF EACH BANKRUPTCY COURT TO PAY INTO THE 
TREASURY ALL FEES, COSTS, AND OTHER MONEYS COLLECTED BY HIM, EXCEPT UNCOLLECTED FEES 
NOT REQUIRED BY ACT OF CONGRESS TO BE PREPAID.  THE CLERK IS ALSO REQUIRED TO MAKE 
RETURNS OF THE MONEY COLLECTED TO THE DIRECTOR OF THE ADMINISTRATIVE OFFICE OF THE 
U.S. COURTS UNDER REGULATIONS PRESCRIBED BY THE DIRECTOR. 
 


SECTION 758.  OTHER EMPLOYEES OF BANKRUPTCY COURTS 
  
  THIS SECTION IS DESIGNED TO PROVIDE THE BANKRUPTCY COURT WITH ADEQUATE STAFF.  
BANKRUPTCY JUDGES ARE AUTHORIZED TO APPOINT LAW CLERKS, SECRETARIES, AND OTHER 
NECESSARY EMPLOYEES, SUBJECT TO ANY LIMITATION ON THE AGGREGATE SALARIES OF SUCH 
EMPLOYEES WHICH MAY BE IMPOSED BY LAW.  THE EMPLOYEES WHICH THE BANKRUPTCY JUDGES 
ARE AUTHORIZED TO APPOINT UNDER THIS SECTION ARE IN ADDITION TO THOSE AUTHORIZED 
UNDER SECTION 757. 
 


SECTION 759.  RECORDS OF PROCEEDINGS IN BANKRUPTCY COURTS; REPORTERS 
  
  SUBSECTION (A) REQUIRES THE BANKRUPTCY COURT TO HAVE A RECORD MADE, WHENEVER 
PRACTICABLE, OF ALL PROCEEDINGS IN CASES HAD IN OPEN COURT.  THE DIRECTOR OF THE 
ADMINISTRATIVE OFFICE OF THE U.S. COURTS IS AUTHORIZED TO PRESCRIBE THAT THE RECORD 
BE TAKEN BY ELECTRONIC SOUND RECORDING, BY A COURT REPORTED APPOINTED OR EMPLOYED BY 
THE BANKRUPTCY COURT TO TAKE A VERBATIM RECORD BY SHORTHAND OR MECHANICAL MEANS, OR 
BY AN EMPLOYEE OF THE COURT DESIGNATED BY THE COURT TO TAKE SUCH A VERBATIM RECORD.  
FLEXIBILITY IS ALLOWED IN THE USE OF ELECTRONIC SOUND RECORDING DEVICES BECAUSE OF 
THE TECHNOLOGICAL DEVELOPMENT OF SOUND RECORDING DEVICES WHICH ARE IN WIDE USE TODAY 
AND ARE ADEQUATE FOR THE PURPOSE.  IT SHALL BE LEFT TO THE DISCRETION OF THE 
DIRECTOR TO AUTHORIZE THE APPROPRIATE MODE OF RECORDATION OF BANKRUPTCY COURT 
PROCEEDINGS.  
  SUBSECTION (B) REQUIRES THAT A TRANSCRIPT OF THE ORIGINAL RECORD OF A PROCEEDING 
THAT HAS BEEN RECORDED BE MADE AND DELIVERED PROMPTLY TO ANY PARTY TO A PROCEEDING 
OR THE JUDGE ON REQUEST.  A CERTIFIED TRANSCRIPT IS DEEMED PRIMA FACIE A CORRECT 
STATEMENT OF THE TESTIMONY TAKEN AND THE PROCEEDINGS HAD. TRANSCRIPTS MADE FROM 
OTHER THAN THE CERTIFIED RECORDS OF THE COURT ARE NOT TO BE CONSIDERED OFFICIAL 
TRANSCRIPTS.  
  SUBSECTION (C) GOVERNS FEES FOR TRANSCRIPTS IN PROCEEDINGS TO PERSONS PERMITTED TO 
APPEAL IN FORMA PAUPERIS. 
 


SECTION 760.  POWER TO APPOINT AND REMOVE EMPLOYEES OF BANKRUPTCY COURTS 
  
  THIS SECTION GIVES BANKRUPTCY JUDGES THE POWER TO APPOINT AND REMOVE EMPLOYEES.  
WHENEVER THE MAJORITY OF THE BANKRUPTCY JUDGES OF ANY BANKRUPTCY COURT CANNOT AGREE 
UPON THE APPOINTMENT OF ANY EMPLOYEE OF SUCH COURT, THE CHIEF JUDGE SHALL MAKE THE 
APPOINTMENT. EVEN THOUGH THE BANKRUPTCY COURT IS AN ADJUNCT OF THE DISTRICT COURT, 
THE DISTRICT JUDGES ARE NOT GIVEN ANY POWER OVER THE APPOINTMENT OR REMOVAL OF 
EMPLOYEES OF THE BANKRUPTCY COURT. MOREOVER, THIS SECTION IS WRITTEN TO MAKE IT 
CLEAR THAT THE DISTRICT COURTS HAVE NO AUTHORITY TO ORDER EMPLOYEES OF THE 
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BANKRUPTCY COURT MERGED INTO THE OFFICE OF THE CLERK OF THE DISTRICT COURT AND 
PLACED UNDER THE SUPERVISION OF THE CLERK OF THE DISTRICT COURT.  THE OFFICE OF THE 
CLERK OF THE BANKRUPTCY COURT IS *153 TO BE MAINTAINED AS SEPARATE FROM THE OFFICE 
OF THE DISTRICT COURT CLERK. THE CLERK OF THE BANKRUPTCY COURT AND THE CLERICAL 
EMPLOYEES OF THE OFFICE ARE TO FUNCTION UNDER THE DIRECT SUPERVISION OF THE 
BANKRUPTCY JUDGE.  
  SUBSECTION (B) OF THIS SECTION AMENDS THE TABLE OF SECTIONS FOR CHAPTER 49 OF 
TITLE 28 OF THE U.S.C. BY ADDING AT THE END THEREOF THE NUMBERS AND HEADINGS OF 
SECTIONS RELATING TO THE STAFF OF THE BANKRUPTCY COURTS. 
 


SECTION 215 
  
  THIS SECTION MAKES A CONFORMING CHANGE TO 28 U.S.C. 957(A), EXTENDING CERTAIN 
RESTRICTIONS ON CLERKS OF COURT TO CLERKS OF BANKRUPTCY COURTS. 
 


SECTION 216 
  
  THIS SECTION AMENDS 28 U.S.C. 1334 RELATING TO THE JURISDICTION OF THE U.S. 
DISTRICT COURTS OVER BANKRUPTCY PROCEEDINGS.  IN DEFERENCE TO CONCERN OVER THE 
SPLINTERING OF THE JURISDICTION OF THE DISTRICT COURTS, ORIGINAL AND EXCLUSIVE 
JURISDICTION OF ALL BANKRUPTCY CASES SHALL REMAIN IN THE DISTRICT COURT, AND THE 
JURISDICTION OF THE DISTRICT COURTS OVER BANKRUPTCY MATTERS IS EXPANDED TO INCLUDE 
ALL CONTROVERSIES ARISING OUT OF OR RELATED TO A CASE UNDER TITLE 11.  HOWEVER, A 
STATUTORY SCHEME HAS BEEN ADOPTED WHEREBY THE TOTALITY OF THIS JURISDICTION, SUBJECT 
ONLY TO THE EXCEPTIONS SET FORTH IN SUBSECTION (D) OF THIS SECTION, SHALL BE 
EXERCISED BY THE BANKRUPTCY COURT, WHICH IS CREATED AS AN ADJUNCT OF EACH U.S. 
DISTRICT COURT.  
  SUBSECTION (A) OF THIS SECTION GIVES THE U.S. DISTRICT COURTS ORIGINAL AND 
EXCLUSIVE JURISDICTION OF ALL CASES UNDER TITLE 11.  TO FACILITATE THE EXERCISE OF 
THIS JURISDICTION BY THE BANKRUPTCY COURT PROVISION IS MADE ELSEWHERE FOR THE CASE 
TO BE FILED DIRECTLY WITH THE CLERK OF THE BANKRUPTCY COURT.  SEE SECTION 220 OF 
TITLE II OF THIS BILL.  
  SUBSECTION (B) GRANTS TO THE U.S. DISTRICT COURTS ORIGINAL, BUT NOT EXCLUSIVE, 
JURISDICTION OF ALL CIVIL PROCEEDINGS ARISING UNDER TITLE 11 OR ARISING UNDER OR 
RELATED TO CASES UNDER TITLE 11.  THIS BROAD GRANT OF JURISDICTION WILL ENABLE THE 
BANKRUPTCY COURTS, WHICH ARE CREATED AS ADJUNCTS OF THE DISTRICT COURT FOR THE 
PURPOSE OF EXERCISING THE JURISDICTION, TO DISPOSE OF CONTROVERSIES THAT ARISE IN 
BANKRUPTCY CASES OR UNDER THE BANKRUPTCY CODE.  ACTIONS THAT FORMERLY HAD TO BE 
TRIED IN THE STATE COURT OR IN THE FEDERAL DISTRICT COURT, AT GREAT COST AND DELAY 
TO THE ESTATE, MAY NOW BE TRIED IN THE BANKRUPTCY COURT.  THE IDEA OF POSSESSION AND 
CONSENT AS BASES FOR JURISDICTION IS ELIMINATED.  THE ADJUNCT BANKRUPTCY COURTS WILL 
EXERCISE IN PERSONAM JURISDICTION AS WELL AS IN REM JURISDICTION IN ORDER THAT THEY 
MAY HANDLE EVERYTHING THAT ARISES IN A BANKRUPTCY CASE.  
  THE JURISDICTION TO BE EXERCISED BY THE BANKRUPTCY COURTS IS OF ALL PROCEEDINGS 
ARISING UNDER TITLE 11 OR ARISING UNDER OR RELATED TO A CASE UNDER TITLE 11.  THE 
TERM 'PROCEEDING' IS USED INSTEAD OF 'MATTERS AND PROCEEDINGS, ' THE TERMINOLOGY 
CURRENTLY USED IN THE BANKRUPTCY ACT AND RULES. AS USED IN THIS SECTION EVERYTHING 
THAT OCCURS IN A BANKRUPTCY CASE IS A PROCEEDING.  THUS, PROCEEDING HERE IS USED IN 
ITS BROADEST SENSE, AND WOULD ENCOMPASS WHAT ARE NOW CALLED CONTESTED MATTERS, 
ADVERSARY PROCEEDINGS, AND PLENARY ACTIONS UNDER CURRENT BANKRUPTCY LAW.  IT ALSO 
INCLUDES AND DISPUTES RELATED TO ADMINISTRATIVE MATTERS IN **5940 *154 A BANKRUPTCY 
CASE. LIKEWISE, THE TERM PROCEEDING INCLUDES ISSUES WHICH MAY ARISE AFTER A CASE IS 
CLOSED, SUCH AS IN A CONTROVERSY OVER A REAFFIRMATION AGREEMENT UNDER SECTION 524(B) 
OF TITLE I OF THE BILL.  
  THE PHRASE 'ARISING UNDER TITLE 11' WILL ENABLE THE BANKRUPTCY COURT TO HEAR ANY 
MATTER UNDER WHICH A CLAIM IS MADE UNDER A PROVISION OF TITLE 11. THE COMBINATION OF 
THE THREE BASES FOR JURISDICTION, 'ARISING UNDER TITLE 11, ' 'ARISING UNDER A CASE 
UNDER TITLE 11,' AND 'RELATED TO A CASE UNDER TITLE 11, ' WILL LEAVE NO DOUBT AS TO 
THE SCOPE OF THE JURISDICTION OVER DISPUTES TO BE EXERCISED BY THE BANKRUPTCY COURT.  
  SUBSECTION (C) PERMITS THE BANKRUPTCY COURT, IN THE INTEREST OF JUSTICE, TO 
ABSTAIN FROM HEARING A PARTICULAR PROCEEDING ARISING UNDER TITLE 11 OR ARISING UNDER 
OR RELATED TO A CASE UNDER TITLE 11, AND MAKES THE ABSTENTION, OR A DECISION NOT TO 
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ABSTAIN, NONREVIEWABLE.  THE SUBSECTION RECOGNIZES THERE MAY BE CASES IN WHICH IT IS 
MORE APPROPRIATE TO HAVE A STATE COURT HEAR A PARTICULAR MATTER OF STATE LAW.  
  SUBSECTION (D), WHEN READ IN CONJUNCTION WITH SECTION 164 OF CHAPTER 6 OF TITLE 
28, AS ENACTED BY SECTION 201 OF THIS BILL, RESTRICTS THE POWER OF THE BANKRUPTCY 
JUDGE IN ONLY TWO AREAS WHICH HAVE TRADITIONALLY BEEN RESERVED TO DISTRICT JUDGES, 
(1) THE ENJOINING OF ANOTHER COURT, AND (2) THE IMPOSITION OF PUNISHMENT FOR 
CONTEMPT OF COURT.  DISTRICT JUDGES ARE TO CONDUCT CASES UNDER CHAPTER 9 AND 
RAILROAD REORGANIZATION CASES UNDER CHAPTER 11. OTHERWISE, BANKRUPTCY JUDGES SHALL 
HAVE FULL AND COMPLETE RESPONSIBILITY FOR CASES UNDER TITLE 11 AND ALL LITIGATION 
ARISING OUT OF SUCH CASES.  THE USE OF THE TERM 'MAY' IN THIS SECTION IS NOT 
INTENDED TO IMPLY THAT THE DISTRICT COURT HAS ANY DISCRETION WHATSOEVER IN 
WITHHOLDING BANKRUPTCY CASES OR CIVIL PROCEEDINGS ARISING UNDER TITLE 11 OR ARISING 
UNDER OR RELATED TO A CASE UNDER TITLE 11 FROM THE BANKRUPTCY COURT.  THE POWERS OF 
THE BANKRUPTCY JUDGE ENUMERATED IN SECTION 164 INCLUDE THE POWER TO CONDUCT ALL 
PROCEEDINGS UNDER TITLE 11 EXCEPT IN MUNICIPAL ADJUSTMENT AND RAILROAD 
REORGANIZATION CASES, AND THE POWER TO CONDUCT TRIALS AND ALL OTHER PROCEEDINGS IN 
ACTIONS UNDER SECTION 1334(B) OF THIS TITLE.  IT IS THE INTENT OF THESE PROVISIONS 
THAT THE BANKRUPTCY COURT WILL RECEIVE AND THE BANKRUPTCY JUDGE WILL HANDLE CASES 
AND PROCEEDINGS UNDER TITLE 11, AND THAT ALL ACTIONS FILED UNDER SECTION 1334(B) 
EXCEPT THOSE ARISING IN CONNECTION WITH MUNICIPAL ADJUSTMENT AND RAILROAD 
REORGANIZATION CASES WILL BE AUTOMATICALLY REFERRED TO THE BANKRUPTCY JUDGE.  IT IS 
CONTEMPLATED THAT RULES OF BANKRUPTCY PROCEDURE WILL BE ADOPTED TO CARRY OUT THIS 
INTENT IN ORDER THAT THE BANKRUPTCY JUDGE SHALL EXERCISE THE FULL RANGE OF 
JURISDICTION IN BANKRUPTCY CASES AND PROCEEDINGS.  EXCEPT FOR MUNICIPAL ADJUSTMENT 
AND RAILROAD REORGANIZATION CASES, THE DISTRICT JUDGE WILL BE EXPECTED TO ACT IN 
TITLE 11 CASES ONLY IN LIMITED INSTANCES (1) WHERE IT IS NECESSARY TO ENJOIN A STATE 
OR FEDERAL COURT OR (2) TO PUNISH A PERSON FOR CONTEMPT BY IMPRISONMENT OR BY A FINE 
OF MORE THAN $1,000.  OTHERWISE, THE DISTRICT JUDGE WILL FUNCTION ONLY AS AN 
APPELLATE JUDGE IN BANKRUPTCY MATTERS, AS PROVIDED IN SUBSECTION (E) OF THIS 
SECTION.  
  SUBSECTION (E)(1) CONFERS UPON THE DISTRICT COURT FOR EACH JUDICIAL DISTRICT 
JURISDICTION OF APPEALS FROM (A) FINAL DECISIONS AND INTERLOCUTORY ORDERS OF THE 
BANKRUPTCY COURT IN BANKRUPTCY CASES, AND (B) FINAL JUDGMENTS, ORDERS, AND DECREES 
OF THE BANKRUPTCY COURT FOR SUCH DISTRICT IN PROCEEDINGS ARISING UNDER TITLE 11 OR 
ARISING UNDER OR **5941 *155 RELATED TO CASES UNDER TITLE 11. SUBSECTION (E)(2) 
PROVIDES THAT THE DECISIONS OF THE BANKRUPTCY COURT SHALL BE FINAL UNLESS A NOTICE 
OF APPEAL TO A DISTRICT JUDGE IS TIMELY FILED.  IT IS CONTEMPLATED THAT THE MANNER 
AND TIME FOR FILING A NOTICE OF APPEAL WILL BE SET FORTH IN RULES OF BANKRUPTCY 
PROCEDURE. 
 


SECTION 217 
  
  THIS SECTION MAKES A TECHNICAL AMENDMENT TO 28 U.S.C. 1360(A) RELATING TO THE 
STATUS OF ALASKA AS A TERRITORY. 
 


SECTION 218 
  
  SUBSECTION (A) OF THIS SECTION AMENDS CHAPTER 87 OF TITLE 28 OF THE U.S.C. 
RELATING TO VENUE OF CIVIL ACTIONS IN THE U.S. DISTRICT COURTS BY ADDING AT THE END 
THEREOF THREE NEW SECTIONS SPECIFYING VENUE REQUIREMENTS IN BANKRUPTCY CASES AND 
PROCEEDINGS. THESE NEW SECTIONS ARE AS FOLLOWS: 
 


SECTION 1408.  VENUE OF PROCEEDINGS UNDER TITLE 11 
  
  THIS SECTION GOVERNS THE VENUE FOR COMMENCEMENT OF A BANKRUPTCY CASE.  THE SECTION 
PERMITS THE COMMENCEMENT OF A BANKRUPTCY CASE IN THE JUDICIAL DISTRICT IN WHICH THE 
DOMICILE, RESIDENCE, PRINCIPAL PLACE OF BUSINESS, OR PRINCIPAL ASSETS OF THE DEBTOR 
HAVE BEEN LOCATED FOR 180 DAYS PRECEDING THE BANKRUPTCY, OR FOR THE GREATER PART OF 
THAT 180-DAY PERIOD THAN IN ANY OTHER JUDICIAL DISTRICT.  AN AFFILIATE, GENERAL 
PARTNER, OR PARTNERSHIP OF A DEBTOR MAY COMMENCE A CASE IN THE JUDICIAL DISTRICT IN 
WHICH THE DEBTOR'S CASE IS PENDING.  THIS SECTION IS DERIVED FROM SECTION 2A(1) OF 
THE BANKRUPTCY ACT AND RULE 116 OF THE RULES OF BANKRUPTCY PROCEDURE. THE SECTION 
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DOES NOT APPLY TO CASES ANCILLARY TO FOREIGN PROCEEDINGS. 
 


SECTION 1409.  VENUE OF PROCEEDINGS ARISING UNDER OR RELATED TO CASES TITLE 
11 


  
  SUBSECTION (A) OF THIS SECTION SPECIFIES THAT THE COURT IN WHICH THE  BANKRUPTCY 
CASE IS PENDING IS ALWAYS PROPER VENUE FOR PROCEEDINGS ARISING UNDER TITLE 11 OR 
ARISING UNDER OR RELATED TO A CASE UNDER TITLE 11, WITH TWO EXCEPTIONS AS ENUMERATED 
IN SUBSECTIONS (B) AND (D) OF THIS SECTION.  
  SUBSECTION (B) CREATES AN EXCEPTION WHICH PREVENTS UNFAIRNESS TO DISTANT DEBTORS 
OF THE ESTATE, WHEN THE COST OF DEFENDING MIGHT BE GREATER THAN PAYING THE DEBT 
OWED. THIS SECTION SPECIFIES THAT A PROCEEDING BY A TRUSTEE TO RECOVER A MONEY 
JUDGMENT OF LESS THAN $1,000 OR A CONSUMER DEBT OF LESS THAN $5,000 MUST BE 
COMMENCED IN THE DISTRICT IN WHICH THE DEFENDANT RESIDES.  FOR EXAMPLE, IF A STORE 
DOING A MAJOR PART OF ITS BUSINESS THROUGH CATALOG SALES TOOK BANKRUPTCY, THE 
TRUSTEE COULD NOT FILE SUIT IN THE BANKRUPTCY COURT IN WHICH THE CASE IS PENDING TO 
COLLECT FROM CUSTOMERS OWING FOR MERCHANDISE ORDERED FROM CATALOGS.  THE DEBTS OWED 
BY SUCH CUSTOMERS GENERALLY SPEAKING WOULD BE CONSUMER DEBTS. THIS SUBSECTION (B) 
REQUIRES A SUIT TO COLLECT A CONSUMER DEBT OF LESS THAN $5,000 TO BE FILED IN THE 
JUDICIAL DISTRICT IN WHICH THE DEFENDANT RESIDES.  
  SUBSECTION (B) CREATES AN EXCEPTION WHICH PREVENTS UNFAIRNESS TO SUCCESSOR TO THE 
DEBTOR OR CREDITORS UNDER SECTION 541 OR 544(B) OF TITLE I OF THIS BILL.  THE PROPER 
VENUE FOR SUCH ACTIONS IS THE DISTRICT WHERE THE DEBTOR OR THE CREDITORS, AS THE 
CASE MAY BE, COULD HAVE BROUGHT THE ACTION TO WHICH THE TRUSTEE SUCCEEDS.  
  **5942 *156 SUBSECTION (D) RELATES TO CLAIMS IN FAVOR OF THE DEBTOR ARISING OUT OF 
THE OPERATION OF THE DEBTOR'S BUSINESS AFTER THE COMMENCEMENT OF THE CASE.  THE 
TRUSTEE MAY COMMENCE A PROCEEDING ON SUCH A CLAIM ONLY IN THE JUDICIAL DISTRICT IN 
WHICH THE DEBTOR COULD HAVE SUED ON THE CLAIM IN THE ABSENCE OF BANKRUPTCY.  
  SUBSECTION (E) RELATES TO CLAIMS AGAINST THE DEBTOR ARISING OUT OF THE OPERATION 
OF THE DEBTOR'S BUSINESS AFTER COMMENCEMENT OF THE CASE.  A PARTY ADVERSE TO THE 
ESTATE MAY SUE THE REPRESENTATIVE OF THE ESTATE (EITHER THE DEBTOR IN POSSESSION OR 
THE TRUSTEE) ON SUCH A CLAIM IN THE DISTRICT WHERE THE ADVERSE PARTY COULD HAVE SUED 
ON THE CLAIM IN THE ABSENCE OF BANKRUPTCY. 
 


SECTION 1410.  VENUE OF CASES ANCILLARY TO FOREIGN PROCEEDINGS 
  
  SUBSECTION (A) PRESCRIBES THE PROPER VENUE FOR A CASE COMMENCED UNDER  SECTION 304 
OF TITLE I OF THIS BILL.  CASES TO ENJOIN THE COMMENCEMENT OR CONTINUATION OF AN 
ACTION OR PROCEEDING IN A STATE OR FEDERAL COURT OR THE ENFORCEMENT OF A JUDGMENT 
MAY BE COMMENCED ONLY IN THE DISTRICT WHERE THAT COURT SITS.  
  SUBSECTION (B) PERMITS CASES ANCILLARY TO FOREIGN PROCEEDINGS TO ENJOIN LIEN 
ENFORCEMENT OR TO REQUIRE TURNOVER OF PROPERTY TO BE COMMENCED ONLY IN THE DISTRICT 
WHERE THE PROPERTY IS LOCATED.  
  SUBSECTION (C) PERMITS OTHER CASES ANCILLARY TO FOREIGN PROCEEDINGS TO BE 
COMMENCED ONLY IN THE JUDICIAL DISTRICT IN WHICH IS LOCATED THE PRINCIPAL PLACE OF 
BUSINESS IN THE UNITED STATES, OR THE PRINCIPAL ASSETS IN THE UNITED STATES, OF THE 
ESTATE WHICH IS THE SUBJECT OF THE CASE.  
  SUBSECTION (D) AMENDS THE TABLE OF SECTIONS FOR CHAPTER 87 OF TITLE 28 OF THE 
U.S.C. BY ADDING SECTIONS RELATING TO THE VENUE OF BANKRUPTCY CASES AND PROCEEDINGS. 
 


SECTION 219 
  
  SUBSECTION (A) AMENDS CHAPTER 89 OF TITLE 28 OF THE U.S.C. RELATING TO REMOVAL OF 
CASES FROM STATE COURTS, BY ADDING A NEW SECTION COVERING REMOVAL OF BANKRUPTCY 
MATTERS AND PROCEEDINGS. 
 


SECTION 1451.  REMOVAL OF BANKRUPTCY MATTERS AND PROCEEDINGS 
  
  SUBSECTION (A) OF THIS SECTION PERMITS REMOVAL OF ANY CLAIM OR CAUSE OR CAUSE OF 
ACTION TO THE DISTRICT COURT FOR THE DISTRICT WHERE SUCH A CASE OR PROCEEDING IS 
PENDING, IF THE DISTRICT COURTS HAVE JURISDICTION OVER SUCH CLAIM OR CAUSE OF 
ACTION.  THE APPLICATION FOR REMOVAL SHALL BE PRESENTED TO AND ACTED UPON BY THE 
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BANKRUPTCY JUDGE AND IF REMOVAL IS GRANTED THE CLAIM OR CAUSE OF ACTION SHALL BE 
TRIED BY THE BANKRUPTCY JUDGE.  ONLY A PROCEEDING BEFORE THE U.S. TAX COURT OR A 
CIVIL ACTION BY A GOVERNMENT UNIT TO ENFORCE SUCH GOVERNMENTAL UNIT'S POLICE OR 
REGULATORY POWER IS NONREMOVABLE.  
  SUBSECTION (B) PERMITS THE COURT TO WHICH A CLAIM OR CAUSE OF ACTION HAS BEEN 
REMOVED TO REMAND THE CLAIM OR CAUSE OF ACTION ON ANY EQUITABLE GROUND.  AN ORDER OF 
THE BANKRUPTCY JUDGE REMANDING A CLAIM OR CAUSE OF ACTION IS NOT REVIEWABLE BY 
APPEAL OR OTHERWISE.  
  SUBSECTION (C) AMENDS THE TABLE OF SECTIONS FOR CHAPTER 89 OF TITLE 28 OF THE 
U.S.C. BY INSERTING THE NUMBER AND HEADING OF THE NEW SECTION RELATING TO REMOVAL OF 
BANKRUPTCY MATTERS AND PROCEEDINGS. 
 


**5943 *157 SECTION 220 
  
  SUBSECTION (A) OF THIS SECTION AMENDS CHAPTER 121 OF TITLE 28 OF THE U.S.C. 
RELATING TO TRIAL BY JURY BY ADDING AT THE END THEREOF A NEW SECTION DEALING WITH 
JURY TRIALS IN CASES AND PROCEEDINGS UNDER TITLE 11. 
 


SECTION 1875.  JURY TRIALS IN CASES AND PROCEEDINGS UNDER TITLE 11 
  
  SUBSECTION (A) CONTINUES ANY CURRENT RIGHT OF A LITIGANT IN A CASE OR PROCEEDING 
UNDER TITLE 11 OR RELATED TO SUCH A CASE, TO A JURY TRIAL.  
  SUBSECTION (B) PERMITS THE ISSUES ARISING ON THE TRIAL OF AN INVOLUNTARY PETITION 
IN BANKRUPTCY TO BE TRIED WITHOUT A JURY.  
  SUBSECTION (B) AMENDS THE TABLE OF SECTIONS OF CHAPTER 121 OF TITLE 28 OF THE 
U.S.C. BY ADDING AT THE END THEREOF THE NUMBER AND HEADING OF THE NEW SECTION 
DEALING WITH JURY TRIALS IN CASES AND PROCEEDINGS UNDER TITLE 11. 
 


SECTION 221 
  
  SUBSECTION (A) OF THIS SECTION AMENDS CHAPTER 123 OF TITLE 28 OF THE U.S.C. 
RELATING TO FEES AND COSTS BY INSERTING AT THE END THEREOF A NEW SECTION DEALING 
WITH BANKRUPTCY FEES. 
 


SECTION 1930.  BANKRUPTCY FEES 
  
  SUBSECTION (A) OF THIS SECTION FIXES THE FILING FEE FOR A BANKRUPTCY CASE AT $60.  
UNDER CURRENT LAW THE FILING FEE IS $30, NOT INCLUDING AN ADDITIONAL $15 
CONFIRMATION FEE, FOR A CHAPTER XIII CASE AND $50 FOR A STRAIGHT BANKRUPTCY, CHAPTER 
XI, OR CHAPTER XII CASE.  THE FILING FEE IS SOMEWHAT HIGHER FOR CASES UNDER CHAPTERS 
IX, X, AND SECTION 77.  AN INDIVIDUAL INSTITUTING A VOLUNTARY BANKRUPTCY CASE MAY 
PAY THE FILING FEE IN INSTALLMENTS.  
  SUBSECTION (B) PERMITS THE DIRECTOR OF THE ADMINISTRATIVE OFFICE OF THE U.S. 
COURTS, WITH APPROVAL OF THE JUDICIAL CONFERENCE, TO PRESCRIBE ADDITIONAL FEES, 
INCLUDING FEES TO BE ASSESSED AGAINST BANKRUPT ESTATES SIMILAR TO THE FEES CURRENTLY 
ASSESSED PURSUANT TO SECTION 40C OF THE BANKRUPTCY ACT.  A PROVISO LIMITS THE 
MAXIMUM ASSESSMENT AGAINST AN ESTATE TO $100,000.  THE DIRECTOR, WITH THE APPROVAL 
OF THE CONFERENCE, IS AUTHORIZED TO PROMULGATE RULES AND REGULATIONS GOVERNING 
ASSESSMENT OF THESE FEES.  
  SUBSECTION (C), COPIED FROM 28 U.S.C. 1917, GOVERNS FEES UPON THE FILING OF A 
NOTICE OF APPEAL OR APPLICATION FOR APPEAL.  
  SUBSECTION (D) GOVERNS THE PAYMENT OF COSTS IN INSTANCES WHERE A CASE OR 
PROCEEDING IS DISMISSED FOR WANT OF JURISDICTION.  
  SUBSECTION (E) PROHIBITS THE CLERK OF THE BANKRUPTCY COURT FROM COLLECTING ANY 
FEES OTHER THAN THOSE PRESCRIBED UNDER THIS SECTION.  
  SUBSECTION (B) OF SECTION 220 AMENDS THE TABLE OF SECTIONS OF CHAPTER 123 OF TITLE 
28 OF THE U.S.C. BY ADDING AT THE END THEREOF THE NUMBER AND HEADING OF THE NEW 
SECTION RELATING TO BANKRUPTCY FEES. 
 


SECTION 222 
  
  THIS SECTION MAKES A CONFORMING CHANGE AND A MAJOR CHANGE IN 28 U.S.C. 2075 WHICH 
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AUTHORIZES THE SUPREME COURT TO PRESCRIBE RULES OF PRACTICE AND PROCEDURE FOR THE 
BANKRUPTCY COURTS.  THE FIRST CHANGE IS **5944 *158 A CONFORMING CHANGE WHICH MERELY 
DELETES A REFERENCE TO THE BANKRUPTCY ACT AND INSERTS IN LIEU THEREOF A REFERENCE TO 
TITLE 11. THE SECOND CHANGE REPEALS THE LAST SENTENCE OF 28 U.S.C. 2075 WHICH 
PROVIDES THAT RULES SUPERSEDE PROVISIONS OF THE BANKRUPTCY ACT IN CONFLICT WITH THE 
RULES.  THIS BILL EXTENSIVELY REVISES THE BANKRUPTCY LAW.  NEARLY ALL PROCEDURAL 
MATTERS HAVE BEEN REMOVED AND LEFT TO THE RULES OF BANKRUPTCY PROCEDURE.  
CONSEQUENTLY, THE NEED TO PERMIT THE SUPREME COURT'S RULES TO SUPERSEDE THE STATUTE 
NO LONGER EXISTS.  TO THE EXTENT A RULE IS INCONSISTENT, THE STATUTE WILL GOVERN. 
 


SECTION 223 
  
  THIS SECTION AMENDS 28 U.S.C. 2201 RELATING TO DECLARATORY JUDGMENTS, TO EXCEPT 
FROM THE PROHIBITION ON DECLARATORY JUDGMENT ON TAX MATTERS, THE TWO INSTANCES 
PROVIDED FOR UNDER THE BANKRUPTCY CODE, RELATING TO RELIEF OF A TRUSTEE FROM 
PERSONAL LIABILITY FOR TAXES OWING BY THE ESTATE (11 U.S.C. 505(C)) AND THE TAX 
EFFECTS OF A REORGANIZATION (11 U.S.C. 1146(D)). 
 


SECTION 224 
  
  SUBSECTION (A) OF THIS SECTION ADDS A NEW SECTION 2256 TO CHAPTER 153 OF TITLE 28, 
RELATING TO WRIT OF HABEAS CORPUS: 
 


SEC. 2256.  HABEAS CORPUS FROM BANKRUPTCY COURTS 
  
  UNDER THIS SECTION, THE BANKRUPTCY COURT IS AUTHORIZED TO ISSUE THE WRIT OF HABEAS 
CORPUS WHEN APPROPRIATE TO BRING A PERSON BEFORE THE COURT FOR EXAMINATION, TO 
TESTIFY, OR TO PERFORM A DUTY IMPOSED ON HIM UNDER TITLE 28.  THE COURT MAY ALSO 
ISSUE THE WRIT TO RELEASE A DEBTOR IN CUSTODY UNDER THE JUDGMENT OF A STATE OR 
FEDERAL COURT IF THE DEBTOR WAS ARRESTED OR IMPRISONED ON PROCESS IN A CIVIL ACTION, 
IF THE PROCESS WAS ISSUED FOR THE COLLECTION OF A DEBT THAT IS DISCHARGEABLE IN 
BANKRUPTCY OR THAT IS OR WILL BE PROVIDED FOR IN A REORGANIZATION OR INDIVIDUAL 
REPAYMENT PLAN, AND IF THE PERSON HOLDING THE DEBTOR IN CUSTODY IS GIVEN NOTICE AND 
A HEARING IN ORDER TO CONTEST THE ISSUANCE OF THE WRIT.  
  SUBSECTION (B) OF SECTION 223 OF THE BILL ADDS A REFERENCE TO NEW SECTION 2256 TO 
THE TABLE OF SECTIONS OF CHAPTER 153 OF TITLE 28. 
 


SECTION 225 
  
  THIS SECTION AMENDS RULE 1101(A) OF THE FEDERAL RULES OF EVIDENCE TO DELETE A 
REFERENCE TO REFEREES IN BANKRUPTCY AND INSERT A REFERENCE TO BANKRUPTCY JUDGES IN 
LIEU THEREOF.  THE SECTION FURTHER AMENDS RULE 1101(B) TO DELETE A REFERENCE TO THE 
BANKRUPTCY ACT AND TO SUBSTITUTE A REFERENCE TO TITLE 11 OF THE U.S.C. IN LIEU 
THEREOF. 
 


SECTION 226 
  
  SUBSECTION (A) OF THIS SECTION AMENDS SECTION 8339 OF TITLE 5 OF THE U.S.C. 
RELATING TO THE COMPUTATION OF THE ANNUITY PAYABLE TO PERSONS RETIRING UNDER THE 
CIVIL SERVICE LAW.  THE SIGNIFICANT AMENDMENT PROVIDES FOR COMPUTATION OF THE 
ANNUITY PAYABLE TO A BANKRUPTCY JUDGE AT THE SAME RATE USED IN COMPUTING THE ANNUITY 
FOR MEMBERS OF CONGRESS OR CONGRESSIONAL EMPLOYEES. THE OTHER AMENDMENTS ARE 
CONFORMING AMENDMENTS.  
  SUBSECTION (B) AMENDS SECTION 8334(C) OF TITLE 5 OF THE U.S.C. RELATING TO THE 
DEDUCTIONS, CONTRIBUTIONS AND DEPOSITS **5945 *159 REQUIRED TO BE WITHHELD FROM THE 
PAY OF AN EMPLOYEE OR MEMBER FOR CREDIT TO THE CIVIL SERVICE RETIREMENT FUND.  THE 
CONTRIBUTION OF A BANKRUPTCY JUDGE IS INCREASED TO 8 PERCENT AFTER JUNE 30, 1979, 
WHICH IS THE SAME CONTRIBUTION NOW MADE BY A MEMBER OF CONGRESS, OR EMPLOYEES OF 
MEMBERS.  
  SUBSECTION (C) AMENDS SECTION 8341 OF TITLE 5 OF THE U.S.C. RELATING TO SURVIVOR 
ANNUITIES TO PROVIDE FOR SURVIVORS OF BANKRUPTCY JUDGES THE SAME ANNUITY PROVIDED 
FOR EMPLOYEES OR MEMBERS OF CONGRESS.  
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  SUBSECTION (D) MAKES A CONFORMING AMENDMENT TO SECTION 8344(A)(A) OF TITLE 5 OF 
THE UNITED STATES CODE RELATING TO ANNUITIES AND PAYMENTS OF REEMPLOYED ANNUITANTS.  
  SUBSECTION (E) AMENDS SECTION 8331 OF TITLE 5 OF THE U.S.C. CONTAINING DEFINITIONS 
FOR PURPOSES OF CIVIL SERVICE RETIREMENT SO AS TO INSERT AT THE END THEREOF A 
DEFINITION OF 'BANKRUPTCY JUDGE.' BANKRUPTCY JUDGE IS DEFINED AS A JUDGE WHO IS 
APPOINTED OR SERVES AFTER OCTOBER 1, 1979, THE EFFECTIVE DATE OF THIS ACT.  THIS 
DEFINITION PRECLUDES INCLUSION OF PRIOR SERVICE AS A REFEREE IN BANKRUPTCY, OR 
BANKRUPTCY JUDGE WHEN COMPUTING THE ANNUITY PAYABLE TO A BANKRUPTCY JUDGE AT THE 
INCREASED RATE PROVIDED FOR BY THIS ACT. 
 


TITLE III-- AMENDMENTS TO OTHER ACTS 
  


SECTION 301 
  
  THIS SECTION MAKES A CONFORMING AMENDMENT TO THE FEDERAL SALARY ACT OF 1967.  IT 
DELETES THE CROSS-REFERENCE TO REFEREES IN BANKRUPTCY IN SECTION 402(D) OF THE 
FEDERAL JUDICIARY SALARY ACT OF 1964 AND INSERTS A REFERENCE TO MAGISTRATES, NEEDED 
BECAUSE MAGISTRATES' SALARIES ARE CURRENTLY BASED ON REFEREES' SALARIES (28 U.S.C. 
634(A)). 
 


SECTION 302
  
  THIS SECTION ADDS TO THE COMMODITY EXCHANGE ACT A SECTION THAT GIVES THE COMMODITY 
FUTURES TRADING COMMISSION (CFTC) RULEMAKING AUTHORITY IN CONNECTION WITH COMMODITY 
BROKER BANKRUPTCIES.  IT WAS RECOMMENDED BY THE CHAIRMAN OF THE CFTC, WILLIAM 
BAGLEY.  THE CFTC IS GIVEN THE AUTHORITY TO PROVIDE THAT CERTAIN CASH, SECURITIES, 
OTHER PROPERTY, OR OPEN CONTRACTUAL COMMITMENTS ARE TO BE INCLUDED IN OR EXCLUDED 
FROM CUSTOMER PROPERTY OR MEMBER PROPERTY (AS DEFINED IN 11 U.S.C. 761), OR TO BE 
SPECIFICALLY IDENTIFIABLE TO A PARTICULAR CUSTOMER IN A SPECIFIC CAPACITY; THE 
METHOD BY WHICH THE BUSINESS OF THE COMMODITY BROKER DEBTOR IS TO BE CONDUCTED OR 
LIQUIDATED AFTER THE CASE IS COMMENCED; AND HOW THE NET EQUITY OF A CUSTOMER IS TO 
BE DETERMINED; AND INDICATE THE PERSONS TO WHICH CUSTOMER PROPERTY AND COMMODITY 
CONTRACTS MAY BE TRANSFERRED UNDER SECTION 770 OF TITLE 11 OF THE U.S.C.  
  SUBSECTION (B) PROVIDES THAT TERMS USED IN THE SECTION ADDED TO THE COMMODITY 
EXCHANGE ACT ARE TO BE CONSTRUED IN PARI MATERIA WITH THE COMMODITY BROKER 
LIQUIDATION SUBCHAPTER OF THE BANKRUPTCY CODE, WITH THE EXCEPTION THAT THE TERMS 
'COMMODITY OPTIONS DEALER', 'COMMODITY CONTRACT', AND 'CLEARING ORGANIZATION' MAY BE 
ALTERED BY RULE OR ORDER OF THE COMMISSION. 
 


**5946 *160 SECTION 303
  
  THIS SECTION AMENDS SECTION 4 OF THE PERISHABLE AGRICULTURAL COMMODITIES ACT BY 
CONFORMING IT WITH POLICY CONTAINED IN SECTION 525 OF THE PROPOSED BANKRUPTCY CODE. 
IT IS AMENDED TO PROHIBIT DENIAL OR REVOCATION OF A LICENSE SOLELY ON THE BASIS OF 
THE FILING OF BANKRUPTCY PETITION, WITHOUT CONSIDERATION OF THE FACTORS THAT MAY 
HAVE LED TO THE BANKRUPTCY.  UNDER SUBSECTION (E), A LICENSE MAY BE REVOKED IN THE 
EVENT OF BANKRUPTCY IF THE CIRCUMSTANCES SURROUNDING THE BANKRUPTCY WARRANT.  THE 
SECTION AS AMENDED DOES NOT PROHIBIT CONSIDERATION OF FINANCIAL RESPONSIBILITY IN 
LICENSING DETERMINATIONS, BUT SIMPLY REQUIRES A DEEPER LOOK THAN THE FACT OF 
BANKRUPTCY. 
 


SECTION 304 
  
  THIS SECTION DELETES REFERENCES TO BANKRUPTCY FOUND IN SECTION 21(A) OF THE 
AGRICULTURAL ADJUSTMENT ACT (7 U.S.C. 623(A)).  THAT SECTION, AS WRITTEN, PROHIBITS 
THE INSTITUTION OF A SUIT, ACTION, OR PROCEEDING, INCLUDING A BANKRUPTCY CASE, THAT 
HAS THE EFFECT OF RESTRAINING THE COLLECTION OF ANY TAX IMPOSED UNDER THAT ACT.  
THAT LANGUAGE AMOUNTS TO A NEAR ABSOLUTE PROHIBITION ON BANKRUPTCY, BECAUSE THE 
FILING OF A PETITION IN BANKRUPTCY OPERATES AS AN AUTOMATIC STAY OF COLLECTION 
EFFORTS AGAINST THE DEBTOR.  THE TREATMENT OF TAXES AND THEIR PAYMENT IN BANKRUPTCY 
CASES IS HANDLED EXHAUSTIVELY IN THE PROPOSED BANKRUPTCY CODE.  THE REFERENCE TO 
BANKRUPTCY IS PROPOSED TO BE DELETED FOR THAT REASON. 
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SECTION 305
  
  SECTION 305 MAKES A CONFORMING AMENDMENT TO THE FIRST SECTION OF THE ACT ENTITLED 
'AN ACT TO AUTHORIZE THE SECRETARY OF AGRICULTURE TO COMPROMISE, ADJUST, OR CANCEL 
CERTAIN INDEBTEDNESS, AND FOR OTHER PURPOSES,' APPROVED DECEMBER 20, 1944 (58 STAT. 
837; 12 U.S.C. 1150).  THE 'BANKRUPTCY ACT OR UNDER TITLE 11 OF THE UNITED STATES 
CODE' IS SUBSTITUTED FOR THE FORMER LONG TITLE OF THE BANKRUPTCY ACT. 
 


SECTION 306 
  
  THIS SECTION MAKES TWO CHANGES IN THE SECURITIES ACT OF 1933, THAT CONFORM IT TO 
PROPOSED 11 U.S.C. 1145 (EXEMPTION FROM SECURITIES LAWS).  FIRST, THE PROVISION IN 
PARAGRAPH (7) OF SECTION 3(A) IS AMENDED TO REMOVE EXEMPT STATUS FROM A BANKRUPTCY 
TRUSTEE'S CERTIFICATES.  THIS IS COVERED BY 11 U.S.C. 1145(A)(1).  SECOND, EXEMPT 
STATUS IS DENIED FOR SECURITIES ISSUED IN A BANKRUPTCY CASE (PRIMARILY 
REORGANIZATIONS) IN EXCHANGE FOR OTHER SECURITIES OF THE SAME ISSUER.  PARAGRAPHS 
(9) AND (10) OF SECTION 3(A) OF THE SECURITIES ACT NOW APPEAR TO GRANT EXEMPT STATUS 
THOUGH THE SEC HAS ENFORCED THE EXEMPTION AS TRANSACTIONAL RATHER THAN AS AN EXEMPT 
SECURITY. SECTION 306 OF THIS BILL INSERTS AT THE BEGINNING OF EACH OF THOSE 
PARAGRAPHS THE PHRASE 'EXCEPT WITH RESPECT TO A SECURITY EXCHANGED IN A CASE UNDER 
TITLE 11 OF THE UNITED STATES CODE.' THESE KINDS OF SECURITIES ARE DEALT WITH BY 11 
U.S.C. 1145(A)(2) AND (3). 
 


SECTION 307 
  
  THIS SECTION MAKES A CONFORMING AMENDMENT TO THE TRUST INDENTURE ACT OF 1939, 
STRIKING OUT THE FORMER LONG TITLE OF THE BANKRUPTCY ACT AND INSERTING 'BANKRUPTCY 
ACT OR TITLE 11 OF THE UNITED STATES CODE'. **5947 *161 SECTION 308  
  THE SECURITIES INVESTOR PROTECTION ACT OF 1970 PRESENTLY CONTAINS NUMEROUS CROSS-
REFERENCES TO THE BANKRUPTCY ACT. THIS SECTION CHANGES THOSE CROSS-REFERENCES TO 
CONFORM WITH PROPOSED TITLE 11 OF THE U.S.C.  
  SUBSECTION (A) CONFORMS THE CROSS-REFERENCE TO THE DEFINITION OF 'INSOLVENT  ' IN 
THE BANKRUPTCY ACT, AND DELETES REFERENCE TO ACTS OF BANKRUPTCY, WHICH ARE 
ELIMINATED UNDER THE PROPOSED BANKRUPTCY CODE.  
  SUBSECTION (B) CHANGES THE CROSS-REFERENCE TO THE COURTS PRESENTLY HANDLING  
BANKRUPTCY CASES TO THE COURTS THAT WILL HAVE JURISDICTION OF BANKRUPTCY CASES UNDER 
THE PROPOSED BANKRUPTCY CODE.  
  SUBSECTION (C) CHANGES THE CROSS-REFERENCE TO THE DEFINITION OF  'DISINTERESTED' 
IN THE BANKRUPTCY ACT.  
  SUBSECTION (D) ADDS A REFERENCE TO TITLE 11 OF THE U.S.C. IMMEDIATELY AFTER A 
REFERENCE TO THE BANKRUPTCY ACT.  
  SUBSECTION (E) IS A CONFORMING AMENDMENT TO SECTION 6(B)(1) OF SIPA, CHANGING A 
REFERENCE TO A TRUSTEE IN A CHAPTER X CASE TO A TRUSTEE IN A CASE UNDER TITLE 11.  
  SUBSECTION (F) AMENDS SECTION 6(C)(2) OF SIPA, WHICH MAKES INAPPLICABLE THE 
STOCKHOLDER LIQUIDATION PROVISIONS IN 60E OF THE BANKRUPTCY ACT.  THE REFERENCES 
WILL NOW BE TO SUBCHAPTER III OF CHAPTER 7 OF TITLE 11.  
  SUBSECTION (G) AMENDS SECTION 6(C)(1) OF SIPA, WHICH NOW INCORPORATES BY REFERENCE 
THE BULK OF THE SUBSTANTIVE LAW PROVISIONS OF CHAPTER X OF THE BANKRUPTCY ACT.  THE 
AMENDMENT CROSS-REFERENCES THE NEW TITLE 11 INSTEAD.  
  SUBSECTION (H) AMENDS SECTION 6(C)(2) OF SIPA, WHICH MAKES INAPPLICABLE THE 
STOCKBROKER LIQUIDATION PROVISIONS IN 60E OF THE BANKRUPTCY ACT.  THE REFERENCES 
WILL NOW BE TO SUBCHAPTER III OF CHAPTER 7 OF TITLE 11.  
  SUBSECTION (I) CHANGES A CROSS-REFERENCE TO THE BANKRUPTCY ACT TO ONE TO  TITLE 11 
OF THE UNITED STATES CODE.  
  SUBSECTION (J) CHANGES A CROSS-REFERENCE TO THE DEFINITION OF 'SECURITIES' IN THE 
BANKRUPTCY ACT TO ONE IN THE BANKRUPTCY CODE.  
  SUBSECTION (K) CHANGES THE CROSS-REFERENCE TO PRIORITY CLAIMS TO CONFORM TO THE 
PROPOSED BANKRUPTCY CODE.  
  SUBSECTION (L) CHANGES A REFERENCE TO THE BANKRUPTCY ACT TO A REFERENCE TO  TITLE 
11 OF THE UNITED STATES CODE.  
  SUBSECTION (M) CHANGES A CROSS-REFERENCE TO THE NOTICE PROVISIONS OF THE 
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BANKRUPTCY ACT.  
  SUBSECTION (N) CHANGES A CROSS-REFERENCE TO THE TRUSTEE'S INVESTIGATIVE DUTIES 
UNDER THE BANKRUPTCY ACT. 
 


SECTION 309 
  
  THIS SECTION AMENDS THE PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 BY CHANGING A 
CROSS-REFERENCE TO BANKRUPTCY TO ONE TO A CASE UNDER TITLE 11 OF THE UNITED STATES 
CODE. 
 


SECTION 310 
  
  SUBSECTION (A) CHANGES A CROSS-REFERENCE IN SECTION 2(A)(8) OF THE INVESTMENT 
COMPANY ACT OF 1940 TO BANKRUPTCY TO ONE TO A CASE UNDER TITLE 11.  
  **5948 *162 SUBSECTION (B) DOES THE SAME IN SECTION 6(A)(2) OF THAT ACT.  
  SUBSECTION (C) CHANGES THE REFERENCE TO THE BANKRUPTCY ACT IN SECTION 25(D) OF THE 
INVESTMENT COMPANY ACT TO A REFERENCE TO TITLE 11 OF THE UNITED STATES CODE. 
 


SECTION 311 
  
  THIS SECTION AMENDS THE INVESTMENT ADVISERS ACT OF 1940 BY STRIKING OUT A 
REFERENCE TO BANKRUPTCY IN SECTION 202(A)(5) AND INSERTING A REFERENCE TO A CASE 
UNDER TITLE 11 OF THE U.S.C. IN ITS PLACE. 
 


SECTION 312 
  
  SUBSECTION (A) AMENDS SECTION 302(B)(2) OF THE CONSUMER CREDIT PROTECTION ACT BY 
CHANGING THE CROSS-REFERENCE TO A COURT OF BANKRUPTCY UNDER CHAPTER XIII OF THE 
BANKRUPTCY ACT TO A CROSS-REFERENCE TO THE COURT OF THE UNITED STATES HAVING 
JURISDICTION OVER CASES UNDER CHAPTER 13 OF TITLE 11 OF THE UNITED STATES CODE.  
  SUBSECTION (B) AMENDS SECTION 605(A)(1) OF THE FAIR CREDIT REPORTING ACT BY 
CHANGING A REFERENCE TO A BANKRUPTCY ADJUDICATION TO INCLUDE A REFERENCE TO THE 
ORDER FOR RELIEF UNDER THE PROPOSED BANKRUPTCY CODE. 
 


SECTION 313 
  
  SECTION 313 MAKES CONFORMING AMENDMENTS TO CHAPTER 9 OF TITLE 18 OF THE U.S.C.  
THE CHAPTER DEALING WITH BANKRUPTCY CRIMES IN THE CRIMINAL CODE, SUBSECTION (A) 
CHANGES REFERENCES TO BANKRUPTS TO REFERENCES TO DEBTORS, REFERENCES TO BANKRUPTCY 
PROCEEDING TO REFERENCES TO CASES UNDER TITLE 11, AND REFERENCES TO BANKRUPTCY LAW 
TO REFERENCES TO THE PROVISIONS OF TITLE 11.  
  SUBSECTION (B) MAKES A CONFORMING AMENDMENT TO THE DEFINITIONS IN SECTION 151 OF 
THE 18.  SUBSECTION (C) DELETES REFERENCES TO RECEIVERS IN BANKRUPTCY, AND MAKES A 
STYLISTIC CHANGE TO CONFORM TO THE NEW STYLE OF TITLE 11, RELATING TO BOOKS AND 
RECORDS,  
  SUBSECTION (D) DELETES REFERENCES TO RECEIVER IN BANKRUPTCY IN SECTION 153.  
  SUBSECTION (E) DELETES REFERENCES TO REFEREES IN BANKRUPTCY AND RECEIVERS.  THE 
TERM 'BANKRUPTCY JUDGE' REPLACES THE TERM REFEREE,'  
  SUBSECTION (F) CHANGES REFERENCES TO BANKRUPTCY PROCEEDING IN SECTION 155 TO 
REFERENCES TO CASES UNDER TITLE 11 OF THE UNITED STATES CODE.  
  SUBSECTION (G) CHANGES A REFERENCE IN SECTION 1961 OF THE CRIMINAL CODE TO 
BANKRUPTCY FRAUD TO A REFERENCE TO FRAUD CONNECTED WITH A CASE UNDER TITLE 11.  
  SUBSECTION (H) MAKES THE SAME CHANGE IN SECTION 2516(1)(E) OF THE CRIMINAL CODE.  
  SUBSECTION (I) DELETES REFERENCE TO REFEREE IN BANKRUPTCY AND INSERTS BANKRUPTCY 
JUDGE IN LIEU THEREOF IN SECTION 3057 OF THE CRIMINAL CODE, AND CHANGES A REFERENCE 
TO VIOLATIONS OF THE BANKRUPTCY LAWS TO A REFERENCE TO VIOLATION UNDER CHAPTER 9 OF 
TITLE 18.  THESE CHANGES CONFORM THIS SECTION WITH THE REVISION OF THE BANKRUPTCY 
ACT AND CRIMINAL CODE UNDER WHICH BANKRUPTCY CRIMES WERE REMOVED FROM THE BANKRUPTCY 
ACT AND PLACED IN TITLE 18.  
  SUBSECTION (J) CHANGES A REFERENCE IN SECTION 3284 TO BANKRUPT TO A REFERENCE TO 
DEBTOR IN A CASE UNDER TITLE 11.  
  **5949 *163 SUBSECTION (K) INSERTS IN SECTION 6001(4) A REFERENCE TO A UNITED 
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STATES BANKRUPTCY COURT ESTABLISHED UNDER CHAPTER 6 OF TITLE 28 OF THE UNITED STATES 
CODE.  THIS AMENDMENT, WHICH ENLARGES THE DEFINITION OF COURT IN PART V OF THE 
CRIMINAL CODE, RELATING TO IMMUNITY FOR WITNESSES, CONFORMS WITH THE PROVISION FOUND 
IN SECTION 344 OF PROPOSED TITLE 11. 
 


SECTION 314 
  
  THIS SECTION DELETES A REFERENCE TO RECEIVER IN BANKRUPTCY FOUND IN SECTION 485(F) 
OF THE TARIFF ACT OF 1930. 
 


SECTION 315 
  
  THIS SECTION CHANGES A REFERENCE IN SECTION 302(1)(3) OF THE AUTOMOTIVE PRODUCTS 
TRADE ACT OF 1965 TO BANKRUPTCY TO A REFERENCE TO CASES UNDER TITLE 11 OF THE UNITED 
STATES CODE. 
 


SECTION 316 
  
  THIS SECTION REPEALS A PROVISION OF THE HIGHER EDUCATION ACT OF 1965, SECTION 
439A, WHICH EXCEPTS CERTAIN GUARANTEED STUDENT LOAN AND FEDERALLY INSURED STUDENT 
LOANS FROM BANKRUPTCY DISCHARGE FOR A FIVE-YEAR PERIOD.  THIS EXCEPTION TO THE 
DISCHARGE IS FOUND IN SECTION 523(A)(8) OF THE PROPOSED BANKRUPTCY CODE. 
 


SECTION 317 
  
  THIS SECTION MAKES A CONFORMING AMENDMENT TO SECTION 239(D) OF THE FOREIGN 
ASSISTANCE ACT OF 1969 RELATING TO THE PRIORITY OF THE GOVERNMENT IN INSOLVENCY 
SITUATIONS.  IT CONFORMS TO THE AMENDMENT MADE BY SECTION 321 OF THE BILL TO THE 
GOVERNMENT'S PRIORITY. 
 


SECTION 318 
  
  THIS SECTION CHANGES A CROSS-REFERENCE IN THE NATIONAL LABOR RELATIONS ACT,  
SECTION 2(1).  THE PRESENT CROSS-REFERENCE IS TO BANKRUPTCY; THE NEW ONE IS TO CASES 
UNDER TITLE 11 OF THE UNITED STATES CODE. 
 


SECTION 319 
  
  THIS SECTION CHANGES A REFERENCE TO BANKRUPTCY IN SECTION 3(D) OF THE LABOR-
MANAGEMENT REPORTING AND DISCLOSURE ACT OF 1959 TO A REFERENCE TO CASES UNDER TITLE 
11 OF THE UNITED STATES CODE. 
 


SECTION 320 
  
  SECTION 320 CHANGES A CROSS-REFERENCE IN SUBSECTION (F) OF THE SAME SECTION FROM 
COURT OF BANKRUPTCY TO COURT HAVING JURISDICTION OVER CASES UNDER TITLE 11 OF THE 
UNITED STATES CODE.  
  SUBSECTION (B) MAKES TWO CHANGES IN SECTION 4062(C)(2) OF ERISA, CHANGING CROSS-
REFERENCES TO CONFORM TO THE NEW TERMINOLOGY.  
  SUBSECTION (C) DOES THE SAME IN SECTION 4068(C)(2) OF ERISA. 
 


SECTION 321 
  
  SUBSECTION (A) OF THIS SECTION AMENDS SECTION 3466 OF THE REVISED STATUTES OF THE 
UNITED STATES TO MAKE THE GOVERNMENT'S GENERAL PRIORITY IN INSOLVENCY CASES 
INAPPLICABLE IN CASES UNDER TITLE 11 OF THE UNITED STATES CODE.  THIS CONFORMS 
SECTION 3466 WITH THE CHANGE MADE TO SECTION 64A OF THE BANKRUPTCY ACT BY SECTION 
507 OF TITLE 11, ELIMINATING THE GOVERNMENT'S NON-TAX PRIORITY.  
  **5950 *164 THE AMENDMENT TO REVISED STATUTES 3466 APPLIES TO CLAIMS OR LIENS THAT 
ARE GIVEN THE PRIORITY OF THE UNITED STATES UNDER OTHER LAWS OF THE UNITED STATES.  
  SUBSECTION (B) MAKES A CONFORMING CHANGE IN SECTION 3467 OF THE REVISED STATUTES, 
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BY RELIEVING A BANKRUPTCY TRUSTEE FROM PERSONAL LIABILITY FOR NONPAYMENT OF 
GOVERNMENT CLAIMS IN BANKRUPTCY CASES, WHERE THE GOVERNMENT IS NOT ENTITLED TO 
PRIORITY.  
  SUBSECTIONS (C),(D), AND (E) REPEAL DEADWOOD IN THE REVISED STATUTES, 
SPECIFICALLY, SECTIONS 3469, 3473, AND 3474, RELATING TO COMPROMISE OF CLAIMS BY THE 
UNITED STATES AND TO PAYMENT OF GOVERNMENT CLAIMS IN GOLD OR SILVER COIN, SUBSECTION 
(F) MAKES A CONFORMING CHANGE IN THE TABLE OF CONTENTS OF THAT TITLE OF THE REVISED 
STATUTES.  
  SUBSECTION (G) REPEALS AN ARCHAIC PROVISION IN THE REVISED STATUTES MAKING 
INAPPLICABLE THE BANKRUPTCY LAWS OF THE UNITED STATES WITH RESPECT TO THE UNION 
PACIFIC RAILROAD COMPANY. 
 


SECTION 322
  
  THIS SECTION CHANGES A REFERENCE TO BANKRUPTCY IN THE ACT ENTITLED 'AN ACT TO 
PROVIDE FOR THE ALTERATION OF CERTAIN BRIDGES OVER NAVIGABLE WATERS OF THE UNITED 
STATES, FOR THE APPORTIONMENT OF THE COST OF SUCH ALTERATIONS BETWEEN THE UNITED 
STATES AND THE OWNERS OF SUCH BRIDGES, AND FOR OTHER PURPOSES ', APPROVED JUNE 21, 
1940 (54 STAT. 497; 33 U.S.C. 511). 
 


SECTION 323 
  
  THIS SECTION REPEALS SECTION 17(A) OF THE LONGSHOREMEN'S AND HARBOR WORKERS' 
COMPENSATION ACT OF 1927, WHICH PROVIDES A SPECIAL PRIORITY AND SUPER-PRIORITY LIEN 
TO THE HOLDER OF A WORKMEN'S COMPENSATION CLAIM WHEN THE EMPLOYER OF THE WORKER OR 
THE INSURANCE CARRIER INVOLVED FILES UNDER THE BANKRUPTCY LAWS.  
  BANKRUPTCY POLICY STRONGLY FAVORS EQUALITY OF TREATMENT OF ALL CREDITORS, AND 
STRONGLY DISFAVORS THE CREATION OF PROPERTY RIGHTS UPON THE FILING OF A BANKRUPTCY 
CASE, THE PURPOSE OF BANKRUPTCY IS TO ENFORCE RIGHTS THAT HAVE ARISEN BEFORE 
BANKRUPTCY, AND TO ENFORCE THEM IN AN ORDERLY LIQUIDATION PROCESS.  SPRINGING 
INTERESTS UNFAIRLY DEFEAT LEGITIMATE EXPECTATIONS OF OTHER CREDITORS WHO MAY HAVE 
RELIED ON THE ABSENCE OF ANY SUCH PRIOR INTERESTS IN EXTENDING CREDIT.  SECTION 67 
OF THE PRESENT BANKRUPTCY ACT AND SECTION 545 OF PROPOSED TITLE 11 OF THE U.S.C. 
IMPLEMENT THIS IMPORTANT BANKRUPTCY POLICY.  
  ACCORDINGLY, IN ORDER TO AVOID A POTENTIAL CONFLICT BETWEEN SECTION 17(A) AND 
SECTION 545, THE BILL PROPOSES DELETION OF SECTION 17(A).  THE SECTION MAY ALREADY 
BE INEFFECTIVE UNDER PRESENT LAW, BECAUSE THE PROHIBITION OF SPRINGING INTERESTS WAS 
ENACTED IN THE 1930'S, AFTER THE ENACTMENT OF SECTION 17(A).  THE AMENDMENT PROPOSED 
WOULD CONFORM TO TWO LAWS AND DELETE WHAT MAY ALREADY BE DEADWOOD. 
 


SECTION 324 
  
  THIS SECTION MAKES A CONFORMING CHANGE IN SECTION 213 OF THE TRANSPORTATION ACT, 
1920, BY CHANGING 'BANKRUPTCY' TO 'CASE UNDER TITLE 11 OF THE UNITED STATES CODE.' 
 


SECTION 325 
  
  THIS SECTION AMENDS SECTION 7 OF THE ACT ENTITLED 'AN ACT TO PROVIDE CONDITIONS 
FOR THE PURCHASE OF SUPPLIES AND THE MAKING OF CONTRACTS **5951 *165 BY THE UNITED 
STATES, AND FOR OTHER PURPOSES', APPROVED JUNE 30, 1936 (49 STAT. 2036; 41 U.S.C. 
41).  THE REFERENCE TO TRUSTEES IN BANKRUPTCY IS CHANGED TO READ TRUSTEES IN CASES 
UNDER TITLE 11 OF THE UNITED STATES CODE. 
 


SECTION 326 
  
  THIS SECTION REPEALS SECTION 733(G) OF THE PUBLIC HEALTH SERVICE ACT, WHICH 
EXCEPTS FROM DISCHARGE FOR A PERIOD OF FIVE YEARS CERTAIN EDUCATIONAL LOANS. THIS 
EXCEPTION TO DISCHARGE IS FOUND IN SECTION 523(A)(8) OF THE PROPOSED BANKRUPTCY 
CODE. 
 


SECTION 327 
  


©  2006 Thomson/West. No Claim to Orig. U.S. Govt. Works. 
 



http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=11USCAS322&FindType=L

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=33USCAS511&FindType=L

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=11USCAS545&FindType=L

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=11USCAS545&FindType=L

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=41USCAS41&FindType=L

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=41USCAS41&FindType=L

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=11USCAS523&FindType=L





S. REP. 95-989 Page 126
S. REP. 95-989, S. Rep. No. 989, 95TH Cong., 2ND Sess. 1978, 1978 U.S.C.C.A.N.
5787, 1978 WL 8531 (Leg.Hist.) 
(Cite as: S. REP. 95-989,  1978 U.S.C.C.A.N. 5787) 
 
  THIS SECTION AMENDS SECTION 503 OF THE HOUSING ACT OF 1949, ENTITLED  'POTENTIALLY 
ADEQUATE FARMS,' TO MAKE A NONASSIGNABILITY PROVISION INAPPLICABLE IN CASES UNDER 
PROPOSED TITLE 11. 
 


SECTION 328 
  
  THIS SECTION CHANGES A REFERENCE IN SECTION 701 OF THE CIVIL RIGHTS ACT OF 1964 
FROM TRUSTEE IN BANKRUPTCY TO TRUSTEE IN A CASE UNDER TITLE 11 OF THE UNITED STATES 
CODE. 
 


SECTION 329 
  
  THIS SECTION CHANGES A REFERENCE IN SECTION 802 OF THE ACT ENTITLED 'AN ACT TO 
PRESCRIBE PENALTIES FOR CERTAIN ACTS OF VIOLENCE OR INTIMIDATION, AND FOR OTHER 
PURPOSES', APPROVED APRIL 11, 1968 (82 STAT. 81; 42 U.S.C. 3602(D)), FROM TRUSTEE IN 
BANKRUPTCY TO TRUSTEE IN A CASE UNDER TITLE 11 OF THE UNITED STATES CODE. 
 


SECTION 330
  
  SECTION 17 OF THE BOULDER CANYON PROJECT ACT PROVIDES FOR SUPER-PRIORITY FOR 
CLAIMS OF THE UNITED STATES ARISING OUT OF ANY CONTRACT AUTHORIZED BY THAT ACT.  
SECTION 331 OF THE BILL MAKES THE PRIORITY INAPPLICABLE IN CASES UNDER TITLE 11 OF 
THE U.S.C.  IN CONFORMITY WITH THE AMENDMENT TO SECTION 3466 OF THE REVISED STATUTES 
(SECTION 321(A) OF THE BILL) AND THE GENERAL BANKRUPTCY POLICY AGAINST SPECIAL 
PRIORITIES FOR THE GOVERNMENT. 
 


SECTION 331
  
  THIS SECTION ADDS A NEW SECTION TO TITLE IX OF THE MERCHANT MARINE ACT, 1936.  THE 
PROVISION ADDED IS PRESENTLY CHAPTER XIV OF THE BANKRUPTCY ACT.  IT DOES NOT GOVERN 
BANKRUPTCY PROCEEDINGS, AND IS MORE PROPERLY PLACED IN THE MERCHANT MARINE ACT THAN 
IN PROPOSED TITLE 11 OF THE UNITED STATES CODE.  IT IS INSERTED WITH ONLY MINOR 
STYLISTIC CHANGES FROM PRESENT LAW. 
 


SECTION 332
  
  THIS SECTION MAKES A CHANGE IN SECTION 22(B) OF THE ORGANIC ACT OF GUAM.  IT 
CHANGES A CROSS-REFERENCE TO THE RULES OF BANKRUPTCY PROCEDURE TO CONFORM IT TO THE 
PRESENT ENABLING PROVISION IN TITLE 28 GOVERNING THE RULES. 
 


SECTION 333
  
  THIS SECTION MAKES THE SAME CHANGES IN SECTION 25 OF THE REVISED ORGANIC ACT OF 
THE VIRGIN ISLANDS AS SECTION 332 OF THE BILL MAKES IN THE ORGANIC ACT OF GUAM. 
 


**5952 *166 SECTION 334 
  
  THIS SECTION MAKES THREE AMENDMENTS TO THE INTERSTATE COMMERCE ACT.  THE 
AMENDMENTS ARE CONFORMING AMENDMENTS, CHANGING REFERENCES IN SECTIONS 20C, 
213(A)(3), AND 323 OF THAT ACT TO BANKRUPTCY TO REFERENCES TO TITLE 11 OF THE UNITED 
STATES CODE. 
 


TITLE IV-- TRANSITION 
  


SECTION 401; REPEALER 
  
  SECTION 401 PROVIDES FOR THE REPEAL OF THE EXISTING BANKRUPTCY ACT AND ALL 
RELEVANT PROVISIONS OF OTHER LAWS AMENDING THE BANKRUPTCY ACT. 
 


SECTION 402; EFFECTIVE DATE OF NEW ACT; INCUMBENTS 
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  SUBSECTION (A) OF SECTION 402 MAKES ALL PROVISIONS OF THIS ACT EFFECTIVE OCTOBER 
1, 1979.  
  SUBSECTION (B) AUTHORIZES THE COMPLETION OF THEIR REGULAR TERMS OF OFFICE BY 
REFEREES IN BANKRUPTCY SERVING ON THE DATE OF THE ENACTMENT OF THE ACT. SUBSECTION 
(B) EXTENDS THROUGH SEPTEMBER 30, 1982, THE TERM OF OFFICE OF ANY REFEREE IN 
BANKRUPTCY WHICH WOULD OTHERWISE EXPIRE BEFORE THAT DATE, UNLESS THE INCUMBENT IS 
FOUND UNQUALIFIED BY A MERIT SCREENING COMMITTEE ESTABLISHED PURSUANT TO SECTION 
402(C).  
  SUBSECTION (C) ESTABLISHES FOR EACH STATE A MERIT SCREENING COMMITTEE TO EVALUATE 
THE QUALIFICATIONS OF EACH INCUMBENT REFEREE IN BANKRUPTCY TO SERVE DURING THE 
EXTENDED TRANSITION TERM PRESCRIBED IN THE PROVISO TO SUBSECTION (B) OF THIS 
SECTION.  EACH STATE SCREENING COMMITTEE IS TO BE CONSTITUTED AND ORGANIZED AS 
SPECIFIED IN SUBSECTION (C) PRIOR TO THE EXPIRATION OF THE TERM OF ANY REFEREE IN 
BANKRUPTCY SERVING IN THAT STATE WHOSE TERM WAS EXTENDED AS PROVIDED BY SUBSECTION 
(B).  MERIT SCREENING IS NOT REQUIRED ON THE PART OF A BANKRUPTCY JUDGE SERVING THE 
BALANCE OF THE REGULAR TERM FOR WHICH HE WAS APPOINTED PRIOR TO THE ENACTMENT OF 
THIS ACT.  
  SUBSECTION (D) AUTHORIZES AN INCUMBENT REFEREE IN BANKRUPTCY, UPON THE EXPIRATION 
OF A REGULAR OR AN EXTENDED TERM OF OFFICE, TO CONTINUE TO SERVE UNTIL A SUCCESSOR 
IS APPOINTED AND QUALIFIED AS PROVIDED IN SECTION 201 OF THE ACT.  THIS PROVISION 
SAFEGUARDS AGAINST POSSIBLE DELAYS IN THE REPLACEMENT OF BANKRUPTCY JUDGES IN 
SERVICE AT THE END OF THE TRANSITION PERIOD.  
  SUBSECTION (E) CONFERS UPON EACH REFEREE IN BANKRUPTCY SERVING ON THE DATE OF THE 
ENACTMENT OF THIS ACT, THE TITLE OF BANKRUPTCY JUDGE AND VESTS IN HIM ALL OF THE 
RIGHTS AND POWERS VESTED IN A BANKRUPTCY JUDGE APPOINTED UNDER SECTION 201 OF THE 
ACT.  THEREFORE, THE BROADENED JURISDICTION CONFERRED BY 28 U.S.C. 1334, AS AMENDED 
BY SECTION 216 OF THIS ACT, IS EXERCISABLE BY INCUMBENT BANKRUPTCY JUDGES SERVING ON 
AND AFTER THE DATE OF THE ENACTMENT OF THIS ACT, EXCEPT TO THE EXTENT SUCH EXERCISE 
WOULD BE INCONSISTENT WITH THE PROVISIONS OF SECTION 403 OF THIS ACT. 
 


SECTION 403.  SAVING PROVISIONS 
  
  SUBSECTION (A) MAKES IT CLEAR THAT THE PROVISIONS OF THIS ACT ARE NOT TO AFFECT 
CASES COMMENCED UNDER PRIOR LAW, WHICH ARE TO PROCEED, WITH RESPECT TO BOTH 
SUBSTANTIVE AND PROCEDURAL MATTERS, IN THE SAME FASHION AS THOUGH THIS ACT WERE NOT 
IN EFFECT. FIDUCIARIES SERVING IN CASES PENDING *167 **5953 ON THE DATE OF THE 
ENACTMENT OF THIS ACT ARE PERMITTED TO CONTINUE IN OFFICE.  
  SUBSECTION (B) PRESERVES THE RIGHTS OF INCUMBENT REFEREES IN BANKRUPTCY AND THEIR 
SURVIVORS TO WHATEVER PENSION AND SURVIVOR BENEFITS MAY HAVE ACCRUED BEFORE THE 
REPEAL OF SECTION 40(D) OF THE BANKRUPTCY ACT, BY SECTION 401 OF THIS ACT.  
  NOTWITHSTANDING SECTION 313 OF THIS ACT, SECTION 403(C) PROVIDES FOR THE 
CONTINUING APPLICATION OF CHAPTERS 9 AND 96 AND SECTIONS 2516, 3057, AND 3284 OF 
TITLE 18, U.S.C.  TO THE ACT OF ANY PERSON COMMITTED BEFORE OCTOBER 1, 1979, OR IN 
CONNECTION WITH A CASE COMMENCED BEFORE THAT DATE.  
  SUBSECTION (D) EMPOWERS THE BANKRUPTCY JUDGE IN A CASE CONFIRMED AFTER ENACTMENT, 
TO REDUCE A FEE IN EXCESS OF $100,000 CHARGED UNDER SECTION 40C(2)(B) OF THE 
BANKRUPTCY ACT, AS THE INTERESTS OF JUSTICE MAY REQUIRE.  IT IS ELSEWHERE PROVIDED 
(SECTION 404(B)) THAT FEES ASSESSED FOLLOWING THE EFFECTIVE DATE OF THIS ACT ARE NOT 
TO EXCEED $100,000 IN ANY ONE CHAPTER XI CASE, 
 


SECTION 404.  RULES OF BANKRUPTCY PROCEDURES; FEES AND CHARGES 
  
  UNDER SUBSECTION (A), RULES OF BANKRUPTCY PROCEDURE IN FORCE ON SEPTEMBER 30, 
1979, UNLESS INCONSISTENT WITH THIS ACT, ARE CONTINUED IN EFFECT DURING THE 
TRANSITION PERIOD UNTIL EITHER REPEALED OR SUPERSEDED PURSUANT TO 28 U.S.C. SECTION 
2075, AS AMENDED BY SECTION 221 OF THIS ACT.  
  SUBSECTION (B) CONTINUES THE FEES AND CHARGES IN EFFECT ON OCTOBER 1, 1979, 
PENDING THE PROMULGATION OF NEW FEES AND CHARGES IN ACCORDANCE WITH 28 U.S.C. 1930.  
THE FEES CHARGEABLE IN ANY ONE CASE MAY NOT EXCEED $100,000. 
 


SECTION 405.  TRANSITION STUDY 
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  SECTION 405 REQUIRES THE DIRECTOR OF THE ADMINISTRATIVE OFFICE OF THE U.S. COURTS 
(1) TO COMPLETE A STUDY TO DETERMINE THE NUMBER OF BANKRUPTCY JUDGES NEEDED TO 
IMPLEMENT THE PROVISIONS OF THIS ACT AND (2) TO REPORT THE RESULTS OF THAT STUDY TO 
THE CONGRESS AND TO THE JUDICIAL CONFERENCE BEFORE JULY 1, 1982.  
  THE TRANSITION PERIOD PRESCRIBED BY SECTION 402(A) AND (B) IS NECESSARY IN VIEW OF 
THE TIME REQUIRED TO ACQUIRE MEANINGFUL EMPIRICAL DATA UNDER THE VASTLY ENLARGED 
JURISDICTION AND ALTERED STRUCTURE OF THE NEW BANKRUPTCY COURT.  
  THE BROADENED JURISDICTION AND POWERS OF THE NEW BANKRUPTCY COURTS PERTAIN ONLY TO 
CASES COMMENCED AFTER OCTOBER 1, 1979.  THE TRANSITION STUDY REPORT BY THE DIRECTOR 
IS TO BE MADE TO THE JUDICIAL CONFERENCE BY JULY 1, 1982.  THE COMMITTEE FEELS A 3-
YEAR TRANSITION PERIOD SHOULD BE SUFFICIENT TO ENABLE THE DIRECTOR TO CONDUCT A 
MEANINGFUL SURVEY ON WHICH TO BASE HIS REPORT TO THE CONGRESS.  HOWEVER, THE 
COMMITTEE ALSO RECOGNIZES THE MAGNITUDE AND IMPORTANCE OF THE SURVEY MAY DICTATE 
THAT THE DIRECTOR REQUIRE MORE TIME TO ASSEMBLE AND EVALUATE DECISIVE DATA IN WHICH 
CASE THE COMMITTEE EXPECTS THE DIRECTOR TO NOTIFY THE CONGRESS OF HIS NEEDS AND 
REQUEST A SUITABLE EXTENSION.  
  THE PROVISIONS OF SECTION 405 ARE TO BE READ WITH SECTION 153(B) OF THIS ACT, 
WHICH VESTS IN THE JUDICIAL CONFERENCE OF THE UNITED STATES THE POWER TO DETERMINE 
THE NUMBER OF BANKRUPTCY COURTS AND THEIR LOCATIONS.  
  **5954 *168 SINCE IMPLEMENTATION OF THE APPROVED CHANGES MAY BE INFEASIBLE WITHIN 
THE ALLOTTED TIME, SECTION 402(D), AUTHORIZING BANKRUPTCY JUDGES SERVING ON 
SEPTEMBER 30, 1982, TO CONTINUE TO SERVE UNTIL THEIR SUCCESSORS ARE APPOINTED AND 
QUALIFIED, PERMITS THE BANKRUPTCY COURTS TO CONTINUE TO FUNCTION UNDER THE DIRECTION 
OF INCUMBENT TRANSITION BANKRUPTCY JUDGES UNTIL THE NUMBERS AND LOCATIONS OF 
BANKRUPTCY COURT JUDGESHIPS CAN BE ESTABLISHED UNDER THIS SECTION. 
 


ESTIMATED COSTS 
  
  COST ESTIMATES WERE PREPARED FOR THE BILL IN MAY 1978 BY THE ADMINISTRATIVE OFFICE 
OF THE UNITED STATES COURTS AND ON JULY 13, 1978, BY THE CONGRESSIONAL BUDGET 
OFFICE.  
  THE COST ESTIMATE BY THE ADMINISTRATIVE OFFICE COMPARED THE COSTS FOR S. 2266 AND 
THE ANALOGOUS HOUSE BILL, H.R. 8200, AND IT IS ATTACHED AS APPENDIX I. IT SHOWS THAT 
S. 2266 WOULD COST, ANNUALLY, APPROXIMATELY $62.8 MILLION MORE THAN CURRENT COSTS.  
  THE COST ESTIMATE OF THE CONGRESSIONAL BUDGET OFFICE FOR S. 2266 WHICH FOLLOWS 
INDICATES AN APPROXIMATE ANNUAL INCREASE OF $14 MILLION PER YEAR BEGINNING IN FISCAL 
YEAR 1980.  THIS IS SUBSTANTIALLY LESS THAN THE $62.8 MILLION ANNUAL INCREASE 
ESTIMATED FOR H.R. 8200.  
  CONGRESSIONAL BUDGET OFFICE,  
  U.S. CONGRESS,  
  WASHINGTON, D.C., JULY 13, 1978.  
  HON. JAMES O. EASTLAND,  
  CHAIRMAN, COMMITTEE ON THE JUDICIARY, U.S. SENATE, DIRKSEN SENATE OFFICE BUILDING, 
WASHINGTON, D.C.  
  DEAR MR. CHAIRMAN:  PURSUANT TO SECTION 403 OF THE CONGRESSIONAL BUDGET ACT OF 
1974, THE CONGRESSIONAL BUDGET OFFICE HAS PREPARED THE ATTACHED COST ESTIMATE FOR S. 
2266, A BILL TO ESTABLISH A UNIFORM LAW ON THE SUBJECT OF BANKRUPTCIES.  
  SHOULD THE COMMITTEE SO DESIRE, WE WOULD BE PLEASED TO PROVIDE FURTHER DETAILS ON 
THE ATTACHED COST ESTIMATE.  
  SINCERELY,  
  ALICE M. RIVLIN,  
  DIRECTOR. 
 


CONGRESSIONAL BUDGET OFFICE-- COST ESTIMATE 
  
  JULY 13, 1978.  
  1.  BILL NUMBER:  S. 2266.  
  2.  BILL TITLE:  A BILL TO ESTABLISH A UNIFORM LAW ON THE SUBJECT OF BANKRUPTCIES.  
  3.  BILL STATUS:  AS ORDERED REPORTED BY THE SENATE COMMITTEE ON THE JUDICIARY, 
JULY 12, 1978.  
  4.  BILL PURPOSE:  THE PURPOSE OF THIS BILL IS TO ESTABLISH A MODERN UNIFORM LAW 
ON THE SUBJECT OF BANKRUPTCIES.  THE BILL PROVIDES FOR SUBSTANTIVE CHANGES IN THE 
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CURRENT BANKRUPTCY LAW AND IN JUDICIAL ADMINISTRATION OF THE LAW.  THE JURISDICTION 
OF THE DISTRICT COURT IS EXPANDED TO INCLUDE ALL BANKRUPTCY CASES COMMENCED UNDER 
TITLE 11 OF THE U.S. CODE, AND BANKRUPTCY JUDGES MAY EXERCISE ALL POWERS AND 
JURISDICTION CONFERRED ON THE DISTRICT COURTS.  
  **5955 *169 THE BILL AUTHORIZES THE APPOINTMENT OF ADDITIONAL PERSONNEL FOR THE 
BANKRUPTCY COURTS AND IT REQUIRES THAT THE DIRECTOR OF THE ADMINISTRATIVE OFFICE OF 
THE U.S. COURTS CONDUCT CONTINUING STUDIES TO DETERMINE THE NUMBER OF ADDITIONAL 
JUDGESHIPS WHICH MAY BE REQUIRED TO PROVIDE EXPEDITIOUS ADMINISTRATION OF THE 
REVISED BANKRUPTCY LAW.  THE DIRECTOR IS ALSO TO NAME QUALIFIED PERSONS ELIGIBLE TO 
MEMBERSHIP ON THE PANEL OF TRUSTEES FOR EACH BANKRUPTCY COURT.  
  THE BILL ALSO INCREASES BANKRUPTCY COURT FILING FEES FROM THE CURRENT $50 TO  $60 
PER FILING.  
  5.  COST ESTIMATE:  
  MILLIONS  
  FISCAL YEAR 1979:  ESTIMATED COST . . . . . $0.2  
  FISCAL YEAR 1980:  ESTIMATED COST . . . . . 14.1  
  FISCAL YEAR 1981:  ESTIMATED COST . . . . . 14.2  
  FISCAL YEAR 1982:  ESTIMATED COST . . . . . 15.1  
  FISCAL YEAR 1983:  ESTIMATED COST . . . . . 16.0  
  THE COSTS OF THIS BILL FALL WITHIN BUDGET FUNCTION 750.  
  6.  BASIS OF ESTIMATE:  BASED ON INFORMATION FROM THE ADMINISTRATIVE OFFICE OF THE 
U.S. COURTS, THE EXPANSION OF THE JURISDICTION OF THE DISTRICT COURTS IS EXPECTED TO 
RESULT IN BRINGING BEFORE BANKRUPTCY COURTS APPROXIMATELY 6,000 TO 8,000 PLENARY 
ACTIONS PREVIOUSLY ADJUDICATED IN STATE COURTS.  BASED ON CURRENT WORKLOAD 
STATISTICS, APPROXIMATELY 20 ADDITIONAL BANKRUPTCY JUDGES WILL BE REQUIRED TO HANDLE 
THE INCREASED CASELOAD.  HOWEVER, THE FINAL NUMBER OF ADDITIONAL JUDGESHIPS WILL 
ULTIMATELY BE DEPENDENT UPON FURTHER ANALYSIS BY THE ADMINISTRATIVE OFFICE OF THE 
U.S. COURTS OF THE TYPES OF PLENARY PROCEEDINGS WHICH WILL BE BROUGHT INTO THE 
DISTRICT COURTS.  
  ASSUMING 20 ADDITIONAL JUDGESHIPS WILL BE NEEDED, THE FISCAL YEAR  1980 COST IS 
ESTIMATED TO BE $2.8 MILLION.  THIS INCLUDES LUMP-SUM COSTS FOR SPACE, FACILITIES, 
FURNISHINGS, FIXTURES, AND RECURRING COSTS FOR EACH JUDGE'S SALARY, BENEFITS, 
EXPENSES, AND SUPPORTING STAFF.  
  THIS BILL REQUIRES THAT RECORDS BE MAINTAINED OF PROCEEDINGS IN BANKRUPTCY COURTS.  
IT IS ESTIMATED THAT IMPLEMENTATION OF THIS REQUIREMENT WILL REQUIRE APPROXIMATELY 
123 COURT REPORTERS TO BE EMPLOYED BY THE BANKRUPTCY COURTS. THIS IS BASED ON ONE 
COURT REPORTER POSITION FOR EACH TWO FULL-TIME BANKRUPTCY JUDGES.  COSTS FOR 
SALARIES BENEFITS AND OVERHEAD FOR THESE POSITIONS ARE ESTIMATED TO BE $3.5 MILLION 
IN FISCAL YEAR 1980.  
  THIS ESTIMATE ALSO INCLUDES THE COST OF ONE LAW CLERK PER BANKRUPTCY JUDGE TO 
PROVIDE HIM WITH THE NECESSARY RESEARCH AND LEGAL ASSISTANCE TO FULFILL THE 
RESPONSIBILITIES UNDER THIS BILL. THE COST FOR SALARIES, BENEFITS AND OVERHEAD FOR 
246 LAW CLERKS IS ESTIMATED TO BE $7.3 MILLION IN FISCAL YEAR 1980.  
  THE ADMINISTRATIVE OFFICE OF THE U.S. COURTS WILL REQUIRE ADDITIONAL STAFF TO 
PERFORM SEVERAL FUNCTIONS NECESSITATED BY THIS BILL.  FIRST, A STAFF OF THREE 
ATTORNEYS ALONG WITH TWO CLERKS WILL BE NEEDED TO PREPARE THE TRANSITIONAL STUDY TO 
BE TRANSMITTED TO THE CONGRESS IN 1982, AS REQUIRED BY THIS BILL. SECOND, A STAFF OF 
THREE ATTORNEYS AND TWO CLERKS WILL BE NEEDED TO ESTABLISH AND MAINTAIN INFORMATION 
ON PERSONS QUALIFIED FOR MEMBERSHIP ON THE PANEL OF TRUSTEES FOR EACH DISTRICT 
COURT.  THESE POSITIONS WILL HAVE TO BE ESTABLISHED DURING FISCAL YEAR 1979 IN ORDER 
TO HAVE TRUSTEE PANELS IN OPERATION BY THE EFFECTIVE DATE OF THIS BILL, OCTOBER 1, 
1979.  
  **5956 *170 IN ADDITION, AS A FUNCTION OF MAINTAINING THE PANEL OF TRUSTEES, 
ADDITIONAL STAFF IS ESTIMATED TO BE REQUIRED TO REVIEW AND AUDIT THE WORK PERFORMED 
BY TRUSTEES IN EACH DISTRICT COURT AND TO MAINTAIN INFORMATION AND STATISTICS ON THE 
TRUSTEES.  THE FISCAL YEAR 1979 COST IS ESTIMATED TO BE APPROXIMATELY $200,000.  
COSTS ARE ESTIMATED TO BE APPROXIMATELY $500,000 FOR EACH OF FISCAL YEARS 1980, 1981 
AND 1982, WITH A SLIGHT DROP IN COSTS IN FISCAL YEAR 1983 AFTER THE TRANSITIONAL 
STUDY IS COMPLETED.  
  THIS BILL HAS AN EFFECTIVE DATE OF OCTOBER 1, 1979. ALL COSTS ARE ESTIMATED TO 
BEGIN IN FISCAL YEAR 1980, WITH THE EXCEPTION REFERRED TO ABOVE,  
  ALL COSTS ARE INFLATED THROUGH FISCAL YEAR 1983 BASED ON CBO PROJECTIONS OF 
FEDERAL SALARY INCREASES AND THE COST OF FEDERAL PURCHASES OR SERVICES.  
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  7.  ESTIMATE COMPARISON:  NONE.  
  8.  PREVIOUS CBO ESTIMATE:  ON SEPTEMBER 6, 1977, CBO PREPARED AN ESTIMATE ON H.R. 
8200, THE CORRESPONDING BILL REPORTED BY THE HOUSE COMMITTEE ON THE JUDICIARY, JULY 
19, 1977.  THE ESTIMATED COST OF S. 2266 IS LOWER, PRIMARILY BECAUSE IT DOES NOT 
PROVIDE FOR A COMPLETE UPGRADING OF THE STATUS OF BANKRUPTCY COURTS AND BECAUSE H.R. 
8200 CONTAINS SEVERAL PROVISIONS WHICH ARE NOT IN S. 2266.  
  9.  ESTIMATE PREPARED BY:  THOMAS J. ELZEY.  
  10.  ESTIMATE APPROVED BY:  
  C. J. NUCKOLS,  
  (FOR JAMES L. BLUM, ASSISTANT DIRECTOR FOR BUDGET  
  ANALYSIS). 
 


*171 APPENDIX I 
  


COST ESTIMATES FOR PROPOSED BANKRUPTCY LEGISLATION PREPARED BY THE 
ADMINISTRATIVE OFFICE OF THE UNITED STATES COURTS 


  
GENERAL 


  
  THE FOLLOWING ESTIMATES REFLECT THE DIFFERENCES BETWEEN CURRENT COSTS OF THE 
BANKRUPTCY SYSTEM AND THE PROPOSED LEGISLATION:  S. 2266, S. 2266-- WITH 
MODIFICATIONS PROPOSED BY THE JUDICIAL CONFERENCE, AND H.R. 8200.  
  (A) S. 2266.-- COST DIFFERENCES BETWEEN THIS PROPOSAL AND THE CURRENT LAW INCLUDES 
THE ADDITION OF A COURT REPORTER FOR EACH TWO BANKRUPTCY JUDGES, LIBERALIZED 
RETIREMENT BENEFITS FOR THE BANKRUPTCY JUDGE, AND 20 ADDITIONAL BANKRUPTCY JUDGES TO 
HANDLE INCREASED WORKLOAD CREATED BY AN ESTIMATED 8,000 PLENARY ACTIONS.  
  (B) S. 2266-- MODIFIED.-- THIS PROPOSAL DIFFERS FROM S. 2266 BY THE ADDITION OF 
BANKRUPTCY ADMINISTRATORS AND THEIR STAFF.  NO PROVISION HAS BEEN MADE FOR 
ADDITIONAL REFEREES ABOVE THE CURRENT LEVEL BASED ON THE ASSUMPTION THAT THE 
ADDITION OF BANKRUPTCY ADMINISTRATORS WILL ASSUME SOME OF THE ADMINISTRATIVE 
WORKLOAD AND OFFSET SOME OF THE ADDED WORKLOAD CREATED BY THE 8,000 PLENARY ACTIONS.  
  (C) H.R. 8200.-- THIS PROPOSED LEGISLATION WOULD UPGRADE THE STATUS AND SALARY OF 
REFEREES IN BANKRUPTCY TO THAT ARTICLE III JUDGES.  EACH BANKRUPTCY JUDGE WOULD BE 
AUTHORIZED A LAW CLERK, SECRETARY, COURT REPORTER AND COURTROOM DEPUTY.  IN 
ADDITION, SEPARATE BANKRUPTCY COURTS WOULD BE ESTABLISHED, REQUIRING ADDITIONAL 
SUPPORTING PERSONNEL **5957 AND RECLASSIFICATION OF SOME POSITIONS.  THE BILL ALSO 
CREATES THE OFFICE OF THE U.S. TRUSTEES AND STAFF WHO WOULD BE SUPERVISED BY AN 
ASSISTANT ATTORNEY GENERAL. THIS COST ESTIMATE IS BASED ON THE ASSUMPTION OF A 
REDUCTION FROM THE CURRENT LEVEL TO 200 FULL-TIME BANKRUPTCY JUDGES.  
  THERE ARE 214 FULL-TIME AND 24 PART-TIME BANKRUPTCY JUDGESHIPS AUTHORIZED AT THIS 
TIME.  THE 24 PART-TIME REFEREES CURRENTLY AUTHORIZED ARE WORKING HALF-TIME AND FOR 
PURPOSE OF COST ESTIMATES, THEREFORE, REPRESENT THE EQUIVALENT OF 12 FULL-TIME 
POSITIONS.  
  THE ATTACHED STATEMENTS DESCRIBE IN SOME DETAIL THE BUDGETARY IMPACT OF EACH BILL 
ON CURRENT EXPENDITURES.  IN ADDITION TO THESE STATEMENTS, AN OBJECT CLASSIFICATION 
STATEMENT COMPARES CURRENT COSTS BY MAJOR OBJECT CLASS WITH EACH PROPOSED BILL AND A 
PERSONNEL SUMMARY STATEMENT COMPARES CURRENT NUMBERS OF PERSONNEL AND TOTAL SALARIES 
BY EACH MAJOR CATEGORY OF POSITION WITH EACH BILL. ESTIMATED COSTS BY STATE BASED ON 
NUMBERS OF BANKRUPTCY REFEREES ARE ALSO PROVIDED.  ALL ESTIMATES ARE BASED ON THE 
CURRENT LEVEL OF BANKRUPTCY FILINGS WITH THE EXCEPTION OF 8,000 PLENARY ACTIONS. 
COSTS ARE ALSO BASED ON CURRENT SALARY RATES AND WITHOUT TAKING INTO CONSIDERATION 
INFLATION OR OTHER POSSIBLE COST INCREASES. 
 


**5958 *172 COMPARATIVE COST BY OBJECT CLASS 
  
TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE   
 


PERSONNEL SUMMARY 
  
TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE   
 


**5959 *173 S. 2266-- BUDGETARY IMPACT 
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TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE   
 


**5960 *174 S. 2266-- MODIFIED BUDGETARY IMPACT 
  


**5961 *175 H.R. 8200-- BUDGETARY IMPACT 
  
TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE   
 


**5962 *176 PROPOSED BANKRUPTCY LEGISLATION-- COMPARATIVE COST BY STATE 
  
TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE   
 
  FN1   SEE, E.G., COMMODITY EXCHANGE ACT SEC. 4D(2), 7 U.S.C. SEC. 6D(2) (1977). 
 
  FN2   85 S.CT. 513, 13 L.ED.2D 510. 
 
  FN3   H. DOC. 93-137, PT I, 93D CONG.,1ST SESS., REPORT OF THE COMMISSION ON THE 
BANKRUPTCY LAWS OF THE UNITED STATES (JULY 1973), AT 85 ET SEQ. 
 
  FN4   E.G., STATEMENT OF ROBERT B. CHATZ, PRESIDENT, COMMERCIAL LAW LEAGUE OF 
AMERICA, HEARING BEFORE SUBCOMMITTEE ON IMPROVEMENTS IN JUDICIAL MACHINERY OF THE 
COMMITTEE ON THE JUDICIARY, U.S. SENATE, ON S. 2266 AND H.R. 8200, 95TH CONG., 1ST 
SESS. (HEREINAFTER SENATE HEARINGS), 601, 601-603, STATEMENT OF ROBERT J. GRIMMING, 
MEMBER, AMERICAN BANKERS ASSOCIATION BANKRUPTCY TASK FORCE, SENATE HEARINGS AT 573-
574; STATEMENT OF CHARLES A. HORSKY, CHAIRMAN, NATIONAL BANKRUPTCY CONFERENCE, 
SENATE HEARINGS. AT 831-832; STATEMENT OF HON. DAVID A. KLINE, PRESIDENT, NATIONAL 
CONFERENCE OF BANKRUPTCY JUDGES, SENATE HEARINGS. AT 436, 437-439; STATEMENT OF 
HAROLD MARSH, CHAIRMAN, COMMISSION ON THE BANKRUPTCY LAWS OF THE UNITED STATES.  
SENATE HEARINGS, AT 480-481. 
 
  FN5   E.G. BROUDE, 'JURISDICTION AND VENUE UNDER THE BANKRUPTCY ACT OF 1973, ' 48 
AM.BANKR.L.J. 231 (1974); CYR. 'SETTING THE RECORD STRAIGHT FOR A COMPREHENSIVE 
REVISION OF THE BANKRUPTCY ACT OF 1898,'  49 AM.BANKR.L.J. 99 (1975); CYR. 
'STRUCTURING A NEW BANKRUPTCY ACT:  A COMPARATIVE ANALYSIS,' 52 AM.BANKR.L.J. 141 
(1978); KING, 'BANKRUPTCY CODE-- SPECIALIZED COURT SUPPORTED, ' 52 AM.BANKR.L.J. 193 
(1978); LEE, 'A CRITICAL COMPARISON OF THE COMMISSION BILL AND THE JUDGES' BILL FOR 
THE AMENDMENT OF THE BANKRUPTCY ACT.' 49 AM.BANKR.L.J. 1 (1975).  BUT SEE RIFKIND, 
'BANKRUPTCY CODE-- SPECIALIZED COURT OPPOSED,' 52 AM.BANKR.L.J. 137 (1978). 
 
  FN6   REPORT OF THE SUBCOMMITTEE ON CIVIL AND CONSTITUTIONAL RIGHTS OF THE HOUSE 
COMMITTEE ON THE JUDICIARY, 95TH CONG., 2D SESS., (COMMITTEE PRINT 13, JAN. 1978).  
SEE NOTE 3 SUPRA. 
 
  FN7   SEE COMMISSION REPORT NOTE 1 SUPRA. 
 
  FN8   SEE CYR. 'STRUCTURING A NEW BANKRUPTCY COURT:  A COMPARATIVE ANALYSIS, ' 52 
AM.BANKR.L.J. 141 (1978). 
 
  FN9   SEE NOTE 4 SUPRA. 
 
  FN10   SEE E.G., STATEMENT OF CHARLES A. HORSKY, CHAIRMAN, NATIONAL BANKRUPTCY 
CONFERENCE, SENATE HEARINGS AT 832. 
 
  FN11   TITLE 5 U.S.C. 8331.  FEDERAL JUDGES ARE EXPRESSLY EXCLUDED AND SEPARATE 
TREATMENT IS GIVEN CONGRESSIONAL EMPLOYEES.  SEE N. 2, INFRA. 
 
  FN12   TITLE 5 U.S.C. 8339(A)(1).  CONGRESSIONAL EMPLOYEES' ANNUITIES ARE SET AT 
2.5 PERCENT OF THE 'HIGH-3' AVERAGE FOR EACH YEAR OF CREDITABLE SERVICE.  TITLE 5 
U.S.C. 8339(B). 
 
  FN13   TITLE 5 U.S.C. 8334.  A CONGRESSIONAL EMPLOYEE CONTRIBUTES 7.5 PERCENT.  
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(Cite as: S. REP. 95-989,  1978 U.S.C.C.A.N. 5787) 
 
IBID. 
 
  FN14   REPORTS OF PROCEEDINGS OF JUDICIAL CONFERENCE, MAR. 10-11, 1960. 
 
  FN15   SEC. 403(B). 
 
  FN16   SEC. 225(E). 
 
  FN17   THE END OF TRANSITION AS CONTEMPLATED BY THE BILL.  SEC. 402(B).  THERE IS, 
HOWEVER, PROVISION FOR AN EXTENSION UNTIL A SUCCESSOR IS APPOINTED AND QUALIFIED.  
SEC. 402(D). 
 
  FN18   SEC. 225(A).  AFTER OCT. 30, 1979 THE CONTRIBUTION WOULD INCREASE TO 8 
PERCENT.  SEC. 225(B). 
 
  FN19   THIS IS IDENTICAL WITH CONGRESSIONAL EMPLOYEES' ANNUITIES. SEC. N. 2 SUPRA. 
 
  FN20   SEE N. 2 SUPRA AND ACCOMPANYING TEXT. 
 
  FN21   62 S.CT. 139, 86 L.ED. 100. 
 
  FN22   SEE ALSO IN RE DELTA FOOD PROCESSING CORP., 374 F.SUPP. 76, 82  (N.D. MISS. 
1974).  BROCK, SUPRA; IN RE BEMPORAD CARPET MILLS, INC., 434 F.2D 988, 989-90 (C.A. 
5, 1970). 
 
  FN23   64 S.CT. 487, 88 L.ED. 659. 
 
  FN24   69 S.CT. 371, 93 L.ED. 453. 
 
  FN25   60 S.CT. 595, 84 L.ED. 819. 
 
  FN26   83 S.CT. 969, 10 L.ED.2D 33. 
 
  FN27   61 S.CT. 196, 85 L.ED. 184. 
 
  FN28   55 S.CT. 854, 79 L.ED. 1593. 
 
  FN29   61 S.CT. 196, 85 L.ED. 184, REHEARING DENIED 61 S.CT. 445, TWO CASES, 312 
U.S. 711, 85 L.ED. 1142. 
 
  FN30   54 S.CT. 695, 78 L.ED. 1230. 
 
  FN31   61 S.CT. 888, 85 L.ED. 1244. 
 
  FN32   79 S.CT. 554, 3 L.ED.2D 601. 
 
  FN33   6 S.CT. 917, 201 L.ED. 1004. 
 
  FN34   91 S.CT. 1704, 29 L.ED.2D 233. 
 
  FN35   86 S.CT. 511, 15 L.ED.2D 428. 
 
  FN36   23 S.CT. 751, 47 L.ED. 1061. 
 
  FN37   91 S.CT. 113, 27 L.ED.2D 124. 
 
  FN38   52 S.CT. 3, 76 L.ED. 133. 
 
  FN39   SEE S. REP. NO. 95-850, 95TH CONG., 2D SESS. 130, 138 (1978). 
 
  FN40   THE AMOUNT REMAINING IN SUCH CUSTOMERS ACCOUNTS WOULD INCLUDE ANY CUSTOMER 
PROPERTY THAT WAS UNLAWFULLY CONVERTED.  SEE SECTION 761(11)(A). 
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S. REP. 95-989, S. Rep. No. 989, 95TH Cong., 2ND Sess. 1978, 1978 U.S.C.C.A.N.
5787, 1978 WL 8531 (Leg.Hist.) 
(Cite as: S. REP. 95-989,  1978 U.S.C.C.A.N. 5787) 
 
  FN41   112 F.2D 315 (7TH CIR. 1940). 
 
  FN42   394 F.SUPP. 125 (S.D.N.Y. 1975). 
 
  FN43   264 U.S. 1 (1924). 
 
  FN44   83 S.CT. 969, 10 L.ED.2D 33, REHEARING DENIED 83 S.CT. 1522, 373 U.S. 928, 
10 L.ED.2D 427. 
 
  FN45   PAYMENT IN CASH OF SMALL CLAIMS IN FULL IS COMMON PRACTICE IN 
REORGANIZATION.  BROCKETT V. WINKLE TERRA COTTA CO., 81 F.2D 949, 952 (C.A. 8, 
1936); IN RE NEW ROCHELLE COAL & LUMBER CO., 77 F.2D 881, 882-83 (C.A. 2, 1935); IN 
RE REALTY ASSOCIATES SECURITY CORP., 53 F.SUPP. 1010, 1011 (E.D.N.Y., 1943). 
 
  FN46   74 S.CT. 574, 98 L.ED. 710.  
 
(Note:  1.  PORTIONS OF THE SENATE, HOUSE AND CONFERENCE REPORTS, WHICH ARE     
DUPLICATIVE OR ARE DEEMED TO BE UNNECESSARY TO THE INTERPRETATION OF THE LAWS,  
ARE OMITTED.  OMITTED MATERIAL IS INDICATED BY FIVE ASTERISKS:  *****.          
        2.  TO RETRIEVE REPORTS ON A PUBLIC LAW, RUN A TOPIC FIELD SEARCH       
USING THE PUBLIC LAW NUMBER, e.g., TO(99-495))                                  
 
 S. REP. 95-989, S. Rep. No. 989, 95TH Cong., 2ND Sess. 1978, 1978 U.S.C.C.A.N. 
5787, 1978 WL 8531 (Leg.Hist.) 
 
END OF DOCUMENT 
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United States Bankruptcy Court,C.D. Illinois. 
In re VERNON-LINDEN ASSOCIATES, an Illinois 


Limited Partnership, Debtor. 
No. 88-80741. 


 
Aug. 27, 1990. 


 
Broker, which held exclusive listing agreement for 
Chapter 11 debtor's property, filed claim against sale 
proceeds.   The Bankruptcy Court, William V. 
Altenberger, J., held that:  (1) broker did not have 
lien against the proceeds;  (2) broker was not entitled 
to payment of commissions as cost of administration 
under statute governing determination of secured 
status;  and (3) postpetition rents received by debtor 
were under the “custody of the law” and subject to 
priority of junior mortgagee. 
 
So ordered. 
 


West Headnotes 
 
[1] Brokers 65 77 
 
65 Brokers 
     65VI Lien 
          65k77 k. In General. Most Cited Cases
Under Illinois law, mere claim to broker's 
commission does not create lien on sale proceeds. 
 
[2] Brokers 65 40 
 
65 Brokers 
     65V Compensation 
          65k40 k. Employment of Broker. Most Cited 
Cases
 
 Brokers 65 74 
 
65 Brokers 
     65V Compensation 
          65k74 k. Persons Liable. Most Cited Cases
Under Illinois law, terms of payment of broker's 
commission are matter of the employment contract, 
and in the absence of any contrary provision, 
payment of commission is owner's responsibility. 
 
[3] Mortgages 266 151(1) 


 
266 Mortgages 
     266III Construction and Operation 
          266III(D) Lien and Priority 
               266k151 Priorities of Mortgages in General 
                    266k151(1) k. In General. Most Cited 
Cases
Under Illinois law, broker with exclusive listing 
agreement for Chapter 11 debtor's property did not 
have lien on sale proceeds;  any claim that broker 
might have had would have been junior to mortgage 
claims of secured creditors, and there were no sale 
proceeds over what was required to pay secured 
creditors. 
 
[4] Bankruptcy 51 2877 
 
51 Bankruptcy 
     51VII Claims 
          51VII(C) Administrative Claims 
               51k2877 k. Professional Services;  Attorney 
Fees. Most Cited Cases
Broker with exclusive listing agreement was not 
entitled to commission in connection with sale of 
Chapter 11 debtor's real estate as cost of 
administration under statute governing determination 
of secured status;  secured creditors did not benefit 
from broker's efforts because broker failed to obtain 
bankruptcy court approval for any proposal, and 
bankruptcy court accepted proposal produced by 
third parties.  Bankr.Code, 11 U.S.C.A. §  506. 
 
[5] Mortgages 266 134 
 
266 Mortgages 
     266III Construction and Operation 
          266III(C) Property Mortgaged, and Estates of 
Parties Therein 
               266k134 k. Title of Mortgagor in General. 
Most Cited Cases
 
 Mortgages 266 137 
 
266 Mortgages 
     266III Construction and Operation 
          266III(C) Property Mortgaged, and Estates of 
Parties Therein 
               266k136 Estates and Interests of Parties 
                    266k137 k. Under Mortgages in General. 
Most Cited Cases
Under Illinois law, mortgagor is regarded as owner of 
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real estate for all beneficial purposes, subject to rights 
of mortgagee. 
 
[6] Mortgages 266 151(1) 
 
266 Mortgages 
     266III Construction and Operation 
          266III(D) Lien and Priority 
               266k151 Priorities of Mortgages in General 
                    266k151(1) k. In General. Most Cited 
Cases
Under Illinois law, where rents are placed into the 
custody and control of the law, priority of the 
mortgagee will be recognized. 
 
[7] Bankruptcy 51 2952 
 
51 Bankruptcy 
     51VII Claims 
          51VII(F) Priorities 
               51k2952 k. Liens. Most Cited Cases
Under Illinois law, postpetition rents received by 
Chapter 11 debtor were under the “custody of the 
law,” and subject to priority of junior mortgagee;  
absent bankruptcy, if foreclosure had been filed, 
junior mortgagee would have had claim against real 
estate and the rents, and if case had been filed as 
Chapter 7, junior mortgagee would have proceeded to 
lift the stay and reach the rents by proceeding with 
foreclosure under state law.  Bankr.Code, 11 
U.S.C.A. § §  701 et seq., 1101 et seq. 
 
 
*935 Gary T. Rafool, Peoria, Ill., for debtor. 
Alan L. Sternberg, Bloomington, Ill., for BancWest 
of McLean County. 
Stephen A. Kouri, Peoria, Ill., for Wright. 
 


OPINION  
WILLIAM V. ALTENBERGER, Bankruptcy Judge. 
The Debtor is an Illinois Limited Partnership which 
owned and operated an apartment complex in 
Bloomington, Illinois.   The Debtor had obtained the 
apartment complex pursuant to an Agreement for 
Warranty Deed entered into with several individuals 
(Contract Sellers).   Prior to the Contract Sellers 
transferring ownership to the Debtor, they had 
mortgaged the apartment complex and had incurred 
personal liability to the mortgagees.   When the 
Agreement for Warranty Deed was entered into, their 
personal liability continued.   Subsequently the 
Debtor filed a Chapter 11 proceeding in the 
Bankruptcy Court for the Northern District of Texas 
which was transferred to this Court.   Once 


transferred to this Court, the Debtor filed a motion to 
sell the apartment complex, and this Court entered an 
order authorizing the sale to one Steven D. Milner.   
That sale could not be completed, and the Debtor 
*936 filed a second amended liquidating plan of 
reorganization, which proposed to 
[I]mmediately place said apartment complex on the 
real estate market again in the hope that a sale can be 
consummated under at least the same terms as those 
heretofore approved by this Court;  or, on such lesser 
terms as shall hereafter be approved by this Court. 
 
 
At the confirmation hearing, the Debtor indicated its 
plan was to sell the apartment complex on the open 
market within ninety days of confirmation, and if not 
sold within that period it would seek further relief 
from this Court.   At the confirmation hearing, the 
Contract Sellers indicated they had no objection to a 
sale, but requested that the apartment complex be 
listed with a Bloomington-Normal real estate broker.   
The Debtor had no objection to this request.   An 
order was entered confirming the Second Amended 
Plan of Reorganization.   The Order authorized a sale 
of the apartment complex and provided in part as 
follows: 
That Debtor shall immediately list said apartment 
complex for sale with a realtor in the Bloomington-
Normal, Illinois area who shall have the means to 
reasonably market said apartment complex during 
said 90 day period, or such extended periods as shall 
be allowed, and the name of said realtor shall be 
furnished this Court by Debtor immediately after the 
effective date of this Order, with copies of said 
notification to the United States Trustee, Bruce 
Brennan, as Attorney for Debtor's Contract Sellers, 
and to Clay Cox, as Attorney for certain of Debtor's 
Limited Partners. 
That any proposals to purchase of said apartment 
complex shall be subject to approval of this Court 
after Notice and Hearing thereon, and Debtor shall 
immediately submit any such proposals received to 
this Court together with its recommendation thereto. 
 
 
On May 1, 1989, the Debtor and William Wright 
(WRIGHT) entered into a Uniform Listing Contract 
which gave WRIGHT the “exclusive right” until 
August 1, 1989, to sell the apartment complex for a 
gross price of $2,000,000.00.   A standard form of 
listing contract was used, which provided, in part, as 
follows: 
If any sale or exchange is made by you, the owner, or 
anyone else during this period, the owner will pay a 
commission of ___4%____ of the purchase price 
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which shall be computed upon the full gross 
consideration.   If the owner accepts any real estate or 
any other property for part or all of the consideration, 
then the owner shall pay the commission upon the 
full gross consideration. 
Such compensation shall be paid if property is sold, 
conveyed or otherwise transferred within __0____ 
days after the termination of this authority or any 
extension thereof to anyone with whom agent or his 
subagent has had negotiations prior to final 
termination, before or upon termination of this 
agreement or any extension thereof.   However, I 
shall not be obligated to pay such compensation if a 
valid listing agreement is entered into during the term 
of said protection period with another licensed real 
estate broker and a sale, lease, or exchange of the 
property is made during the term of said protection 
period. 
The commission shall be earned upon execution by a 
purchaser of a contract to purchase containing the 
listed price as the offering price or upon execution by 
the seller of a contract to purchase containing a 
different price agreed to by the seller.   The 
commission shall be payable upon any of the 
following occasions:  a. Upon closing of the sale;  FN1


 
 
 


FN1. Certain of the standard provisions 
were deleted by the parties through 
delineation. 


 
The following additional provision was added to the 
standard form: 
Any sale hereunder shall be subject to the approval of 
the Bankruptcy Court, and in the event Bankruptcy 
Court approval for a sale to Purchaser hereunder is 
not obtained by Seller, then no commission shall be 
due or payable to you.   Subject to formal contract of 
sale to be negotiated between Purchaser and Seller. 
 
*937 The Court was not advised that WRIGHT was 
the realtor.   Nor was WRIGHT's employment 
authorized pursuant to Section 327 of the Bankruptcy 
Code, 11 U.S.C. Section 327, and Rule 2014 of the 
Bankruptcy Rules. 
 
On June 21, 1989, the Contract Sellers filed a Motion 
to Sell the apartment complex, alleging that the 
Debtor had not been successful in its attempt, that the 
apartment complex was not receiving adequate 
maintenance and was deteriorating, that its fair 
market value was decreasing, and that the Contract 
Sellers had found a buyer for $1,560,000.00. 
 


On June 23, 1989, the Debtor filed a motion for the 
Court to sell the apartment complex, alleging that the 
Debtor had received four proposals, and/or inquiries, 
as follows: 
A.  Proposal submitted by Jeff M. Tinervin, as Agent 
for Buyer, which Proposal was submitted by Bruce 
A. Brennan, as one of the contract sellers of Vernon-
Linden Associates, said proposal is dated June 7, 
1989, and it is to purchase all of said real estate for 
$1,560,000.00 and it was received on or about June 
22, 1989, said offer appears to be a conditional cash 
offer; 
B. Proposal by Michael Sauvageau, President of 
Quality Student Rentals, Inc., dated June 19, 1989, to 
purchase all of said real estate for $1,900,000.00, said 
offer appears to be in the nature of an option and/or 
agreement to purchase on or before December 31, 
1989;  said proposal could subject the estate to a real 
estate commission of approximately $35,000.00 from 
the payment of said purchase price; 
C. Proposal by George Callantine and Associates, 
dated May 30, 1989, to purchase said real estate for 
$1,200,000.00, with any equity therein to be paid in 
cash and assumptions of the existing mortgages; 
D. Proposal by David L. Lucher and William 
Shewman dated May 24, 1989, to purchase all of said 
real estate for $1,595,000.00, for cash on or before 
July 28, 1989, upon all conditions thereof being met. 
 
The Debtor's motion went on to allege:8.  That 
because of the variance in said proposals, plus the 
possibilities of some or all of said proposals being 
increased at a Court conducted sale, it is, in Debtor's 
opinion, impossible for it to make a recommendation 
as to which of said proposals would be beneficial to 
its Chapter 11 estate. 
9.  That it would be in the best interests of this estate 
and all interested parties if this Court, after notice to 
each of said potential purchasers, and all interested 
parties, conduct a sale of said real estate pursuant to 
Sections 363(b), (c), and (f), free and clear of all liens 
and interests, with any such liens and/or interests to 
attach to the proceeds of said sale in order of their 
priority thereto. 
 
The Debtor's motion requested[T]his Court send 
Notice of any hearing on this Motion to each of said 
proposers to purchase and all interested parties 
herein, that said Motion be allowed, that this Court 
conduct said sale as soon as possible, and the [sic] it 
have such other and further relief as is just. 
 
 
The Court held an extensive hearing on both motions 
to sell.   Attending the hearing were attorneys for the 
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Debtor, various secured creditors, and the Contract 
Sellers, along with various potential buyers and/or 
their real estate agents, including WRIGHT who 
represented three of the four potential buyers.   
During the hearing, no mention was made of 
WRIGHT's exclusive listing contract, although the 
Debtor's attorney did in general state that a sales 
commission would have to be paid, depending upon 
which buyer was successful, and when discussing the 
Contract Sellers' motion stated that the $90,000.00 
commission associated with that proposal would 
probably have to be shared.   Up to this point, no one, 
including WRIGHT, suggested that because of the 
uniform listing contract, either that a sale could not 
go forward or that WRIGHT had a claim to 
commissions. 
 
After conducting the hearing, the Court went off the 
record and gave the interested *938 parties an 
opportunity to discuss the various proposals.   When 
the Court went back on the record, it approved the 
Contract Sellers' motion and authorized the sale of 
the apartment complex free and clear of liens, with 
liens attaching to the proceeds.   After announcing its 
decision, the Debtor's attorney called to the Court's 
attention that the confirmed plan gave the Debtor 90 
days to list and sell the apartment complex, that he 
was not sure the 90 day period had expired, and if 
not, the Court should conduct a court sale.   The 
Debtor's attorney then went on to state that the 
apartment complex had been listed and an additional 
real estate commission might be due.   At this point 
WRIGHT stated he represented three of the potential 
buyers, he had multiple listed the apartment complex, 
he had done his job, and he should be paid his 
commission.   No mention of an exclusive listing 
contract was made. 
 
On September 12, 1989, an order was entered 
approving the Contract Sellers' proposed sale free and 
clear of liens, with liens attaching to the proceeds.   
There was a delay in the closing of the sale, and on 
September 29, 1989, the Contract Sellers filed a 
motion which sought to extend the closing date, and 
the purchaser filed a motion requesting an extension 
of time within which to close the transaction and 
approving specific terms of the settlement statement.   
One of the items in the settlement statement was the 
$90,000.00 real estate commission to the purchaser 
(TINERVIN).   In response, WRIGHT filed an 
objection to the payment of any commission to 
TINERVIN on the grounds that he had a superior 
claim for a commission pursuant to the exclusive 
listing contract.   A hearing was held on the motion 
and WRIGHT's objection.   WRIGHT did not object 


to extending the time for closing.   In fact, he took the 
position the apartment complex should be sold and 
the monies paid subject to claims of parties in 
interest.   He also took the position that he was 
entitled to a commission, and was speaking up to 
protect his claim, as he did not want to be bound by 
any court order approving the $90,000.00 
commission unless it was clear that he was claiming 
his commission.   At that point he was represented by 
an attorney who argued, first, that WRIGHT had an 
exclusive listing contract with the Debtor and 
therefore the Debtor is liable for a commission, and 
second, as the listing agent, WRIGHT was entitled to 
one-half of his commission. FN2


 
 


FN2. One-half of 4%, or 2%, times the 
selling price which equals a $31,200.00 
commission. 


 
Paragraph 7 of the court approved proposal provides 
as follows: 
7.  A brokerage fee of $90,000.00 to be paid to 
Tinervin Rentals, Inc. to be shared by all cooperating 
brokers.   The brokerage fee to be paid at closing. 
 
TINERVIN took the position that WRIGHT was not 
the listing broker, nor a cooperating broker, that any 
claims WRIGHT might have against the Debtor 
based upon the exclusive listing contract are separate 
from any claims WRIGHT might have against 
TINERVIN, and if WRIGHT has a claim against 
TINERVIN he could raise it by suit in state court.   
This Court indicated in an oral ruling that it was 
going to permit the sale to go forward on certain 
conditions, one of which was that TINERVIN was 
entitled to his commission subject to any claims that 
WRIGHT might have on the basis of being a 
cooperating broker, or any claims that he might have 
to the proceeds based upon the exclusive listing 
contract.   Shortly thereafter, this Court entered an 
order allowing the sale, which provided in part as 
follows:3.  Credits and expenses of sale are hereby 
approved and allowed as described in the settlement 
sheet attached hereto as Exhibit “B” with any 
commission claims of William Wright, as a 
cooperating broker, to be determined by a final 
decision of a Court of competent jurisdiction payable 
from funds distributed to Tinervin Rentals. 
.... 
7.  That the lien of Champion Federal Savings & 
Loan Association, Citizens Savings Bank and 
BancMidwest of Bloomington, Illinois, if any of said 
liens are allowed as well as any other approved or 
legally allowable liens including any allowed claim 
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of William Wright *939 against the debtor in 
possession as a result of the listing agreement shall 
attach to and be paid from the debtor in possession 
account created from the net sale proceeds. 
8.  That any allowed and unpaid liens of Champion 
Federal Savings & Loan Association, Citizens 
Savings Bank and BancMidwest of Bloomington, 
Illinois, as well as any other approved or legally 
allowable claims, any administrative costs, any claim 
of William Wright against the debtor in possession as 
a result of the listing agreement between William 
Wright and the debtor in possession and any claims 
of unsecured creditors shall attach to the transferred 
debtor in possession account and any remaining 
undisbursed funds in the net sale proceeds account, if 
any, shall be paid in whatever priority is as hereafter 
determined by this Court. 
 
 
WRIGHT filed a claim against the sale proceeds, 
contending that he had an exclusive listing contract 
with the Debtor, that the normal and customary 
practice was to divide a commission, and that he is 
entitled to 2% of the sales proceeds, or $31,200.00.   
The secured creditors objected to his claim on the 
grounds that WRIGHT's claim should be asserted 
against TINERVIN, who received the $90,000.00 
commission, and/or against the Debtor based upon a 
breach of contract, but not against the proceeds from 
the sale. 
 
At the hearing, WRIGHT argued there were two 
issues.   The first is whether he had a claim at all.   
Here he took the position that he does, based upon 
the exclusive listing contract and Illinois law which 
gives a realtor holding an exclusive listing contract a 
commission regardless of whether he is the procuring 
broker.   The second issue is, if he is entitled to a 
commission, where does the money come from.   
Here he argued that he is not claiming that he has a 
lien prior to secured creditors under Illinois law, but 
that secured creditors must pay their share of 
administrative costs if they are benefited, and secured 
creditors did benefit, so they should pay the 
commission.   He also argued that he should not be 
barred from receiving his commission just because 
TINERVIN also received a commission.   Finally, he 
argued that he is looking to the Debtor because his 
contract is with the Debtor. 
 
In response, the secured creditors argued that under 
Illinois law, a realtor's claim for commission comes 
behind secured creditors, that the exclusive listing 
contract provided two criteria for payment (1) court 
approval, which was not obtained, and (2) that 


WRIGHT must be responsible for the buyer, which 
he wasn't, and that WRIGHT's claim should be 
directed against TINERVIN or the Debtor but not 
against the sale proceeds. 
 
The Contract Sellers, who also are claiming an 
interest in the proceeds, argued that WRIGHT's 
employment was not authorized by Section 327 of 
the Bankruptcy Code and Bankruptcy Rule 2014.   
They also argued that because of the way the 
exclusive listing agreement was drafted, WRIGHT 
had no claim for commissions.   Specifically, 
paragraph 3 deleted the reference to a commission 
being due because of a sale by “anyone else”, and 
this sale was not by the Debtor but through the efforts 
of the Contract Sellers.   They also contend the 
provisions of paragraph 5 of the listing agreement 
were not met.   Finally, they argued that the listing 
agreement made the commission subject to court 
approval, and as the Court didn't accept any of 
WRIGHT's offers, the commission was not earned. 
 
This Court has gone to great lengths to outline the 
facts of what transpired in this matter and the 
positions of the parties in order to deliniate the issue 
that is before it and the issues which are not before it.   
What is not before this Court is whether WRIGHT 
has a claim against TINERVIN based on WRIGHT 
being the listing agent or a claim against the Debtor 
for breach of the exclusive listing contract.   The 
issue is whether WRIGHT's claim for a commission 
against the sale proceeds has priority over the 
mortgage claims of secured creditors. 
 
WRIGHT's first argument that under Illinois law a 
broker with an exclusive listing agreement is entitled 
to the commission stated in the contract upon the sale 
of the *940 property regardless of whether the broker 
was the procuring cause of the sale and that he 
became entitled to a commission upon the sale of the 
apartment complex, misses the point.   Under state 
law he may very well be entitled to a commission. FN3  
But he has cited no authority, nor is the Court aware 
of any which allows him to claim a lien for a 
commission on the sale proceeds or that such a lien 
comes ahead of the mortgage claims of secured 
creditors.   WRIGHT's contract with the Debtor did 
not provide his commission was to be paid from the 
sale proceeds, it merely provided for a commission of 
4% of the sale price. 
 
 


FN3. This observation should not be 
construed as this Court's conclusion that 
WRIGHT is entitled to a commission.   That 
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determination can only be made by this 
Court after WRIGHT has filed a complaint 
asserting a claim against the debtor.   If such 
occurs, the probable defense is that 
WRIGHT's commission was payable only if 
a purchaser provided by him was approved 
by the Court, and inasmuch as he did not 
provide the purchaser, he is not entitled to a 
commission. 


 
 [1] [2] Under Illinois law a mere claim to a 
commission does not create a lien on the proceeds.  
Mayfield v. Turner, 180 Ill. 332, 54 N.E. 418 (1899).   
Furthermore, the terms of payment of a broker's 
commission is a matter of the employment contract, 
and in the absence of any contrary provision the 
payment of the commission is the owner's 
responsibility.  Webster v. Hochberg, 105 Ill.App.2d 
466, 245 N.E.2d 529 (1st Dist.1969). 
 
 [3] Therefore, based on Illinois law, it is clear that 
WRIGHT does not have a lien, let alone a lien that 
comes ahead of the mortgage claims of secured 
creditors.   Any claim WRIGHT might have is junior 
to the mortgage claims of the secured creditors.   But 
there are no sale proceeds over what is required to 
pay secured creditors.   In fact, the claim of the most 
junior secured creditor will not be paid in full. 
 
 [4] In an attempt to reach the sale proceeds, 
WRIGHT also argues that where a bankruptcy court 
is burdened with the sale of collateral in lieu of 
cumbersome state law foreclosure proceedings and 
the sale results in no monies for general creditors, 
equity requires the secured creditors to bear the costs 
of administration which in this case includes the real 
estate commission incurred by the Debtor.   In order 
to obligate the secured creditors under Section 506, 
11 U.S.C. Section 506, for WRIGHT's commission, 
WRIGHT must establish (1) his commission is 
reasonable, (2) it was necessary, and (3) the secured 
creditors benefited from his efforts.   In the Matter of 
Trim-X, 695 F.2d 296 (7th Cir.1982).   WRIGHT's 
argument fails because he failed to establish the third 
element.   WRIGHT's exclusive listing agreement 
provided that any proposal he produced was subject 
to court approval.   The proposals he produced were 
not accepted by the Court.   Instead, the Court 
approved the TINERVIN proposal produced by the 
contract sellers.   It follows that his efforts were of no 
benefit to the secured creditors.   He accepted 
conditional employment, and cannot now complain if 
the condition requiring court approval prevents him 
from recovering a commission. 
 


After paying the senior mortgage holders, the Debtor 
continues to hold $25,191.71 in a cash investment 
account, and $4,316.60 in a DIP account, which 
represents rental income paid to the Debtor by the 
previous apartment managers after the Debtor filed 
its Chapter 11 proceeding.   The total of those 
amounts is substantially less than the amount due the 
junior mortgage holder.   Both the junior mortgage 
holder and the Contract Sellers claim the funds held 
in the two accounts.   They agreed among themselves 
that if WRIGHT's claim was denied they would settle 
their dispute by having the junior mortgage holder 
receive the funds in the two accounts and pay the 
Contract Sellers $2,000.00 and release the Contract 
Sellers from their guaranty.   The Debtor objected to 
the junior mortgage holder receiving the funds in the 
DIP account. 
 
The first basis for the objection is based upon the 
holding in In re Neideffer, 96 B.R. 241 
(Bkrtcy.D.N.D.1988).   In that case the junior 
mortgage holder claimed rents pursuant to a 
provision in the mortgage, rather than a separate 
assignment, and the value of the real estate was less 
than the *941 amount of the senior mortgage.   The 
trustee relied on Section 506(d), 11 U.S.C. Section 
506(d), to strip away the junior mortgage on the real 
estate, and argued that as the junior mortgage holder 
had no claim to the underlying real estate, it had no 
claim to the rents arising from the real estate.   The 
issue was whether a junior mortgage holder who is 
completely unsecured as regard to the real estate is 
also unsecured as to any interest it has in rents arising 
by virtue of the interest created by the rent 
assignment in the mortgage.   The court held that 
because the security interest in rents was derivative 
and not a separate assignment, it did not survive the 
trustee's Section 506 strip down remedy and because 
the junior mortgage holder had no claim to the 
underlying real estate, it had no claim to the rents 
arising from that real estate. 
 
The Debtor takes a similar position in this case.   The 
junior mortgage holder's claim is subject to being 
stripped down to the remaining proceeds of sale and 
as it no longer has a secured claim to the underlying 
real estate, it has no claim to the rents arising from 
that real estate. 
 
Just as in Neideffer, in this case the junior mortgage 
holder's claim to rents arises out of the mortgage and 
not from a separate assignment.   However, the claim 
is different from that in Neideffer in that it is not 
totally unsecured as to the underlying real estate, but 
is undersecured.   That being so, this Court cannot 
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think of any good reason why the junior mortgage 
holder should be deprived of the benefit of its 
bargain, nor has the Debtor suggested any.   The 
junior mortgage holder still has a claim against a 
portion of the sale proceeds against which a further 
claim against the rentals could attach.   Absent the 
bankruptcy, if a foreclosure had been filed, the junior 
mortgage holder would have had a claim against the 
real estate and the rentals, and to the extent the value 
of the real estate was not used to pay it, the junior 
mortgage holder would have been entitled to look to 
the rentals. 
 
 [5] The next basis of the Debtor's objection is 
founded on the holding in Rohrer v. Deatherage, 336 
Ill. 450, 168 N.E. 266, that under Illinois law a 
mortgagor is entitled to the rents until the mortgagee 
takes steps to enforce its lien on the rents and that the 
junior mortgage holder has not taken such a step. FN4  
Illinois law recognizes that a mortgagor is regarded 
as the owner of the real estate for all beneficial 
purposes, subject to the rights of the mortgagee.   In 
In re Southern Gardens, Inc., 39 B.R. 671 
(Bkrtcy.S.D.Ill.1982), the bankruptcy court applied 
these principles in holding that a mortgagee had no 
right to receive rents until it made a demand in the 
bankruptcy proceedings. 
 
 


FN4. Overruled on other grounds by Kling 
v. Ghilarducci, 3 Ill.2d 454, 121 N.E.2d 752 
(1954).   However, Anna National Bank v. 
Prater, 154 Ill.App.3d 6, 107 Ill.Dec. 26, 
506 N.E.2d 769 (5th Dist.1987) stands for 
the proposition upon which the Debtor 
relies. 


 
 [6] [7] But there is another principle of law which 
has equal application.   Where rents are placed into 
the custody and control of the law, the priority of the 
mortgagee will be recognized.  In re TM Carlton 
House Partners, Ltd., 91 B.R. 349 
(Bkrtcy.E.D.Pa.1988);  In re DiToro, 22 B.R. 392 
(Bkrtcy.E.D.Pa.1982).   Had this Chapter 11 been 
filed with the purpose of reorganizing the Debtor, the 
Debtor's position might have merit.   However, this 
has always been a liquidating Chapter 11 with the 
purpose of selling the apartment complex and 
satisfying the mortgage holders' claims.   As that is 
the purpose of the Chapter 11, there is no good 
reason why the junior mortgage holder should not 
receive the benefit of its bargain by obtaining the 
rents which were paid since the filing of the Chapter 
11.   If the case had been filed as a Chapter 7, the 
junior mortgage holder could have proceeded to lift 


the stay and reach the rents by proceeding with a 
foreclosure under state law.   FN5  By using a Chapter 
11 proceeding, a foreclosure was avoided, but the 
result vis-a-vis the junior mortgage holder was the 
same-a sale of the real estate with the proceeds 
applied to the secured debt. 
 
 


FN5. Specifically see Ill.Rev.Stat.1989, ch. 
110, para. 15-1701 and para. 15-1703. 


 
*942 Furthermore, the Debtor's plan calls for a 
distribution first to secured creditors and provides 
that the plan would be funded as follows: 
1.  Out of its regular business operations to the date 
of sale of its said property; 
2.  Collection of rents and cash on hand, which is 
anticipated to be approximately $14,890.00 on the 
effective date of Debtor's Plan of Reorganization;  
and 
3.  The net proceeds received by Debtor from the sale 
of said apartment complex. 
 
This provision of the plan is important because it 
created in the junior creditor a legitimate expectation 
that rents would be used to pay its secured claims. 
 
Finally, the order confirming the second amended 
plan provided that the portion of the plan regarding 
the sale of the property would be confirmed but that 
the objections by the contract sellers and certain of 
the limited partners would be reserved.   That order 
further provided that the sale would be free and clear 
of liens, with the liens and encumbrances to be 
determined by the Court at a later date.   It then 
provided: 
That all other matters pertinent to said Plan, 
including, but not necessarily limited to any 
Objections to and/or allowance of any claims against 
this estate or the classification in said Plan of any 
Claimholders of Debtor, are hereby reserved and 
shall be acted upon by this Court once a 
determination has been made that there will be funds 
available to make the payments contemplated in said 
Plan. 
 
These provisions further support the conclusion that 
the rents were under the “custody of the law” and as 
such were subject to the priority of the junior 
mortgagee. 
 
This Opinion is to serve as Findings of Fact and 
Conclusions of Law pursuant to Rule 7052 of the 
Rules of Bankruptcy Procedure. 
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See written Order. 
 
 


ORDER  
 
For the reasons set forth in an Opinion filed this day; 
 
IT IS, THEREFORE, ORDERED: 
 
1. The objections to the claim of William Wright 
against the proceeds arising from the sale of the 
apartment complex be and the same are hereby 
ALLOWED, and William Wright shall have no claim 
against those proceeds. 
 
2. That the claim of BancMidwest of Bloomington, 
Illinois, against the funds being held by the Debtor in 
the cash investment account and the DIP account is a 
secured claim and the bank is entitled to those 
monies. 
 
Bkrtcy.C.D.Ill.,1990. 
In re Vernon-Linden Associates 
117 B.R. 934 
 
END OF DOCUMENT 
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United States Court of Appeals,Second Circuit. 
BELL & HOWELL:  MAMIYA CO., Plaintiff-


Appellee, 
v. 


MASEL SUPPLY CO. CORP., Defendant-Appellant. 
No. 1086, Docket 82-7867. 


 
Argued March 28, 1983. 


Decided Oct. 4, 1983. 
 
Exclusive United States distributor of imported 
cameras brought Lanham Act suit against defendant 
importer.   The United States District Court for the 
Eastern District of New York, Edward R. Neaher, J., 
548 F.Supp. 1063, granted preliminary injunction, 
and defendant appealed.   The Court of Appeals, 
Pierce, Circuit Judge, held that it was abuse of 
discretion to grant interlocutory relief absent factual 
support for conclusion that substantial likelihood of 
confusion existed. 
 
Vacated and remanded. 
 


West Headnotes 
 
[1] Trademarks 382T 1704(2) 
 
382T Trademarks 
     382TIX Actions and Proceedings 
          382TIX(F) Injunctions 
               382Tk1701 Preliminary or Temporary 
Injunctions 
                    382Tk1704 Grounds and Subjects of 
Relief 
                         382Tk1704(2) k. Infringement in 
General. Most Cited Cases
 (Formerly 382k620) 
 
 Trademarks 382T 1704(9) 
 
382T Trademarks 
     382TIX Actions and Proceedings 
          382TIX(F) Injunctions 
               382Tk1701 Preliminary or Temporary 
Injunctions 
                    382Tk1704 Grounds and Subjects of 
Relief 
                         382Tk1704(9) k. Similarity;  
Likelihood of Confusion. Most Cited Cases


 (Formerly 382k620) 
It was abuse of discretion, in Lanham Act suit, to 
preliminarily enjoin defendant importer from 
distributing cameras bearing certain trademarks and 
from engaging in related activity where there was no 
irreparable injury in that there appeared to be little 
confusion, if any, as to origin of goods and no 
significant likelihood of damage to reputation of 
plaintiff, the exclusive distributor.  Lanham Trade-
Mark Act, § §  31(1), 34-36, 39, 43(a), 15 U.S.C.A. § 
§  1114(1), 1116-1118, 1121, 1125(a);  
N.Y.McKinney's General Business Law §  368-d. 
 
[2] Trade Regulation 382 626 
 
382 Trade Regulation 
     382I In General 
          382I(G) Actions 
               382I(G)4 Preliminary or Temporary 
Injunction 
                    382k626 k. Affidavits and Other 
Evidence. Most Cited Cases
Lanham Act plaintiff bears the same burden as other 
litigants in seeking interlocutory relief, but the 
peculiar difficulty of proving injury from false 
advertising must be taken into account.  Lanham 
Trade-Mark Act, §  1 et seq., 15 U.S.C.A. §  1053 et 
seq. 
 
[3] Trademarks 382T 1707(7) 
 
382T Trademarks 
     382TIX Actions and Proceedings 
          382TIX(F) Injunctions 
               382Tk1701 Preliminary or Temporary 
Injunctions 
                    382Tk1707 Proceedings 
                         382Tk1707(7) k. Hearing and 
Determination. Most Cited Cases
 (Formerly 382k628) 
Although at preliminary injunction phase of Lanham 
Act suit the district court should not have discussed 
ultimate issues of substantial likelihood of 
infringement and violation of Tariff Act, such 
findings were not binding at trial of the merits.  
Lanham Trade-Mark Act, § §  1 et seq., 42, 15 
U.S.C.A. § §  1053 et seq., 1124;  Tariff Act of 1930, 
§  526, 19 U.S.C.A. §  1526. 
 
 
*42 Nathan Lewin, John F. Savarese, Miller, 
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Cassidy, Larroca & Lewin, Richard H. Stern, Stern & 
Robert, of counsel, Washington, D.C., Kenneth R. 
Umans, Nims, Howes, Collison & Isner, New York 
City, for defendant-appellant. 
Robert E. Wagner, Chicago, Ill. (Robert E. Browne, 
Alan L. Barry, Linda A. Kuczma, Wallenstein, 
Wagner, Hattis, Strampel & Aubel, Chicago, Ill., 
John E. Kidd, Joseph J.C. Ranalli, Robert M. 
Kunstadt, Pennie & Edmonds, New York City, 
Michael W. Havrilla, Osawa & Co., Mount Prospect, 
Ill., of counsel), for plaintiff-appellee. 
Milton A. Bass, Jacob Laufer, Steven R. Trost, 
Howard I. Schneider, Bass, Ullman & Lustigman, 
New York City, for American Free Trade Ass'n and 
Importers Federation of America as amici curiae. 
Thompson & Knight, Dallas, Tex., Fried, Frank, 
Harris, Shriver & Jacobson, New York City, for 
Plastics Mfg. Co. as amicus curiae. 
William F. Sondericker, Mary C. Mone, Olwine, 
Connelly, Chase O'Donnell & Weyher, New York 
City, for Progress Trading Co. as amicus curiae. 
Gail T. Cumins, Peter Jay Baskin, Ned H. Marshak, 
Sharretts, Paley, Carter & Blauvelt, P.C., New York 
City, for Sanyo Elec. Inc. as amicus curiae. 
Steven P. Kersner, David R. Amerine, Stein, Shostak, 
Shostak & O'Hara, Sheldon I. London, James R. 
Atwood, Eugene A. Ludwig, Scott D. Gilbert, 
Margaret R. Alexander, Covington & Burling, G. 
Hamilton *43 Loeb, Paul, Hastings, Janofsky & 
Walker, Washington, D.C., for Trademark Group of 
the American Ass'n of Exporters and Importers, 
American Watch Ass'n, Bojorquez Mexican Food 
Coalition, and Jewelers of America, Inc. as amici 
curiae. 
Richard H. Abbey, Chief Counsel, U.S. Customs 
Service, William F. Baxter, Asst. Atty. Gen., Abbott 
B. Lipsky, Jr., Barry Grossman, Stephen F. Ross, 
Dept. of Justice, Washington, D.C., for the U.S. as 
amicus curiae. 
 
Before KEARSE, PIERCE and PRATT, Circuit 
Judges. 
PIERCE, Circuit Judge: 
Masel Supply Co. Corp. (Masel) appeals from an 
order of the United States District Court for the 
Eastern District of New York, Edward R. Neaher, 
Judge, entered October 1, 1982, granting a 
preliminary injunction in favor of Bell & Howell:  
Mamiya Co. (BHMC)  FN1 and enjoining Masel from 
distributing products bearing certain trademarks and 
from engaging in certain related activities.   Masel 
alleges that the district court erred in issuing a 
preliminary injunction against it.   The principal issue 
addressed by this court is a threshold question of 
whether the district court properly applied the 


standard in this circuit for granting a preliminary 
injunction.   For the reasons set forth below, we 
vacate the grant of the preliminary injunction and 
remand for further proceedings. 
 
 


FN1. In January, 1982, BHMC's name was 
changed to “Osawa & Co.”   Nevertheless, 
this opinion will continue to refer to 
appellee as “BHMC.”   Osawa Precision 
Industries, Inc., a sister company and 
wholly-owned subsidiary of Osawa Japan, 
recently acquired 51% ownership of BHMC.   
Osawa Japan retains 93% ownership of 
BHMC through Osawa USA and Osawa 
Precision Industries, Inc. 


 
I. FACTS  


 
A. Distribution of Mamiya Cameras in the United 


States 
 
 
BHMC is a Delaware corporation and is the 
registered owner of three “MAMIYA” trademarks in 
the United States:  “MAMIYA” (No. 785,979);  
“MAMIYA-SEKOR” (No. 795,165);  and 
“MAMIYA C” (No. 812,970).   It imports and sells a 
variety of photographic equipment under these 
marks, including so-called “medium format 
photographic equipment.”  FN2  All of this equipment 
is manufactured in Japan by the Mamiya Camera Co. 
(Mamiya Co.), a Japanese corporation, which sells 
the equipment to its exclusive worldwide distributor, 
J. Osawa & Co. Ltd. (Osawa Japan), a Japanese 
corporation, FN3 which, in turn, sells the equipment to 
BHMC.   By oral agreement between Osawa Japan 
and BHMC, the latter is the exclusive authorized 
distributor of MAMIYA cameras in the United 
States.   BHMC also markets Bell & Howell and 
Osawa photographic equipment.   BHMC claims to 
have spent in excess of five million dollars in 
national and local promotion and advertising of the 
products it marketed in 1980, but claims to have 
reduced that figure in 1981 due to the depressed 
economy and the “drastic adverse effect of ‘so-called 
genuine’ goods importation.” 
 
 


FN2. A medium format camera is used 
principally by professional photographers 
and sophisticated amateurs, and utilizes 
120/220 film.   Appellant alleges that there 
are no United States manufacturers of 
medium format single lens reflex cameras 
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and that only five foreign manufacturers 
compete in the medium format line. 


 
FN3. By contract with Mamiya Co., Osawa 
Japan holds the exclusive right to distribute 
MAMIYA medium format equipment 
worldwide, except in Japan, where Mamiya 
Co. distributes its own goods. 


 
Masel, a New York corporation whose business 
office is located in Brooklyn, New York, is a 
wholesaler of cameras.   Since early 1981, Masel has 
been engaged in the business of importing MAMIYA 
medium format cameras, lenses, and accessories by 
purchasing them from an international dealer in Hong 
Kong, who, in turn, had purchased them lawfully 
from Osawa Japan.   According to Masel, prior to 
importing any MAMIYA products, it inquired of the 
United States Customs Service whether the 
MAMIYA trademark was registered with Customs 
and was informed that the *44 mark was not 
registered.   Thus, Masel asserts it appeared that 
MAMIYA cameras could be imported without 
restriction.   After importation, Masel apparently sold 
the photographic equipment, as received and at prices 
substantially below those charged by BHMC, to retail 
dealers in New York and other United States 
metropolitan areas.   The district court preliminarily 
found that the equipment sold by Masel was made by 
Mamiya Co. and was distributed by Osawa Japan. 
 
 


B. Corporate Relationship-Control of BHMC 
 
Osawa USA, a New York corporation which is a 
wholly owned subsidiary of Osawa Japan, currently 
owns 93% of BHMC's stock.   Mamiya Co. owns the 
remaining 7%. 
 
There is no formal written agreement between Osawa 
Japan and BHMC.   Rather, BHMC orders products 
from Osawa Japan by individual purchase orders.   
An oral agreement does, however, exist.   Under the 
terms of the oral agreement, BHMC is the exclusive 
distributor of MAMIYA products in the United States 
and BHMC is to purchase all of its requirements from 
Osawa Japan. 
 
Osawa Japan influences BHMC's business in 
MAMIYA goods bearing the above-mentioned 
trademarks in several important areas:  (1) packaging 
of the product;  (2) warranty;  and (3) price. 
 
 


1. Packaging 


 
The MAMIYA brand products purchased by BHMC 
from Osawa Japan are not repackaged by BHMC.   
The only change in the packaging made by BHMC is 
that it affixes a label to the product indicating a “part 
number reference.”   An instruction booklet is placed 
in the package in Japan by Mamiya Co., as is a 
warranty card. 
 
 


2. Warranty 
 
BHMC provides a limited one-year written warranty 
with the MAMIYA products that it markets.   Also, 
BHMC determines the type of warranty that it wishes 
to offer on the MAMIYA products.   BHMC then 
forwards its request for inclusion of printed warranty 
cards in the products it orders to Osawa Japan, which 
in turn requests of Mamiya Co. that such inclusions 
be made.   It appears that Osawa Japan has no input 
regarding the terms of the warranty.   Under the terms 
of the warranty, photographic equipment in need of 
repair is to be sent to BHMC.   Mamiya Co. 
reimburses BHMC for repair work BHMC does 
under the warranty on MAMIYA products, although 
the record is not clear as to whether this 
reimbursement is partial or full. 
 
 


3. Price 
 
Osawa Japan does not set BHMC's published selling 
prices of the MAMIYA products BHMC markets.   
Osawa Japan does, however, set BHMC's purchase 
cost, and BHMC pays Osawa Japan directly for all 
products it receives from Osawa Japan. 
 
 


C. District Court Proceedings 
 
A complaint was filed by BHMC on July 28, 1981. 
FN4  The complaint sought, among other things, to 
“preliminarily and permanently [enjoin]” Masel from 
using the allegedly infringing marks in connection 
with “advertising, offering for sale and/or sale of any 
photographic products unless specifically authorized 
by BHMC,” or otherwise infringing the marks.   
Masel counterclaimed for false designation of origin 
under 15 U.S.C. § §  1064(c), 1125(a) (1976);  
cancellation of BHMC's MAMIYA trademarks under 
section 37 of the Trademark Act of 1946, 15 U.S.C. §  
1119 (1976);  violation of section 73 of the Wilson 
Tariff Act, 15 U.S.C. §  8 (1976);  and violation of 
section 1 of the Sherman Anti-Trust Act, 15 U.S.C. §  
1 (1976).   After a hearing, in a *45 decision dated 
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September 30, 1982, the district court granted a 
preliminary injunction. FN5  The court's opinion 
focused on cases pertaining to importation into the 
United States of goods with infringing marks.   The 
district court framed the issue as “whether an 
American company [BHMC], which is engaged on 
an exclusive basis in the business of importing and 
selling trademarked goods of foreign manufacture 
under United States trademark rights owned by it, 
may enjoin another's [Masel's] unauthorized, 
competitive sale in the United States of the same 
identically trademarked goods, which were made and 
placed in the stream of international commerce by the 
foreign manufacturer [Mamiya Co.], who did not 
intend that such goods be sold here.”   Bell & 
Howell:  Mamiya Co. v. Masel Supply Co., 548 
F.Supp. 1063, 1064-65 (E.D.N.Y.1982).   The court 
discussed cases construing section 27 of the 
Trademark Act of 1905, the predecessor to section 42 
of the Lanham Act, and section 526 of the Tariff Act 
of 1930.   The court stated that it was deciding this 
case “upon the fundamental question of trademark 
law, whether or not the defendant's use of the 
MAMIYA marks on medium format photographic 
equipment is likely to cause confusion with the 
plaintiff's use of the mark.”  Id. at 1079.   The court 
concluded that “[i]t is clear that such a substantial 
likelihood of confusion exists in this case.”  Id. 
 
 


FN4. The complaint alleged that Masel was 
guilty of infringement of certain United 
States trademarks in violation of 15 U.S.C. § 
§  1114(1), 1116, 1117, 1118 and 1121 
(1976);  unfair competition in violation of 
15 U.S.C. § §  1121 and 1125(a) (1976);  
common law unfair competition;  dilution in 
violation of N.Y.Gen.Bus.Law §  368-d 
(McKinney 1968);  and conspiracy to 
commit trademark infringement under the 
laws of the State of New York. 


 
FN5. A temporary restraining order had 
been issued originally on July 30, 1981;  it 
remained in effect by consent of the parties 
until the preliminary injunction was issued. 


 
II. DISCUSSION  


 
To obtain a preliminary injunction in this circuit, a 
party must make “a showing of (a) irreparable harm 
and (b) either (1) likelihood of success on the merits 
or (2) sufficiently serious questions going to the 
merits to make them a fair ground for litigation and a 
balance of hardships tipping decidedly toward the 


party requesting the preliminary relief.”  Jackson 
Dairy, Inc. v. H.P. Hood & Sons, Inc., 596 F.2d 70, 
72 (2d Cir.1979) (per curiam);  see also Warner 
Bros., Inc. v. Gay Toys, Inc., 658 F.2d 76, 78-79 (2d 
Cir.1981) (same standard applicable in trademark 
infringement cases).   The moving party has the 
burden of proving each of these elements.  Robert W. 
Stark, Jr., Inc. v. New York Stock Exchange, Inc., 466 
F.2d 743, 744 (2d Cir.1972) (per curiam). 
 
“Perhaps the single most important prerequisite for 
the issuance of a preliminary injunction is a 
demonstration that if it is not granted the applicant is 
likely to suffer irreparable harm before a decision on 
the merits can be rendered.”   11 C. Wright & A. 
Miller, Federal Practice and Procedure §  2948, at 
431 (1973) (footnote omitted).   Cf. Doran v. Salem 
Inn, Inc., 422 U.S. 922, 931, 95 S.Ct. 2561, 2567, 45 
L.Ed.2d 648 (1975) (“traditional standard for 
granting a preliminary injunction requires the 
plaintiff to show that in the absence of its issuance he 
will suffer irreparable injury”);  Rondeau v. Mosinee 
Paper Corp., 422 U.S. 49, 56, 95 S.Ct. 2069, 2075, 
45 L.Ed.2d 12 (1975) (“irreparable harm necessary to 
support an injunction”);  Sampson v. Murray, 415 
U.S. 61, 88, 94 S.Ct. 937, 952, 39 L.Ed.2d 166 
(1974) (“ ‘basis of injunctive relief has always been 
irreparable harm and inadequacy of legal remedies' ”) 
(citing Beacon Theatres, Inc. v. Westover, 359 U.S. 
500, 506-07, 79 S.Ct. 948, 954, 3 L.Ed.2d 988 
(1959));  Greenwald v. Whalen, 609 F.2d 665, 668 n. 
2 (2d Cir.1979) (“plaintiff must also show irreparable 
injury”). 
 
In general, the standard of appellate review of the 
grant of a preliminary injunction is “whether the 
issuance of the injunction, in the light of the 
applicable standard, constituted an abuse of 
discretion.”  Doran, 422 U.S. at 932, 95 S.Ct. at 
2568;  see Societe Comptoir De L'Industrie 
Cotonniere Etablissements Boussac v. Alexander's 
Department Stores, Inc., 299 F.2d 33, 35 (2d 
Cir.1962). 
 
 [1] Applying these principles to the instant case, we 
hold that the district court's grant of preliminary 
injunctive relief must be vacated.   As stated above, 
the district court concluded that “a substantial 
likelihood of confusion exists in this case.”  *46Bell 
& Howell:  Mamiya Co., 548 F.Supp. at  1079.   
However, there is an absence of factual support in the 
district court's opinion for this conclusion which 
apparently related to the irreparable injury prong of 
the preliminary injunction test.   Whether irreparable 
injury exists is a determination to be made in the first 
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instance by the district court.   On the basis of the 
present record, irreparable injury may well not be 
present herein since there would appear to be little 
confusion, if any, as to the origin of the goods and no 
significant likelihood of damage to BHMC's 
reputation since thus far it has not been shown that 
Masel's goods, which have a common origin of 
manufacture with BHMC's goods, are inferior to 
those sold by BHMC and are injuring BHMC's 
reputation.   Further, it does not appear that the lack 
of warranties accompanying MAMIYA cameras sold 
by Masel amounts to irreparable injury, since the 
consumer can be made aware by, among other things, 
labels on the camera boxes or notices in 
advertisements as to whether the cameras are sold 
with or without warranties.   Thus, less drastic means 
would appear to be available to avoid the claimed 
confusion.   Further, should there be an ultimate 
decision in BHMC's favor, it could seek relief 
through a permanent injunction, an accounting, or an 
award of damages.   For purposes of our review, it 
suffices that thus far irreparable injury has not been 
demonstrated, and, consequently, it was an abuse of 
discretion for the district court to issue the 
preliminary injunction. 
 
 [2] Our recent decision in Coca-Cola Co. v. 
Tropicana Products, Inc., 690 F.2d 312, 316-17 (2d 
Cir.1982), is not to the contrary.   There we 
emphasized that the Lanham Act plaintiff bears the 
same burden as other litigants in seeking 
interlocutory relief, but that the peculiar difficulty of 
proving injury from false advertising must be taken 
into account by the district court.   The plaintiff 
complaining of false advertising must nevertheless 
show that “a significant number of consumers would 
be likely to be misled.”  Id. at 317.   On the facts of 
the present case, BHMC has not shown that the sale 
of the subject camera equipment by another 
distributor is likely to cause any consumer to be 
misled about the product he or she purchases. 
 
 [3] The failure of the district court to discuss, and of 
BHMC to prove, the irreparable injury prong of the 
preliminary injunction test obviates the need to 
determine whether a substantial likelihood of 
trademark infringement under the Lanham Act, 15 
U.S.C. §  1124 (Supp. V 1981), has been 
demonstrated or whether a violation of section 526 of 
the Tariff Act of 1930, 19 U.S.C. §  1526 (1976 & 
Supp. V 1981), has been shown.   We believe that 
these questions are directed at the ultimate merits of 
the controversy.   The Supreme Court has warned, 
“[I]t is generally inappropriate for a federal court at 
the preliminary-injunction stage to give a final 


judgment on the merits.”   University of Texas v. 
Camenisch, 451 U.S. 390, 395, 101 S.Ct. 1830, 1834, 
68 L.Ed.2d 175 (1981).   To the extent that the 
district court has discussed such issues, we note that 
“the findings of fact and conclusions of law made by 
a court granting a preliminary injunction are not 
binding at trial on the merits.” 
 
 


III. CONCLUSION  
 
We vacate the order issuing the preliminary 
injunction and remand the case to the district court 
for further proceedings. 
 
C.A.N.Y.,1983. 
Bell & Howell:  Mamiya Co. v. Masel Supply Co. 
Corp. 
719 F.2d 42, 5 ITRD 1209 
 
END OF DOCUMENT 


©  2006 Thomson/West. No Claim to Orig. U.S. Govt. Works. 
 



http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1982143991&ReferencePosition=316

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1982143991&ReferencePosition=316

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1982143991&ReferencePosition=316

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1982143991&ReferencePosition=316

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&SerialNum=1982143991

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&SerialNum=1982143991

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=15USCAS1124&FindType=L

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=15USCAS1124&FindType=L

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=19USCAS1526&FindType=L

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=19USCAS1526&FindType=L

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&ReferencePositionType=S&SerialNum=1981118825&ReferencePosition=1834

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&ReferencePositionType=S&SerialNum=1981118825&ReferencePosition=1834

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&ReferencePositionType=S&SerialNum=1981118825&ReferencePosition=1834

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&ReferencePositionType=S&SerialNum=1981118825&ReferencePosition=1834





 
 


©  Copyright 2006 West, Carswell, Sweet & Maxwell Asia and Thomson Legal & Regulatory Limited, ABN 64 058 


Date of Printing: MAR 30,2006 
 
 


KEYCITE 
 


Bell & Howell:  Mamiya Co. v. Masel Supply Co. Corp., 719 F.2d 42, 5 ITRD 1209 (2nd Cir.(N.Y.), Oct 04, 
1983) (NO. 82-7867, 1086) 


History 
Direct History 


  
 1 Bell & Howell: Mamiya Co. v. Masel Supply Co., 548 F.Supp. 1063, 4 ITRD 1006, 215 U.S.P.Q. 


870  (E.D.N.Y. Sep 30, 1982) (NO. 81 CV 2446 (ERN)) (Additional Negative History) (BNA 
Version)


Order Vacated by   
Bell & Howell:  Mamiya Co. v. Masel Supply Co. Corp., 719 F.2d 42, 5 ITRD 1209  (2nd 
Cir.(N.Y.) Oct 04, 1983) (NO. 82-7867, 1086) 


=
> 


2


  
Negative Citing References (U.S.A.) 


Disagreed With by 
 3 Premier Dental Products Co. v. Darby Dental Supply Co., Inc., 794 F.2d 850, 55 USLW 2068, 7 


ITRD 2617, 230 U.S.P.Q. 233  (3rd Cir.(Pa.) Jun 24, 1986) (NO. 85-1468) (Additional History) 
 HN: 1,3 (F.2d) (BNA Version)


Disagreement Recognized by 
 4 Mavic, Inc. v. Sinclair Imports, Inc., 1994 WL 7703  (E.D.Pa. Jan 12, 1994) (NO. CIV.A. 93-2444, 


CIV.A. 93-2448)  HN: 1,2,3 (F.2d) 
Distinguished by 


 5 Original Appalachian Artworks, Inc. v. Granada Electronics, Inc., 816 F.2d 68, 8 ITRD 2361, 1987-
1 Trade Cases  P 67,523, 2 U.S.P.Q.2d 1343  (2nd Cir.(N.Y.) Apr 07, 1987) (NO. 519, 86-7670) 
(Additional History)  HN: 1 (F.2d) (BNA Version)


  
Related References (U.S.A.) 


 6 Osawa & Co. v. B & H Photo, 589 F.Supp. 1163, 6 ITRD 1124, 223 U.S.P.Q. 124  (S.D.N.Y. May 
24, 1984) (NO. 83 CIV. 6874 (PNL)) (Additional History) (BNA Version)


 


914 668, or their Licensors. All rights reserved. 
 



http://www.westlaw.com/KeyCite/Default.wl?rs=dfa1.0&vr=2.0&CMD=KC&SerialNum=1983146139&HistoryType=N

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=0&SerialNum=1983146139

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=0&SerialNum=1982143920&CaseCite=719+F.2d+42&CaseSerial=1983146139

http://www.westlaw.com/KeyCite/Default.wl?rs=dfa1.0&vr=2.0&CMD=KC&SerialNum=1982143920&HistoryType=N

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=USPQ&FindType=0&SerialNum=1982143920&CaseCite=719F.2d42&CaseSerial=1983146139

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=USPQ&FindType=0&SerialNum=1982143920&CaseCite=719F.2d42&CaseSerial=1983146139

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=0&SerialNum=1983146139&CaseCite=719+F.2d+42&CaseSerial=1983146139

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=2&SerialNum=1986132636&CaseCite=719+F.2d+42&CaseSerial=1983146139

http://www.westlaw.com/KeyCite/Default.wl?rs=dfa1.0&vr=2.0&CMD=KC&SerialNum=1986132636&HistoryType=F

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=USPQ&FindType=2&SerialNum=1986132636&CaseCite=719F.2d42&CaseSerial=1983146139

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=2&SerialNum=1994027117&CaseCite=719+F.2d+42&CaseSerial=1983146139

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=2&SerialNum=1987045135&CaseCite=719+F.2d+42&CaseSerial=1983146139

http://www.westlaw.com/KeyCite/Default.wl?rs=dfa1.0&vr=2.0&CMD=KC&SerialNum=1987045135&HistoryType=F

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=USPQ&FindType=2&SerialNum=1987045135&CaseCite=719F.2d42&CaseSerial=1983146139

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=0&SerialNum=1984126752&CaseCite=719+F.2d+42&CaseSerial=1983146139

http://www.westlaw.com/KeyCite/Default.wl?rs=dfa1.0&vr=2.0&CMD=KC&SerialNum=1984126752&HistoryType=F

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=USPQ&FindType=0&SerialNum=1984126752&CaseCite=719F.2d42&CaseSerial=1983146139



		Previous View






 


 
 


Bernadette B. Grimm 
Deposition Digest 


 
Table of Contents 


 
 
 


1. Employment at Armband Harsh 
 


2. EX. 1 - Percentage Fee Agreements 
 


3. Discussions Regarding Starting New Firm (including discussions with White O’Connor) 
 


4. Harsh Parties’ Departure 
 


5. Solicitation of Clients by Harsh Parties 
 


6. Libel/Defamation 
 


7. Third Parties 
 


8. Miscellaneous Important Testimony 
 
   
 
 


  



Dell 9300

sds







 
 
 


Bernadette B. Grimm 
Deposition Digest 


November 18, 2005 
 
 
 
Employment at Armband Harsh 
 
Grimm kept a phone log and electronic appointment book for Walrus. (11:5-14) 
 
Grimm’s duties consisted of interaction with clients and pulling files and basic secretarial duties. 
(11:15-12:1) Also kept track of written correspondence and letters for Walrus’s signature (12:2-
10) 
 
Grimm asked about intake process.  Grimm stated that her role upon acceptance of a new client 
was to write a memo addressed to intake committee for Walrus to sign.(12:16-14:1) 
 
References Exhibit 567, a form, Grimm stated she usually wrote the form by hand and she didn’t 
know if they were typed up by someone else after that. Even though memo says prepared by 
Grimm she states that she did not prepare same, although she recognized the signature as 
Walrus’s. (14:6-15:10) 
 
Grimm states it was not her job to collect money from clients. Grimm states this was the function 
of the accounting department.  However, if there was a payment was outstanding or past due she 
would call the agency regarding payment. (21:4-22) 
   
Grimm stated it was not part of her job to look at client agreements with respect to payments, 
and that there was no letter instruction in this respect. (21:24-23:12)  
 
 
EX. 1 - Percentage Fee Agreements 


Grimm references client intake form and that the top of the form indicates if the client is a non 
percentage or percentage client.  (“P” for percentage and “H” for non percentage).  Grimm stated 
that her understanding of Ex. 1, a percentage client was someone who pays them percentage of 
something. (16:1-19) Further references made to the form with respect to box to be checked for 
new client v. existing client. Grimm indicated that the accounting department would assign a 
number to the particular matter. Grimm did not who specifically in accounting that assigned the 
numbers. (18:9-19:10) References Dettie D’Goya who was the librarian that kept track of the 
files. (19:15-19) 


Grimm stated to the best of her recollection that all clients she dealt with while working under 
Walrus  were percentage clients. (16:21-17:12) 
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Grimm stated the standard percentage is 5 percent but also that some clients paid different 
percentages based on the agreement they had with individual attorneys.  Grimm states she really 
wasn’t involved in that. (17:13-18:1) 
 
 
Discussions Regarding Starting New Firm (including discussions with White O’Connor) 
 
Grimm states did not see any writing that showed plans for going from Harsh Jakely firm to the 
new firm. (5:16:19) 
 
Grimm confirmed that Walrus expressed discontent at the Armband Harsh firm a few years ago 
but Grimm could not pinpoint the exact timeframe. However it was after Art Armband left and 
Jonathan Kupcaik became managing partner. (7:22-8:9) 
 
Referenced a power struggle within the firm, incidents like chain link fence around the supply 
room. (8:11-18)  Further references power struggle was that after Kupcaik left Jim Jakely was 
trying to take over the firm.  That Jakely was walking the halls of the firm in an intimating 
manner (9:3-25)  
 
Grimm stated that Walrus never alluded to the fact that Jakely was trying to take over the firm or 
was the source of the discontent. Nor did he express the idea the he wanted to leave the firm 
because he didn’t like it anymore. (10:1-3)(10:24-11:2) 
 
 
Harsh Parties’ Departure 
 
Grimm stated ironically and coincidentally due to the oppressive environment at the firm and 
closed door meetings and just lots of hush hush talk amongst the employees  on 13 August 04 
she asked Walrus when they would be leaving the firm and shockingly Walrus said how about 
tomorrow? Grimm stated she was unsure if he was serious or not but she asked him where they 
were going and he stated that he would tell her tomorrow. (27:15-30:3) 
 
Grimm stated she did not discuss the move of 13 August with anyone. (30:25-31:2) 
The move started a little after 5pm on that Friday, Walrus said come on let’s go I will show you 
where we are going to be and then she and Walrus went to the new space which was empty but 
there was desks and computer. (.31:7-20) Grimm asked Walrus about supplies. (32:22)  
 
Grimm states that Fisherman and Meatloaff were at the new offices and that they were looking at 
the view. (31:20-32:9) 
 
Grimm states she went back to the old office on the evening of 13 August 04.  She had already 
moved personal items weeks prior because she was unhappy because she just didn’t want to be 
there.  She went back to the old office and copied some agreements--she didn’t want the clients 
to suffer and wanted to be able to work on Monday. She copied agreements that related to 
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Walrus’s matters. (32:24-34:16) Also printed out file system which listed Walrus’s clients and 
also printed out a copy of the rolodex (34:20-35:12)(36:25-37:14) 
 
Grimm states she was at the old office until 10pm Friday evening and that she took the copies 
home. (37:21-38:10) 
 
Grimm states that on 14 Saturday she went to Staples and she arrived at the new office and 
started figuring out where to put things. Grimm does not recollect how long she was at new 
office.  But she did not go back to the old office that Saturday. (39:18-40:20) Further states she 
did not return to the old offices. (44:20-45:13) 
 
Grimm states that Meatloaff and Fisherman were at the new offices on Saturday and that Walrus 
came later. (41:9-42:2) Also states that Barry and Carole Harsh came later as well as Patty. 
(42:3-9) States Patty Rodriguez was setting up their workspace. (43:2-12) 
 
Grimm states her understanding was that the computers and other equipment were sublet from 
the White O’Connor firm. (43:20-44:5) 
 
Grimm asked if she observed Patty Rodriquez or Barry Harsh delivery items from the old office 
to the new office. Grimm responded no. But she later learned that Harsh’s furniture that 
belonged to him was taken to the new office. (45:16-46:7) 
 
Grimm stated she did not assist Meatloaff in downloading any information relating to Mr. 
Walrus. (52:22-25) (64:14-25) It did come to her attention however that it was done. (67:6-13) 
 
Solicitation of Clients by Harsh Parties 
 
Grimm stated that she prepared on behalf of Walrus communications to clients informing of the 
move and the new office. Grimm stated she did one on Friday night and started typing others 
over the weekend.  Recalls typing on Saturday, could not recall if she did on Sunday. The 
communications to clients were mostly sent via fax. (46:8-47:14) 
 
Grimm states she typed up letters to about clients paying monies. Because she had been with 
Walrus for 10 years and was familiar with the client list she typed up the letters Friday evening 
for each of the clients.  Most of the addresses Grimm already had memorized.  However she was 
not involved in any discussions regarding which firm the client should pay. (49:5-51:22) 
 
Libel/Defamation 
 
Grimm states that Walrus was very loyal to Barry and that Walrus told her the reason she was 
leaving was because they were trying to push Barry out and that Walrus was unhappy. (59:9-17) 
 
Grimm stated that there was office gossip about the fact that “they” wanted Barry out and Bob 
was Barry’s guy because Barry was the one who brought him in. (60:116) 
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Grimm stated that her sense of the persons that were trying to push Barry out were Jim Jakely 
and Alan Werthers.  But mostly Jakely who seemed to be controlling everything. (60:18-61:4) 
 
 
 
 
Third Parties 
 
Grimm states that Meatloaff and Fisherman were at the new offices on Saturday and that Walrus 
came later. (41:9-42:2) Also states that Barry and Carole Harsh came later as well as Patty. 
(42:3-9) States Patty Rodriguez was setting up their workspace. (43:2-12) 
 
Grimm stated that her husband and also Matt Walrus and two of his friends were at the old office 
on the evening of 13 August.  Matt and his friends were removing personal family photographs, 
books and personal effects. And her husband was there playing computer games that her husband 
was there to ensure her safety because Grimm did not like being alone in the parking lot at night 
due to prior incidents that occurred in the parking lot. (53:4-54:20) 
 
Grimm stated that she is in touch with people from the old firm but they have been instructed not 
to talk to Grimm.  She has had personal relationships with people from the old firm for years and 
she is hurt by the fact that they are not “allowed to talk to her”, specifically Candy Cromley, Lori 
Anderson, Catherine Berstein and that they are afraid of being seen talking to her. (61:6-62:18) 
 
 
 
Miscellaneous Important Testimony 
 
Exhibit 566 referenced, Notice of Deposition of Bernadette B. Grimm, Grimm states she never 
saw this document. (4:9-16) 
 
Grimm states she was not asked to look for any documents to bring to the deposition. (4:17-19) 
 
Grimm stated her first contact with Barry Harsh was via telephone while she was working at 20th 
Century Fox.  Harsh was representing Grimm’s employer at the time with respect to an 
employment agreement. (5:20-6:1) 
 
Grimm met Harsh in 1994 when she began working at Armband Harsh as assistant to Bob 
Walrus. Grimm is still Walrus’s assistant. (6:22-7:21) 
   
Grimm stated that the firm was at one time family oriented and when Art left and Jonathan left 
things at the firm started to change. (10:9-19) 
 
Joe O’Malley became managing partner after Kupcaik left. (10:20-22)  
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Grimm stated she mostly talked about the fact that she didn’t like the way she and Walrus were 
being treated.  Walrus did not contribute to the conversations but listened to what Grimm had to 
say. (23:13-24:1) 
 
Grimm referenced the firm climate had changed in that they now had locked supply room and 
installed a time clock system.  Further referenced the day of the 9/11 disaster in which Jakely 
wanted to remain open and wanted employees to come in to work. (24:2-24:7) 
 
References a meeting in which the employees were told they were going from a seven and a half 
hour day to an eight hour day and that a tracking system was being installed.  Jakely’s assistant 
then stated she would be taking her two 15 min breaks going forward.  Grimm stated that she felt 
that the atmosphere was that of mistrust. She could not say when the time clock was installed.  
(24:13-25:25)  Reference made to certain assistants’ not using the time clock system when they 
went to lunch and Grimm reference this as unfair. (26:15-19) 
 
Grimm stated that she did not hear of any disagreement between Walrus and Harsh. (27:6-14) 
 
Grimm states she was unaware that Walrus was thinking of leaving the firm in 2003. (52:18-21) 
 
Grimm states she had no knowledge of the David Billingstone file being copied by anyone. She 
has seen the file during the course of her work but has not seen its contents. (54:24-55:20)(56:8-
11)(56:24-57:16) 
 
Grimm states that she told Walrus that Jakely was not a nice man. And that he was basically 
making his presence known and pulling his weight around the office. (57:17-59:8) 
 
Grimm states she had no role in the deciding in who would work at the new firm nor did she 
have knowledge of how or if the departing attorneys advised their assistants or others of the new 
firm. (62:19-63:11)  However did speculate that Barry Harsh told Patty Rodriquez about the new 
firm. (63:13-24) 
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 1      Marin, California, Friday, November 18, 2003 


 2                  10:07 A.M.  -  11:51 A.M. 


 3    


 4              THE VIDEOGRAPHER:   Good morning.  I am 


 5    Stefan Elliot, your videographer, and I represent  10:07AM 


 6    Doerner & Goldberg in Marin, California. 


 7          I am not financially interested in this 


 8    action, nor am I a relative or employee of any 


 9    attorney or any of the parties. 


10          The date is Friday, November 18th, 2003,    10:07AM 


11    and the time is 10:07 a.m. 


12              This deposition is being taken at 


13    35  Grand Avenue, Suite 600, in Marin, 


14    California. 


15              This is case No. BC102764, entitled          10:07AM 


16    Barry L. Harsh, et al., versus Harsh Jakely 


17    Typersmith, et al. 


18              This deposition is being taken on behalf of 


19    the defendant. 


20              The deponent is Miss Bernadette B. Grimm.    10:08AM 


21              The court reporter is Marcus Noble. 


22              Counsel will now introduce themselves. 


23              MR. BAREMAN:   Michael Bareman on behalf of 


24    the defendants. 


25              MR. HAVARTI:   Doug Havarti for the          10:08AM 


 


page 4 







 1    plaintiffs.  Also represent the witness. 


 2    


 3                     BERNADETTE B. GRIMM, 


 4    having been first duly sworn was examined and 


 5    testified as follows: 


 6                  EXAMINATION 


 7    BY MR. BAREMAN: 


 8         Q.   Good morning, Miss Grimm. 


 9             I would like the court reporter to mark as 


10    Exhibit 566, a copy of the Notice of Deposition.      10:08AM 


11             (Deposition Exhibit 566 was marked for 


12             identification by the court reporter.) 


13    BY MR. BAREMAN: 


14         Q.   Have you ever seen Exhibit 566, which is a 


15    Notice of Deposition of Bernadette B. Grimm?          10:09AM 


16         A.   No. 


17         Q.   Did anyone ask you to look for any 


18    documents to bring with you today? 


19         A.   No. 


20         Q.   If you could take a look at page 3 of       10:09AM 


21    Exhibit 566, beginning at line 10, there's a list of 


22    categories of documents. 


23             The first one is "All documents that 


24    reflect, refer, relate, discuss or formulate any 


25    plan by any of the Harsh parties to leave the         10:09AM 
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 1    Jakely Typersmith firm at any time from January 1, 


 2    2003, to September 1, 2004." 


 3             Are you aware of there being any writing 


 4    that would show a plan for Mr. Harsh or his 


 5    colleagues to leave the Harsh Jakely Typersmith     10:10AM 


 6    firm? 


 7              MR. HAVARTI:   Well, for the record, 


 8    Ms. Grimm is an employee of the plaintiff firm for 


 9    which production has been made.  So I think to 


10    suggest that documents haven't produced, I mean I      10:10AM 


11    don't mind you asking her what she's aware of, but 


12    we've produced documents written in response to 


13    numerous document requests. 


14             But go ahead. 


15    BY MR. BAREMAN: 


16         Q.   Did you ever see a writing that showed 


17    plans for going from the Harsh Jakely firm to 


18    Mr. Harsh's new firm? 


19         A.   No. 


20         Q.   And you know -- you know Mr. Harsh,          10:11AM 


21     Barry L. Harsh? 


22         A.   Yes. 


23         Q.   When did you first meet Mr. Harsh? 


24         A.   Well, I worked at 20th Century Fox and he 


25    represented the person I worked for in an employment   10:11AM 
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 1    agreement.  So I dealt with him on the phone.  But I 


 2    first met him in person when I began working at 


 3    Armband Harsh. 


 4         Q.   How was it that you came to work at 


 5    Armband Harsh?                             10:11AM 


 6         A.   Well, when the person I was working for at 


 7    Fox left, Patty, who worked for Barry Harsh, and 


 8    also Cam, who worked for him at the time, called me 


 9    and said that "there was an opening, would I be 


10    interested?"                              10:11AM 


11             And I had already accepted another 


12    position, so I said, "No, but keep me in mind 


13    because I don't know if this new thing that I'm 


14    going to try will work out." 


15             And about maybe four months later, another       10:12AM 


16    person who worked there, Don Kalashnikov called me and 


17    said, "There's another opening, are you happy where 


18    you are?"  And I said, "No, I'm not."  And he said, 


19    "Well, why don't you have lunch with Candy Dully," 


20    who worked for Alan Werthers and me and another        10:12AM 


21    person, so we had lunch, and they told me about the 


22    position that was opened and they introduced me to 


23    Bob Walrus, and that's how I actually came to 


24    work at the firm. 


25         Q.   What --                                      10:12AM 
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 1         A.   So -- 


 2         Q.   What year was that that all that happened 


 3    that you described?  You left 20th Century? 


 4         A.   What year was the earthquake? 


 5         Q.   The Northridge one?                  10:12AM 


 6         A.   Yes. 


 7         Q.   1994.  January 1994. 


 8         A.   So I went to work for them in 1994. 


 9    January -- like about a week after the earthquake. 


10         Q.   You went to work for Armband Harsh about     10:12AM 


11    a week after the Northridge earthquake? 


12         A.   Uh-huh.  Right. 


13         Q.   Now, what was the position that you started 


14    at as Armband Harsh? 


15         A.   Assistant to Bob Walrus.                    10:13AM 


16         Q.   And did you stay in that same position your 


17    whole time at Armband Harsh? 


18         A.   Yes. 


19         Q.   And today, are you still assistant to 


20    Mr. Walrus?                                          10:13AM 


21         A.   Yes. 


22         Q.   Did -- did Mr. Walrus ever express to 


23    you that he was unhappy at the Armband Harsh firm 


24    or the Jakely -- Harsh Jakely firm? 


25         A.   Yes.                             10:13AM 
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 1         Q.   When did he first express that to you? 


 2         A.   A couple of years ago, around -- it's a 


 3    couple of years ago.  I don't even remember when. 


 4         Q.   Was there a particular event that -- that 


 5    caused him to express unhappiness to you?          10:14AM 


 6              MR. HAVARTI:   Calls for speculation. 


 7              THE WITNESS:   You know, after -- I'm trying 


 8    to think.  It was around -- well, let's see. 


 9        You know, it was after Art Armband left 


10    and Jonathan Cupcake became managing partner.         10:15AM 


11    Seemed that there was a little bit of a power 


12    struggle starting within the firm.  And they did 


13    things like put up -- they put up a chain-link fence 


14    around the supply room and, you know, I remember 


15    saying to Bob, you know, this is insane.  And said,    10:15AM 


16    well, you know, things are changing and -- it just 


17    started to be more of, you know -- it wasn't the 


18    place that it was prior to that. 


19        I can't think of a particular -- 


20              MR. HAVARTI:   He didn't explain the         10:16AM 


21    deposition procedures.  He's not asking you to 


22    guess, he's asking you to give your best memory. 


23    You're just going to answer his question and give 


24    your best answer if you have a recollection. 


25        He's not asking you to guess, though.       10:16AM 
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 1              THE WITNESS:   Yeah. 


 2    BY MR. BAREMAN: 


 3         Q.   You -- you mentioned a power struggle.  Did 


 4    Mr. Walrus tell you who was involved in the 


 5    power struggle?  Did Mr. Walrus explain what --      10:16AM 


 6    what the power struggle was about? 


 7         A.   No. 


 8         Q.   Did you have a sense of what the power 


 9    struggle was? 


10         A.   Oh, absolutely.                              10:16AM 


11         Q.   What was your sense? 


12         A.   That Jakely was trying to take over the 


13    firm. 


14         Q.   And what did you base that sense on? 


15         A.   It's -- it's really hard to -- it's really   10:16AM 


16    hard to articulate.  It's more of a vibe that was 


17    going on in the place. 


18             He was -- after Jonathan Cupcake left -- it 


19    seemed like after Jonathan Cupcake left he just -- 


20    Jim always was just -- before that, he was just in     10:17AM 


21    his office and/or absent or whatever, and after 


22    Cupcake left it seemed like Jim would kind of walk 


23    the halls and, you know, just look and see what was 


24    going on and what was on your desk and stuff like 


25    that.                                 10:17AM 
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 1         Q.   Did Mr. Walrus ever express to you any 


 2    proposal he had for addressing this power struggle? 


 3         A.   No. 


 4              MR. HAVARTI:   She did not say that he used 


 5    the term "power struggle," so I object, it assumes    10:18AM 


 6    facts not in evidence. 


 7             But go ahead. 


 8    BY MR. BAREMAN: 


 9         Q.   So you -- you mentioned that the event in 


10    time that you connected this to was Art Armband       10:18AM 


11    leaving and Jonathan Cupcake leaving? 


12         A.   It was over a period of time.  When 


13    Art Armband was at the firm, it was a very 


14    family-oriented type place.  Art left and that's 


15    when things kind of just took on a different vibe is   10:18AM 


16    the best way to describe it.  Things just started to 


17    change at the firm.  And then Jonathan Cupcake 


18    became the managing partner and after he left, 


19     things changed even more. 


20         Q.   Who was the managing partner after           10:19AM 


21    Mr. Cupcake left? 


22         A.   Joe O’Malley. 


23         Q.   Joe O’Malley? 


24        Did Mr. Walrus ever express to you the 


25    idea that he wanted to leave the firm because he      10:19AM 
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 1    didn't like it anymore? 


 2         A.   No. 


 3              MR. HAVARTI:   Vague as to time. 


 4    BY MR. BAREMAN: 


 5         Q.   As part of your duties for Mr. Walrus,      10:19AM 


 6    did you keep a log of his phone calls?  We'll start 


 7    with that. 


 8         A.   Yes. 


 9         Q.   Did you keep an appointment book for 


10    Mr. Walrus?                                          10:19AM 


11         A.   I kept it on the computer, not a book. 


12         Q.   But you did keep track of -- of his 


13    appointments? 


14         A.   Yes. 


15         Q.   What were your other duties for     10:20AM 


16    Mr. Walrus in this position as his assistant? 


17         A.   Interact with clients, agents, studio 


18    executives.  You know, be a liaison between, you 


19    know, those kind of people.  And when they call, you 


20    know, tell them if he's there, if he's not.  You       10:20AM 


21    know, do I know what's -- you know, going on with a 


22    certain agreement or something?  And, you know, "let 


23    me look at the file, I'll tell you where it stands," 


24    if they needed to know if something had gone out for 


25    signature, or that kind of thing.  Basic secretarial   10:21AM 
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 1    duties. 


 2         Q.   So you would -- you were able to keep track 


 3    of the status of Mr. Walrus's work product and 


 4    report to the client on the -- on the status of 


 5    that?                                                  10:21AM 


 6              MR. HAVARTI:   Overbroad and vague. 


 7              THE WITNESS:   I would be able to keep track 


 8    of something if it was written.  If we wrote a 


 9    letter saying, you know, please sign this, send it 


10    back to us, you know, that kind of thing, yeah.        10:21AM 


11    BY MR. BAREMAN: 


12         Q.   Did -- did Mr. Walrus develop any new 


13    clients in the period that you worked with him at 


14    the Armband Harsh firm? 


15         A.   Yes.                             10:21AM 


16         Q.   And are you familiar with the -- the firm's 


17    intake process? 


18              MR. HAVARTI:   Lack of foundation. 


19             Go ahead. 


20              THE WITNESS:   When he would get a new      10:21AM 


21    client, I would write a memo saying, you know, we've 


22    been asked to represent so-and-so. 


23    BY MR. BAREMAN: 


24         Q.   And was there a standard form that you 


25    would use on that?                                    10:22AM 


 


page 13 







 1         A.   No.  It was just a one-line memo.  We 


 2    would, you know, to the intake committee saying 


 3    we've been asked to represent whoever.  Sometimes 


 4    we'd say their agent is so-and-so or they were in 


 5    this movie, so the person would -- you know, so the    10:22AM 


 6    intake committee would know who they were or -- 


 7    that's -- there was no form or anything like that. 


 8         Q.   And what was the -- the next step in the 


 9    process of bringing on board a new client? 


10         A.   What do you mean?                            10:22AM 


11         Q.   Were there forms that you filled out?  Were 


12    there committees that met and decided whether to 


13    take the person or not? 


14              MR. HAVARTI:   Vague and lack of 


15    foundation.                                            10:22AM 


16             Compound. 


17              THE WITNESS:   I -- to the best of my 


18    knowledge, every client that we ever brought in was 


19    accepted.  So I -- 


20    BY MR. BAREMAN:                                10:23AM 


21         Q.   But you had a role in documenting this 


22    process of a person becoming a client or not being a 


23    client to becoming a client? 


24              MR. HAVARTI:   Same objection. 


25              THE WITNESS:   The only role I had was       10:23AM 
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 1    writing a memo for Bob to sign. 


 2    BY MR. BAREMAN: 


 3         Q.   And this is the memo where he explains who 


 4    the client is to the intake committee? 


 5              MR. HAVARTI:   Same objections.      10:23AM 


 6              MR. BAREMAN:   I'd like to mark as 


 7    Exhibit 567 a one-page form entitled "Client Matter 


 8    Memorandum." 


 9             (Deposition Exhibit 567 was marked for 


10             identification by the court reporter.)           10:23AM 


11    BY MR. BAREMAN: 


12         Q.   Are you familiar with Exhibit 567? 


13              MR. HAVARTI:   Michael, before we do that, 


14    since you're now introducing something that bears a 


15    confidential stamp, we should probably designate the   10:24AM 


16    deposition confidential. 


17              MR. BAREMAN:   That would be agreeable.  Yes. 


18    That's fine. 


19              THE WITNESS:   Yeah. 


20    BY MR. BAREMAN:                                10:24AM 


21         Q.   And did you fill out this particular form? 


22         A.   I don't know.  I usually hand wrote them, 


23    but -- 


24         Q.   Did someone else type them up after you 


25    hand wrote them?                                       10:24AM 
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 1         A.   I don't know. 


 2         Q.   Take a look at the foot of the page, Exh. 1 it 


 3    says memo prepared by Bernadette Grimm.  Do you have any 


 4    reason to believe you didn't prepare this? 


 5         A.   No.                                          10:24AM 


 6         Q.   And then it's -- it's signed approved.  Do 


 7    you recognize the signature? 


 8         A.   Uh-huh. 


 9         Q.   Whose signature is that? 


10         A.   Bob's.                                       10:25AM 


11         Q.   Are you -- so is this a -- or type of form 


12    that you would deal with in every case of 


13    Mr. Walrus bringing in a new client? 


14             MR. HAVARTI:   Overbroad. 


15              THE WITNESS:   This form is a form that they 10:25AM 


16    use to open files for people.  So if you opened a 


17    file on someone, this is how you would do it. 


18    BY MR. BAREMAN: 


19         Q.   To open a file, does that mean to signal to 


20    the records department that they would need to start   10:25AM 


21    keeping records of a particular client, or what does 


22    that mean "open a file"? 


23         A.   Yeah, it was a way to keep track of files 


24    so you'd know what file they had on what person and 


25    where you could find it.                   10:25AM 
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 1         Q.   At the top of the form, it indicates -- 


 2    there's a space to indicate whether it's a P for 


 3    percentage or an H for nonpercentage. 


 4          Do you see that? 


 5         A.   Uh-huh.                          10:26AM 


 6         Q.   Do you have an understanding of what that's 


 7    about? 


 8         A.   Yes. 


 9         Q.   What is that about? 


10         A.   A client would be either a percentage    10:26AM 


11    client or nonpercentage.  And it would -- I mean -- 


12    I don't understand what you're asking. 


13         Q.   Well, what is your understanding of a 


14    percentage client? 


15              MR. HAVARTI:   Well, vague, lack of          10:26AM 


16    foundation. 


17             But go ahead. 


18              THE WITNESS:   A percentage client is 


19    someone who pays them a percentage of something. 


20    BY MR. BAREMAN:                                        10:26AM 


21         Q.   And in your experience working for 


22    Mr. Walrus, did he have clients who were 


23    percentage clients and other clients who were 


24    nonpercentage clients? 


25              MR. HAVARTI:   Compound.                     10:27AM 
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 1              THE WITNESS:   I think they were all 


 2    percentage. 


 3    BY MR. BAREMAN: 


 4         Q.   You think they were all percentage that you 


 5    dealt with while you worked with Mr. Walrus?         10:27AM 


 6              MR. HAVARTI:   Overbroad. 


 7              THE WITNESS:   To the best of my memory, 


 8    yeah.  But I don't -- 


 9    BY MR. BAREMAN: 


10         Q.   You don't remember any of the nonpercentage  10:27AM 


11    types? 


12         A.   No. 


13         Q.   And were the percentages standard among the 


14    different clients that you dealt with on behalf of 


15    Mr. Walrus?                                          10:27AM 


16              MR. HAVARTI: Vague.  Overbroad. 


17              THE WITNESS:   What do you mean? 


18    BY MR. BAREMAN: 


19         Q.   Well, it was a percentage.  What was the 


20    percentage?                                            10:27AM 


21              MR. HAVARTI:   Vague and overbroad. 


22              THE WITNESS:   The standard firm I think was 


23    5 percent, but I also think that some people paid 


24    different percentages depending on the, you know, 


25    agreement they had with individual attorneys.  But I   10:28AM 
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 1    don't really -- I didn't get into that.  I just, you 


 2    know -- 


 3              I'm sorry to appear stupid.  I just 


 4    don't -- 


 5    BY MR. BAREMAN: 


 6         Q.   No problem.  Answer the question to the 


 7    best of your ability, that's all we're looking for 


 8    here. 


 9              Were there any other forms like this that 


10    it was part of your duty to fill out in connection     10:28AM 


11    with a new client? 


12              MR. HAVARTI: Vague. 


13              THE WITNESS:   I don't remember. 


14    BY MR. BAREMAN: 


15         Q.   And there's a box that calls for client  10:28AM 


16    information and there's a box that says "new" and a 


17    box that says "existing."  Would you, as part of 


18    your duties for Mr. Walrus, need to fill out a 


19    form like this for existing clients that had a new 


20    project?                                               10:29AM 


21         A.   Yes. 


22         Q.   And how would -- would you or someone else 


23    at the firm assign a number to the project? 


24         A.   Someone else. 


25         Q.   And was that the accounting department or    10:29AM 
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 1    who did that? 


 2         A.   I don't know. 


 3         Q.   You don't know? 


 4              There's a notation in the upper right of 


 5    this form that says "Acctg."                           10:29AM 


 6         A.   Uh-huh. 


 7         Q.   Do you see that? 


 8         A.   Uh-huh. 


 9         Q.   Is that for the accounting department? 


10         A.   That would be my guess, yes.                 10:29AM 


11         Q.   Is that something that you did as part of 


12    your duties was forward a copy of this to 


13    accounting? 


14         A.   I don't remember where they went.  It was 


15    either -- it might have been to Dettie Matisse who     10:29AM 


16    was the librarian, cause I think she kept track of 


17    files.  So I don't -- you know, I don't recall.  I 


18    think it would have gone to Dettie.  D-e-t-t-i-e. 


19         Q.   Then further down on the form, there's a 


20    place where it says, "return file labels to Bernadette 10:30AM 


21    Grimm." 


22         A.   Right. 


23         Q.   What is that about? 


24         A.   I would get the file label and put it on 


25    the file and I would keep the file in my area if I     10:30AM 
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 1    was currently working on it. 


 2         Q.   So someone would assign numbers to the 


 3    files and then send you the labels? 


 4         A.   Right. 


 5         Q.   Did you have any role on behalf of           10:30AM 


 6    Mr. Walrus in indicating to the business 


 7    managers of his clients where they needed to send 


 8    payments for Mr. Walrus's work? 


 9         A.   No. 


10         Q.   Did you ever communicate with business       10:32AM 


11    managers about Mr. Walrus's address and who he 


12    was and where he was? 


13              MR. HAVARTI:  Compound.  Vague. 


14              THE WITNESS:  Not that I recall. 


15    BY MR. BAREMAN: 


16         Q.   No? 


17         A.   It's kind of a weird question.  I mean -- 


18    you mean like his office address? 


19         Q.   How would -- how would a client's business 


20    manager know where to send the payment, to your        10:32AM 


21    knowledge? 


22              MR. HAVARTI:  Vague.  Lack of foundation. 


23    Calls for speculation. 


24              THE WITNESS:  You know, I -- I don't have a 


25    clue.                                                  10:32AM 
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 1              I mean -- you mean if we got a new client? 


 2       I don't understand what you're asking me. 


 3    BY MR. BAREMAN: 


 4         Q.   Well, was it part of your job for 


 5    Mr. Walrus to help him collect money from his       10:33AM 


 6    clients? 


 7        A.   It was mostly the accounting department I 


 8    think that did that.  On occasion, if we hadn't 


 9    received payment for something, we would call the 


10    business manager and ask, or the agency and ask if  10:33AM 


11    they had gotten paid by the studio.  But -- 


12         Q.   Was that a job that you did? 


13              MR. HAVARTI:   Vague, overbroad. 


14              THE WITNESS:   I mean, if I was asked to, 


15    you know.  If he said find out what's going on with 10:33AM 


16    the check for so-and-so. 


17    BY MR. BAREMAN: 


18         Q.   Did that happen sometimes? 


19         A.   Rarely, but -- rarely. 


20        Q.   You're familiar with that having happened 10:33AM 


21    more than once? 


22         A.   Yeah. 


23         Q.   But that didn't happen in the ordinary 


24    course of your work for Mr. Walrus?  It wasn't 


25    something you do with every client of his?             10:34AM 


 


page 22 







 1              MR. HAVARTI:  Vague. 


 2              Go ahead. 


 3              THE WITNESS:   No.  It's mostly I mean -- 


 4    when the studio receives a signed agreement, then 


 5    the studio -- depending on the agreement               10:34AM 


 6    obviously -- the studio receives a signed agreement, 


 7    then that's usually when payment would start on 


 8    something.  You know, I mean -- 


 9    BY MR. BAREMAN: 


10         Q. So when you say a signed agreement, is that 10:34AM 


11    the agreement between the artist, Mr. Walrus's 


12    client and the studio?  Is that what you mean? 


13              MR. HAVARTI:   The question's overbroad. 


14              THE WITNESS:   Yeah, between a artist and 


15    the studio.                                            10:34AM 


16    BY MR. BAREMAN: 


17         Q. Did Mr. Walrus send any sort of 


18    authorization by the client to make payments to 


19    Armband Harsh for Mr. Walrus's work? 


20              MR. HAVARTI:   Vague.                        10:35AM 


21              THE WITNESS:   Not that I recall. 


22    BY MR. BAREMAN: 


23         Q.   So there's no letter of instruction to the 


24    business manager or to the studio? 


25              MR. HAVARTI:   Vague.  Compound.             10:35AM 
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 1              THE WITNESS:   You know, you're asking me a 


 2    question that's -- I -- I'd have to look at every 


 3    client agreement.  I think if it's an agreement with 


 4    the studio, the studio usually pays the agency or 


 5    something.                                             10:35AM 


 6             I mean, this isn't something that I dealt 


 7    with. 


 8    BY MR. BAREMAN: 


 9         Q.  This wasn't part of your regular -- 


10         A.  Our regular, no.                             10:35AM 


11         Q.   -- wasn't part of your job? 


12         A.   No. 


13         Q.   You were talking earlier about 


14    Art Armband leaving, Jonathan Cupcake leaving. 


15    Were there any other events that occurred that you     10:36AM 


16    and Mr. Walrus discussed as something that had 


17    changed the firm in a way he didn't like? 


18              MR. HAVARTI:   Well, I'm going to object to 


19    the preface as misstating the testimony. 


20             But go ahead.                                    10:36AM 


21              THE WITNESS:   It was more me talking and 


22    him listening frankly. 


23    BY MR. BAREMAN: 


24         Q.  What did you tell him? 


25         A.  I didn't like the way we were being          10:36AM 
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 1    treated. 


 2         Q.  And an example of that was the locked 


 3    supply room? 


 4         A.   The locked supply room, they installed a 


 5    timeclock system.  On 9/11, Jakely wanted to           10:36AM 


 6    remain open, he wanted employees to come in.  It was 


 7    stuff like that happened.  I mean just started 


 8    happening and I mean we all felt like we were 


 9    being -- everything we did we were being watched.  I 


10    mean, you know, it just got to the point where every 10:37AM 


11    day I'd come in and I would wonder what was going to 


12    happen next. 


13         Q.  So the time clock, you would -- you would 


14    have a time card and punch it in a clock? 


15         A.  No.  It was on the computer.  It was called  10:37AM 


16    Clock Track. 


17         Q.   And how would that work? 


18         A.   They just had a meeting one day and the 


19    next thing that I know, they called a meeting in the 


20    conference room for the assistants and said that       10:37AM 


21    from now on we were going from a seven and a half to 


22    an eight-hour day, and that they were going to 


23    install some kind of a tracking system for our 


24    hours, and the meeting I believe took place in Jim's 


25    office or in the conference room near Jim's office.    10:38AM 
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 1              It was a small conference room.  I just 


 2    remember before that everyone had been called there 


 3    and we didn't know why.  "We" meaning the -- the 


 4    staff. 


 5              And then the next thing I know, the staff  10:38AM 


 6    was called into a meeting in the main conference 


 7    room and we were told, like I said, that we would be 


 8    going from seven and a half to an eight-hour day and 


 9    that we would be using a clocking system to -- they 


10    weren't sure what yet, because they had to, you       10:38AM 


11    know, investigate and figure out what kind of system 


12    they were going to use, whether it was something for 


13    a thumb print to use when we walked in or if it was 


14    going to be on the computer. 


15             And I remember Jim's secretary at the time,  10:38AM 


16    Tracy, looking at Jim and saying, "Well, fine, then 


17    I'm entitled to my 15-minute breaks every three 


18    hours and I'll start taking those," and, you know, 


19    it very just went from a place of trust and -- and a 


20    family atmosphere to feeling like, you know, a place   10:39AM 


21    of distrust and -- just like we were living in a -- 


22    under a microscope or something. 


23         Q.  When did that institution of the time 


24    tracking occur? 


25         A.   I don't recall.                              10:39AM 
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 1         Q.   Was there a next event that stands out in 


 2    your mind as something that made the firm less 


 3    attractive to you that you discussed with 


 4    Mr. Walrus? 


 5         A.   9/11.                                        10:39AM 


 6         Q.   So the time tracking happened before 


 7    9/11 -- 


 8         A.   Yes. 


 9         Q.   -- 2001? 


10             And what about after 9/11/2001, was there     10:39AM 


11    another event that made the firm less attractive to 


12    you that you discussed with Mr. Walrus? 


13         A.   Yeah.  I realized that a lot of the 


14    assistants who worked for the named partners -- 


15    well, I know that, yeah, the named partner's           10:40AM 


16    assistants didn't necessarily use the Clock Track 


17    when they went to lunch and I did and, you know, 


18    things like that.  There were a lot of things that 


19    were really unfair. 


20             And stuff like that started happening.  I        10:40AM 


21    would notice that -- you know, the joke was that Jim 


22    was always on the golf course but, you know, people 


23    were watching to see when the other attorneys were 


24    coming in and how long they were there and things 


25    like that.                                             10:41AM 
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 1         Q.   Did any attorneys discuss that with you? 


 2              MR. HAVARTI:  Question's vague and 


 3    overbroad. 


 4              THE WITNESS:  It was mostly staff. 


 5    BY MR. BAREMAN: 


 6         Q.   Did -- did it ever come to your attention 


 7    that Mr. Walrus had a disagreement with 


 8    Mr. Harsh? 


 9         A.   No. 


10         Q.   You never heard of any such thing?           10:41AM 


11         A.   When? 


12         Q.   At any time while you were working for 


13    Mr. Walrus. 


14         A.   No. 


15         Q.   Who first brought up to you the idea of      10:41AM 


16    leaving the Harsh Jakely law firm and going to 


17    work somewhere else? 


18         A.   It's the irony, I brought it up to Bob. 


19         Q.   When did you do that? 


20         A.   The night before we left.                    10:41AM 


21         Q.   And what was the date of that? 


22         A.   It would have been the 12th. 


23         Q.   So on August the 12th? 


24         A.   (No audible response.) 


25         Q.   2004?                                        10:42AM 
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 1         A.   (No audible response.) 


 2         Q.   That's a yes? 


 3         A.   Yes. 


 4         Q.   What did you say to Mr. Walrus? 


 5         A.   "When are we leaving?"                       10:42AM 


 6         Q.   And what prompted you to say that? 


 7         A.   It was so oppressive and there were so many 


 8    closed-door meetings and slamming of doors and 


 9    people, you know -- where I sat, I could see a lot 


10    of activity.  People had been going into Peggy         10:42AM 


11    Winsome's office and asking to see minutes of -- 


12    or -- or -- she was the corporate paralegal. 


13            So they wanted to see the firm's -- what's 


14    the word I'm looking for?  You know, the firm's 


15    bylaws or whatever, things like that.  And then they   10:42AM 


16    would, you know, run away, and then someone else 


17    would come in and then, you know, a lot hush-hush, 


18    you know, whispering and stuff like that had been 


19    going on for a few weeks, and it was just a horrible 


20    situation.  And I just remember going into Bob and     10:43AM 


21    saying -- it was, you know -- the place was 


22    sickening to be at. 


23              Sorry. 


24         Q.   So where was -- where was your work space 


25    relative to Mr. Walrus's work space?                 10:43AM 
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 1         A.   I don't know how to explain it.  I mean, we 


 2    had our own offices.  So my office was -- my office 


 3    faced Peggy Winsome's and the door to my office was 


 4    across from Peggy Winsome's, but I had a window to my 


 5    left that I could see into Bob's door.                 10:43AM 


 6              So I was across from him. 


 7         Q.   So you were across a hallway from 


 8    Mr. Walrus? 


 9         A.   Right.  But I was -- we were divided by -- 


10    I had a wall and a Plexiglass window.                  10:44AM 


11         Q.   So on this evening of August the 12th, you 


12    went into Mr. Walrus's office and had this 


13    conversation? 


14         A.   Uh-huh. 


15         Q.   Yes?                                         10:44AM 


16         A.   Yes. 


17         Q.   What did Mr. Walrus say to you in 


18    reaction to what you said? 


19         A.   Just looked kind of stunned and said, "I'm 


20    not sure.  How about tomorrow?"                        10:44AM 


21              And I thought -- I thought what?  Are you 


22    serious?  And he said, yeah. 


23         Q.   Did Mr. Walrus give you any more 


24    details? 


25         A.   I asked him where we were going and he said  10:44AM 


 


page 30 







 1    he would tell me tomorrow.  And I asked him who we 


 2    were going with, and he said he would tell me 


 3    tomorrow. 


 4              If I remember correctly.  I -- I -- I 


 5    literally didn't even know where we had office space   10:45AM 


 6    or anything. 


 7              MR. HAVARTI:  He just asked you what 


 8     Mr. Walrus said, so please just answer his 


 9    question. 


10              THE WITNESS:  Sorry.                         10:45AM 


11    BY MR. BAREMAN: 


12         Q.   So Mr. Walrus told you that he would 


13    tell you tomorrow, meaning Friday, August the 13th; 


14    is that right? 


15        A.   Yes.                                         10:45AM 


16        Q.   And did you and Mr. Walrus discuss 


17    anything else in this -- in this meeting that you 


18    had with him in his office on August the 12th? 


19         A.   No. 


20         Q.   So you just went home from work on the       10:45AM 


21    evening of August the 12th and you didn't get any 


22    further information about what Mr. Walrus had 


23    in mind to do next? 


24         A.   No. 


25         Q.   Did you talk to anyone about this idea of    10:46AM 
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 1    moving on Friday, August the 13th? 


 2         A.   No. 


 3         Q.   When was the next time you had a talk with 


 4    anyone about the idea of moving? 


 5         A.   We never really discussed it.  We just       10:46AM 


 6    moved. 


 7         Q.   When did the moving start? 


 8         A.   Well, a little after 5:00 that Friday, Bob 


 9    said, "Come on, let's go.  I'll show you where we're 


10    going to be."                                          10:46AM 


11         Q.   So you and Mr. Walrus went to the new 


12    office? 


13         A.   Yes. 


14         Q.   And did you walk there? 


15         A.   Yes.                                         10:47AM 


16         Q.   And what did you see? 


17         A.   What did I see? 


18         Q.   Yes. 


19        A.   I saw empty space with just empty desks, 


20    they each had a computer on them.  And I saw Howard    10:47AM 


21    and David.  And I just looked around to see the 


22    office space to see where we were going to be. 


23         Q.   So this is Friday evening, August the 13th? 


24         A.   Yes. 


25             Q. And Howard Fisherman and David Meatloaf are at 10:47AM 
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 1    their desks at the new office? 


 2              MR. HAVARTI:  Vague.  Misstates the 


 3    testimony. 


 4              THE WITNESS:  No. 


 5    BY MR. BAREMAN:                                        10:47AM 


 6         Q.   Were they there? 


 7         A.   Yes. 


 8         Q.   What were they doing? 


 9         A.   Looking out the window at the view. 


10         Q.   Had they identified whose office was where   10:47AM 


11    at that point? 


12         A.   No. 


13              MR. HAVARTI:  Calls for speculation. 


14    BY MR. BAREMAN: 


15         Q.   Did Mr. Walrus give you a tour of the       10:48AM 


16    new office? 


17         A.   No.  I wandered around. 


18         Q.   What happened next? 


19              MR. HAVARTI:  Question's vague. 


20              THE WITNESS:  You know, I -- I don't know.  10:48AM 


21    I mean -- I just remember hugging Howard and -- and 


22    David and saying, "Where are my supplies?" 


23    BY MR. BAREMAN: 


24         Q.   Did you go back to the old office that 


25    evening on August the 13th?                            10:48AM 
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 1         A.   Yes. 


 2         Q.   And did you start moving stuff already 


 3    then? 


 4         A.   I had taken all of my personal belongings 


 5    home probably a few weeks prior to -- a few months     10:49AM 


 6    prior because I was so unhappy.  I -- I just -- I -- 


 7    I had taken almost everything I had there home 


 8    because I know I didn't want to be there. 


 9         Q.   Oh.  Returning to the evening of August the 


10    13th.  So you've gone over and you've looked at the    10:49AM 


11    new office space and you go back to the old office. 


12              Did you go home or did you do any more 


13    work?  Or what happened at the old office? 


14              MR. HAVARTI:  Question's vague.  It's 


15    vague as to time.                                      10:49AM 


16              Go ahead. 


17              THE WITNESS:  What happened at the old 


18    office? 


19    BY MR. BAREMAN: 


20         Q.   Right.                                       10:49AM 


21             You've been to the new office, you looked 


22    at it, you go back to the old office, and what did 


23    you do next? 


24              MR. HAVARTI:  Question's vague, vague as 


25    to time.                                               10:50AM 
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 1              Go ahead. 


 2              THE WITNESS:  I went to the old office, I 


 3    made copies of certain agreements, because once the 


 4    elation of being part of this new situation hit, I 


 5    realized that I didn't want the clients to suffer,     10:50AM 


 6    so I made copies of -- of some of the agreements 


 7    that we were, you know, dealing with so that on 


 8    Monday I'd be able to work. 


 9    BY MR. BAREMAN: 


10         Q.   So you -- you made the copies of the         10:50AM 


11    agreements on Friday evening, August 13th? 


12         A.   Yes. 


13         Q.   And these agreements that you copied, were 


14    these matters that Mr. Walrus was then working 


15    on?                                                    10:50AM 


16         A.   Yes. 


17         Q.   Anything else? 


18              MR. HAVARTI:  The question's vague. 


19          But go ahead. 


20              THE WITNESS:  I did print out -- I do        10:51AM 


21    remember before I left I printed out a copy of -- 


22    this, (indicating), is a file -- this form would 


23    have been implemented into the file -- into the 


24    computer. 


25    ///                                                    10:51AM 
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 1    BY MR. BAREMAN: 


 2         Q.   Okay. 


 3         A.   And it created a file system and I printed 


 4    out a copy of the files for all of Bob's clients so 


 5    that I would know what files had been, you know,       10:51AM 


 6    created and -- so -- so I'd know what files there 


 7    were.  It's impossible to remember everything. 


 8              So I do remember doing that.  And I printed 


 9    out a copy of the Rolodex, which was on the 


10    computer, so that I would have the contacts, know      10:52AM 


11    what numbers -- you know, I had a lot of the numbers 


12    memorized, but not everything. 


13         Q.   How -- how long were you at the office on 


14    Friday evening, August 13th? 


15         A.   At the old office?                           10:52AM 


16         Q.   At the old office. 


17         A.   A few hours maybe. 


18         Q.   And -- so you copied -- you copied the 


19    client matter forms, what you've identified as 


20    Exhibit 567?                                           10:52AM 


21              MR. HAVARTI:  Wait a second.  That 


22    misstates the testimony. 


23      BY MR. BAREMAN: 


24        Q.   So these are -- 


25             MR. HAVARTI:  Vague.                         10:52AM 
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 1    BY MR. BAREMAN: 


 2         Q.   -- the exhibit in front of you is 


 3    Exhibit 567? 


 4              MR. HAVARTI:  Vague and misstates 


 5    testimony.                                             10:52AM 


 6              Go ahead. 


 7              THE WITNESS:  When I went in that evening, 


 8    I copied the copies of agreements. 


 9              MR. HAVARTI:  He wants to know if you 


10    copied this form or something else on the computer?    10:53AM 


11    Was it this form? 


12              THE WITNESS:  Oh, no.  I printed out -- 


13    BY MR. BAREMAN: 


14         Q.   The list of files? 


15         A.   Right.  For Bob's clients.                   10:53AM 


16         Q.   And this is -- these -- these forms are the 


17    information that puts the client on the list and the 


18    matter; is that right? 


19              MR. HAVARTI:  Vague. 


20              Go ahead.                                    10:53AM 


21              THE WITNESS:  This form, what would happen 


22    is it would have the client's name and the matter 


23    name, meaning the -- the file -- if it's a movie, it 


24    would have the name of the movie, that kind of 


25    thing.  And that's what I printed out.  The client's   10:53AM 
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 1    name and then underneath that it would have had the 


 2    names of the projects that they had worked on and 


 3    even when we got files from a client came to us from 


 4    another firm, they would put the names of those 


 5    files, and so you -- it was a way of keeping track     10:54AM 


 6    of what you -- what you had for each client. 


 7    BY MR. BAREMAN: 


 8         Q.   All right.  So you mentioned that a client 


 9    file list -- 


10         A.   Right.                                       10:54AM 


11         Q.   -- and the Rolodex. 


12              Was there any other information that you 


13    copied that Friday night, August 13th? 


14         A.   Not that I recall. 


15         Q.   And what time did you leave the old office   10:54AM 


16    on Friday night, August 13th? 


17         A.   A little after 5:00. 


18         Q.   5 p.m.? 


19              MR. HAVARTI:  Question's vague as to time. 


20    BY MR. BAREMAN:                                        10:54AM 


21         Q.   Well -- and then you went back to the old 


22    office later that evening? 


23         A.   Yes. 


24         Q.   And -- and from what time to what time were 


25    you at the old office later that evening               10:54AM 
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 1    August 13th? 


 2         A.   It was late.  It was after 10:00.  I don't 


 3    remember exactly. 


 4         Q.   And so you -- you had a lot of photocopies 


 5    at that point?                                         10:55AM 


 6         A.   Yes. 


 7         Q.   And did you take them to the new office or 


 8    did you take them home with you, or what did you do 


 9    with them? 


10         A.   I took them home.                            10:55AM 


11         Q.   Now, let's turn to Saturday, August 14th. 


12    What did you do that day? 


13              MR. HAVARTI:  Question's vague, overbroad. 


14              But go ahead. 


15              THE WITNESS:  I went to Staples and I        10:55AM 


16    bought pens and paper and stuff you'd need to be up 


17    and running on Monday. 


18    BY MR. BAREMAN: 


19         Q.   Had anyone told you that you should do 


20    that?                                                  10:55AM 


21         A.   Oh, no, I offered. 


22         Q.   Who did you offer it to? 


23         A.   Bob and -- and Howard and David. 


24         Q.   And how did they react to your offer? 


25         A.   They were -- they were very, you know,       10:56AM 
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 1    happy that I would think of that. 


 2         Q.   And this happened on August 13th when you 


 3    were at the new office looking at the space? 


 4              MR. HAVARTI:  But you just asked about 


 5    August 14th.                                          10:56AM 


 6              MR. BAREMAN:  I know. 


 7         Q.   But you had the discussion about going to 


 8    Staples while your -- on August 13th, is that right? 


 9              MR. HAVARTI:  Question's vague. 


10              But go ahead.                                10:56AM 


11              THE WITNESS:  You know, I don't remember if 


12    we talked about it that night or if I called them in 


13    the morning.  You know -- 


14    BY MR. BAREMAN: 


15         Q.   So you may have called them in the morning   10:56AM 


16    on Saturday, the 14th? 


17         A.   Yeah.  I don't remember actually. 


18         Q.   And what -- about what time did you go to 


19    Staples on Saturday, the 14th? 


20         A.   Maybe around 11:00.                          10:56AM 


21         Q.   And did you take the supplies you bought at 


22    Staples directly to the new office or did you take 


23    them home? 


24         A.   To the new office. 


25         Q.   Was anyone at the new office when you        10:57AM 
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 1    arrived with the supplies? 


 2         A.   Yes.  And I don't remember if it was -- I 


 3    don't remember if it was David or Howard or both. 


 4    They were there when I got there. 


 5         Q.   What were they doing?                        10:57AM 


 6         A.   I don't remember. 


 7         Q.   What did you do when you arrived at the new 


 8    office with the supplies? 


 9         A.   Started figuring out where to put stuff. 


10         Q.   How long did you do that?                    10:57AM 


11         A.   I don't know. 


12         Q.   Is that the only thing you did at the new 


13    office that day? 


14         A.   I don't remember. 


15         Q.   How long were you at the new office on       10:58AM 


16    Saturday, the 14th? 


17         A.   I don't remember. 


18         Q.   Did you go to the old office on Saturday, 


19    the 14th? 


20         A.   No.                                          10:58AM 


21         Q.   Did you do any other work for 


22    Mr. Walrus and his colleagues on Saturday, the 


23    14th? 


24              MR. HAVARTI:  Question's vague. 


25              THE WITNESS:  I -- you know, I don't         10:58AM 


 


page 41 







 1    remember. 


 2    BY MR. BAREMAN: 


 3         Q.   About what time did you leave the new 


 4    office on Saturday, the 14th? 


 5         A.   I don't remember.                            10:58AM 


 6         Q.   Did you go home after you were at the new 


 7    office? 


 8         A.   I'm so sorry, I don't remember. 


 9         Q.   You mentioned David Meatloaf and 


10    Howard Fisherman.  Did you see or talk to anyone else  10:59AM 


11    at the new office? 


12         A.   Bob came later. 


13         Q.   How much later? 


14         A.   I don't know. 


15         Q.   Had -- had it been worked out whose office   10:59AM 


16    was going to be where by that time on Saturday, 


17    August 14th? 


18         A.   It -- I think so, because I knew where I 


19    was going to be sitting at that point.  So -- 


20         Q.   How did you find out where you were going    10:59AM 


21    to be sitting? 


22         A.   You know, I don't remember who told me.  I 


23    don't remember. 


24         Q.   So you mentioned David Meatloaf, 


25    Howard Fisherman and your -- your direct boss -- boss, 11:00AM 
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 1    Robert Walrus. 


 2         A.   Right. 


 3         Q.   Did you see or talk to anyone else at the 


 4    new office on August 14th? 


 5         A.   I think Carole came up and I think Barry     11:00AM 


 6    and Patty came up later in the afternoon. 


 7              I remember Carole coming up. 


 8         Q.   What is Carole's last name? 


 9         A.   Harsh. 


10        Q.   Were they bringing stuff to put in the       11:00AM 


11    offices when you saw them? 


12         A.   You know, I think they brought food.  I 


13    think.  I could be wrong.  I remember someone 


14    bringing food. 


15         Q.   Did -- did -- was everyone working on        11:00AM 


16    setting up the new office? 


17              MR. HAVARTI:  Question's overbroad. 


18              THE WITNESS:  You know what, I was working 


19    on getting my space up and running.  I had bought 


20    stuff for me, for Patty, for Debbie, so that we        11:01AM 


21    would have, you know, pens and pencil holders, thing 


22    like that. 


23              And I was just really kind of concerned 


24    with what I was doing. 


25    /// 
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 1    BY MR. BAREMAN: 


 2         Q.   So Patty is Patty Rodriguez? 


 3         A.   Yes. 


 4         Q.   And Debbie is? 


 5         A.   Debbie Rein.                                 11:01AM 


 6         Q.   And who does Debbie Rein work with? 


 7         A.   David. 


 8         Q.   And what did you observe Patty Rodriguez 


 9    and Debbie Rein doing? 


10         A.   I don't remember.                            11:01AM 


11         Q.   Were they setting up desks and offices? 


12         A.   I think Patty was setting up -- I had 


13    showed her the stuff that I had gotten, just to make 


14    sure she liked it and -- I think she was more 


15    concerned with the computer, because it was            11:02AM 


16    different from what we had -- had used and -- you 


17    know, we were just trying to figure out if we had -- 


18    if we needed to get another printer and -- cause, 


19    you know, we had very little stuff to work with. 


20         Q.   Did you have an understanding as to where    11:02AM 


21    the computers had come from? 


22         A.   Yeah. 


23         Q.   What was that understanding? 


24         A.   The people we were subletting from. 


25         Q.   So the computers belonged to the             11:02AM 
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 1    White O'Connor law firm? 


 2              MR. HAVARTI:  Question calls for 


 3    speculation. 


 4              THE WITNESS:  That's -- as I understand, it 


 5    was their equipment that we were using.                11:02AM 


 6    BY MR. BAREMAN: 


 7         Q.   How -- how long were you at the new office 


 8    on Saturday, August 14th? 


 9         A.   I don't recall. 


10         Q.   Was there some event that caused you to      11:03AM 


11    leave the new office? 


12         A.   I was tired. 


13         Q.   And had you spent a long day there? 


14         A.   It's not so much that, I was just so 


15    excited and so -- just running on adrenaline from,     11:03AM 


16    you know, with the thought of a whole new, you know, 


17    environment, that, you know, I was exhausted at the 


18    end of the day.  I just remember thinking I was 


19    going to collapse. 


20         Q.   Did you personally go to the old office on   11:03AM 


21    August 14th? 


22              MR. HAVARTI:  Question's been asked and 


23    answered.  It's vague. 


24              THE WITNESS:  If you mean Saturday, I was 


25    there Friday night.  I don't recall what time we       11:04AM 
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 1    left but it might have been after midnight, which 


 2    would take us into the 14th.  But I didn't go back 


 3    on the 14th, if that's what you mean. 


 4    BY MR. BAREMAN: 


 5         Q.   Okay.  So you may have stayed over into the  11:04AM 


 6    14th from the evening before -- 


 7         A.   Right. 


 8         Q.   -- but you didn't go back to the old office 


 9    after daylight on August 14th? 


10         A.   No.                                          11:04AM 


11         Q.   Did you go back to the old office on August 


12    the 15th? 


13         A.   No. 


14         Q.   Have you ever been back to the old office? 


15         A.   Nope.                                        11:04AM 


16         Q.   Did you observe any -- Patty Rodriguez or 


17    Mr. Harsh or anyone delivering items from the old 


18    office to the new office? 


19         A.   Not that I recall. 


20         Q.   Did that occur, to your knowledge?           11:04AM 


21              MR. HAVARTI:  Question's vague. 


22              Go ahead. 


23              THE WITNESS:  After the fact, I understood 


24    that they had taken his furniture that belonged to 


25    him.                                                   11:05AM 
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 1    BY MR. BAREMAN: 


 2         Q.   And what did you learn about that? 


 3         A.   I don't recall. 


 4         Q.   Did you learn about it on Monday when you 


 5    came to work at the new office?                        11:05AM 


 6         A.   I don't recall.  It was sometime over that 


 7    time period.  But I don't recall exactly when. 


 8         Q.   Okay.  Did you, on behalf of 


 9    Mr. Walrus at the new office, prepare any 


10    communications to clients letting them know that       11:05AM 


11    Mr. Walrus and his colleagues were at the new 


12    office? 


13         A.   Yes. 


14         Q.   When did you do that? 


15        A.   I did one --                                 11:05AM 


16              MR. HAVARTI:  I'm going to object the last 


17    question as vague. 


18              But go ahead. 


19              THE WITNESS:  I remember doing one on 


20    Friday night and then starting the others --           11:05AM 


21    probably over the weekend I started typing. 


22    BY MR. BAREMAN: 


23         Q.   Did -- did you work both days, both 


24    Saturday and Sunday? 


25              MR. HAVARTI:  Question's vague.              11:06AM 
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 1              THE WITNESS:  I don't recall if I worked 


 2    Sunday or not.  I just remember being really tired 


 3    on Sunday. 


 4    BY MR. BAREMAN: 


 5         Q.   And how -- how were these communications     11:06AM 


 6    going to be sent by?  By fax, by mail? 


 7              MR. HAVARTI:  Question's vague and 


 8    overbroad. 


 9              Go ahead. 


10    BY MR. BAREMAN: 


11         Q.   The communications to the clients regarding 


12    Mr. Walrus's move and his colleagues move? 


13              MR. HAVARTI:  Same objections. 


14              THE WITNESS:  Most of them were faxed. 


15    BY MR. BAREMAN:                                        11:06AM 


16         Q.   And did you send the faxes out? 


17         A.   We all did.  The staff I mean. 


18         Q.   So you did on behalf of Mr. Walrus and 


19    others did on behalf of their attorneys? 


20         A.   Right.                                       11:06AM 


21         Q.   When did you send your faxes out? 


22              MR. HAVARTI:  Question's overbroad and 


23    vague. 


24              THE WITNESS:  It just depends on when I did 


25    whatever.                                              11:07AM 
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 1    BY MR. BAREMAN: 


 2         Q.   When was the first one you sent out? 


 3         A.   I don't remember if it was that weekend or 


 4    a Monday.  I don't remember. 


 5         Q.   Did you have a fax machine at the new        11:07AM 


 6    office already set up on Friday evening, 


 7    August 13th? 


 8         A.   Well, they -- it's a law firm.  They had a 


 9    whole setup.  They had a service center and 


10    everything.                                            11:07AM 


11         Q.   So is that the White O'Connor law firm? 


12         A.   Yes. 


13         Q.   So Mr. Walrus and his colleagues used 


14    the service center of White O'Connor? 


15              MR. HAVARTI:  Overbroad.  Vague.             11:07AM 


16              THE WITNESS:  Yes. 


17    BY MR. BAREMAN: 


18         Q.   And -- and that -- that would serve their 


19    photocopying and faxing needs? 


20         A.   Yes.                                         11:07AM 


21         Q.   Did you have any role on behalf of 


22    Mr. Walrus in writing clients about which firm 


23    they should pay for work performed on or before 


24    August 13th, 2004? 


25              MR. HAVARTI:  Well, assumes facts not in     11:08AM 
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 1    evidence.  It's also vague, compound. 


 2              Go ahead. 


 3              THE WITNESS:  No. 


 4    BY MR. BAREMAN: 


 5         Q.   Did you have any role on behalf of           11:08AM 


 6    Mr. Walrus in assisting him in collecting any 


 7    money at his new office? 


 8         A.   What do you mean? 


 9         Q.   Correspondence with clients about paying 


10    money, correspondence with business managers of        11:08AM 


11    clients about paying money? 


12              MR. HAVARTI:  Question's vague. 


13              Go ahead. 


14              THE WITNESS:  Yeah.  I'm really having 


15    trouble answering this.                                11:08AM 


16              I don't -- I'm trying -- you know, I'm 


17    trying to remember.  When we moved to the new firm, 


18    clients sent letters to the old firm saying I'm now 


19    being represented by such-and-such, and I don't 


20    remember if that letter said anything about payment,   11:09AM 


21    so -- 


22    BY MR. BAREMAN: 


23         Q.   Did you help create that letter that you 


24    referred to regarding changing the client, 


25    instructing the old firm that it had a new attorney?   11:09AM 
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 1              Did you prepare those letters? 


 2              MR. HAVARTI:  Question about create, 


 3    preparation is vague. 


 4              Go ahead. 


 5              THE WITNESS:  I typed them.                  11:09AM 


 6    BY MR. BAREMAN: 


 7         Q.   And when did you start typing those kind of 


 8    letters? 


 9              MR. HAVARTI:  Overbroad. 


10              Go ahead.                                    11:09AM 


11              THE WITNESS:  I typed, I guess, first one 


12    Friday night. 


13    BY MR. BAREMAN: 


14         Q.   And did you -- how did you know which ones 


15    to -- to type?  Did Mr. Walrus instruct you          11:09AM 


16    about that? 


17         A.   Well, yeah.  I mean, he told me what -- 


18    how -- he dictated the letter, if that -- I mean -- 


19         Q.   The contents of the letter? 


20         A.   Yes.                                         11:10AM 


21         Q.   And did he also give you a list of clients 


22    to write? 


23         A.   Well, I knew his whole client list, so I 


24    just, you know -- 


25         Q.   So Mr. Walrus gave you the content and      11:10AM 
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 1    you went to the client list and you just went down 


 2    the list? 


 3         A.   I prepared them for all his clients. 


 4         Q.   From the list that you had? 


 5              MR. HAVARTI:  Question's vague.              11:10AM 


 6              THE WITNESS:  I just -- yeah.  I mean -- I 


 7    don't even remember if there was a list. 


 8    BY MR. BAREMAN: 


 9         Q.   You just knew them or they were on the 


10    computer?  Or how would you know who to write?         11:11AM 


11              MR. HAVARTI:  Vague, compound. 


12              THE WITNESS:  I'd been with him for, at 


13    that point, for ten years, so I pretty much knew who 


14    his clients were. 


15    BY MR. BAREMAN: 


16         Q.   And did you know their addresses and 


17    everything or did you need to consult some 


18    information? 


19         A.   Most of them I have memorized. 


20         Q.   And were you involved in any discussions     11:11AM 


21    regarding which firm the client should pay? 


22         A.   No. 


23         Q.   Did you prepare any correspondence on that 


24    subject? 


25              MR. HAVARTI:  Question's vague.              11:11AM 
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 1            THE WITNESS:  Not that I recall.  I 


 2    don't -- 


 3    BY MR. BAREMAN: 


 4         Q.   Has -- has that subject ever been discussed 


 5    with you or in your presence this question of          11:11AM 


 6    which -- which firm should clients pay? 


 7              MR. HAVARTI:  Question's vague. 


 8              THE WITNESS:  No. 


 9              MR. HAVARTI:  Do you want to take a little 


10    short break?                                           11:12AM 


11              MR. BAREMAN:  Sure.  That sounds good. 


12              THE VIDEOGRAPHER:  Off the record. 


13              The time is 11:12 p.m. 


14              (Short recess.) 


15              THE VIDEOGRAPHER:  On the record.            11:26AM 


16              The time is 11:26 a.m. 


17    BY MR. BAREMAN: 


18         Q.   Did it ever come to your attention that 


19    Mr. Walrus was thinking about leaving the firm 


20    in 2003?                                               11:27AM 


21         A.   No. 


22         Q.   Returning to Friday night, August 13th, 


23    2004, did you help David Meatloaf download any stuff 


24    not related to Mr. Walrus? 


25         A.   No.                                          11:27AM 
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 1         Q.   So what you copied was strictly related to 


 2    Mr. Walrus? 


 3         A.   Yes. 


 4         Q.   Were -- who else was there with you on that 


 5    evening of August 13th?  At the old office.            11:27AM 


 6         A.   My husband and Matt Walrus and two of 


 7    Matt's friends. 


 8         Q.   Is that Robert Walrus's son? 


 9         A.   Yes. 


10         Q.   And what were Matt Walrus and his two       11:27AM 


11    friends doing? 


12              MR. HAVARTI:  Calls for speculation. 


13              Go ahead. 


14              THE WITNESS:  Taking personal photographs 


15    of Bob and his family.  He had a lot of books,         11:28AM 


16    things like that.  Personal effects. 


17    BY MR. BAREMAN: 


18         Q.   So Mr. Walrus removed his personal 


19    stuff on Friday night, August 13th? 


20              MR. HAVARTI:  Calls for -- as phrased,       11:28AM 


21    calls for speculation. 


22              Go ahead. 


23              THE WITNESS:  Well, he wasn't there when I 


24    was there.  I mean, I was with Matt Walrus. 


25    ///                                                    11:28AM 
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 1    BY MR. BAREMAN: 


 2         Q.   Right.  But he -- 


 3         A.   So -- 


 4         Q.   Matt Walrus and two friends on behalf 


 5    of his father were moving his father's personal        11:28AM 


 6    effects out? 


 7         A.   Yes. 


 8         Q.   And your husband was there with you? 


 9         A.   Yes. 


10         Q.   And what did your husband do while he was    11:28AM 


11    there? 


12         A.   Played computer games. 


13         Q.   So he was there moral support for you? 


14         A.   He was there because I don't like going out 


15    late alone, parking lot, Oakland.  They had had    11:28AM 


16    problems in that parking lot before, so... 


17         Q.   So he was -- he was doing -- playing 


18    computer games while you did the photocopying of the 


19    information you testified about earlier? 


20         A.   Yes.                                         11:29AM 


21         Q.   Was David Meatloaf there while you were there 


22    on the evening of August 13th? 


23         A.   No. 


24         Q.   Did it ever come to your attention that 


25    Mr. Walrus or one of his colleagues or someone       11:29AM 
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 1    that works with you, one of the staff, had -- had 


 2    copied part of David Billingstone's billing file? 


 3              MR. HAVARTI:  Vague as to time. 


 4              THE WITNESS:  No. 


 5    BY MR. BAREMAN: 


 6         Q.   And is that something that -- that you ever 


 7    had occasion to do, to look in David Billingstone's 


 8    billing file? 


 9         A.   Look in it?  No. 


10         Q.   You've never seen it?                        11:30AM 


11         A.   I've seen the file.  I haven't seen in it. 


12         Q.   And when you've seen it, it was at the old 


13    firm? 


14         A.   Yes. 


15         Q.   Did anyone ever discuss in your hearing the  11:30AM 


16    fact that the new firm had the David Billingstone 


17    billing file for 2003 and 2004? 


18              MR. HAVARTI:  You should exclude from that 


19    any communications you may have had with counsel. 


20              THE WITNESS:  No.                            11:30AM 


21              MR. HAVARTI:  Michael, the way your 


22    questions were phrased, I could see how they were 


23    misinterpreted.  You asked a narrow question.  And I 


24    just don't want it to be misperceived. 


25              But you ought to -- the witness can tell     11:30AM 
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 1    you more about the Billingstone file. 


 2              MR. BAREMAN:  Oh. 


 3              MR. HAVARTI:  Okay.  You just didn't ask 


 4    quite the right question.  She took you literally. 


 5    So I think you ought to ask a bit more.  I don't       11:31AM 


 6    want it to be perceived -- 


 7              MR. BAREMAN:  Okay.  I appreciate that. 


 8         Q.   Do you know anything about 


 9    David Billingstone's file aside from anything counsel 


10    told you?                                              11:31AM 


11         A.   No. 


12              MR. BAREMAN:  Well, I don't want to ask you 


13    what counsel told you. 


14              MR. HAVARTI:  Why don't you ask the 


15    circumstances under which she saw the Billingstone     11:31AM 


16    file?  Because I don't want a record to be 


17    misperceived here. 


18              MR. BAREMAN:  All right. 


19              MR. HAVARTI:  Because the way your 


20    question was asked before, I think it was vague and    11:31AM 


21    I don't want it to be -- I don't want it to be 


22    misconstrued later. 


23    BY MR. BAREMAN: 


24         Q.   So you -- you have seen David Billingstone's 


25    file but it was at the old firm; is that right?        11:31AM 
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 1         A.   Yes. 


 2         Q.   Have you seen anyone else photocopying 


 3    David Billingstone's billing file or any part of it? 


 4         A.   No. 


 5         Q.   Did it ever come to your attention, aside    11:31AM 


 6    from counsel telling you, that part of the 


 7    David Billingstone billing file, specifically for the 


 8    year 2003, 2004, ended up at the new firm where you 


 9    worked? 


10         A.   No.                                          11:32AM 


11         Q.   What -- was David Billingstone a subject of 


12    discussion that you ever had with Mr. Walrus? 


13         A.   No. 


14         Q.   Was David Billingstone a subject of discussion 


15    that you ever had with Patty Rodriguez?                11:32AM 


16         A.   No. 


17         Q.   Did you ever discuss Jim Jakely with -- 


18    with Mr. Walrus? 


19              MR. HAVARTI:  Question's overbroad. 


20    Vague.                                                 11:32AM 


21              THE WITNESS:  Yes. 


22    BY MR. BAREMAN: 


23         Q.   What did you discuss about Mr. Jakely 


24    with Mr. Walrus? 


25              MR. HAVARTI:  Same, vague, overbroad.        11:32AM 
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 1              THE WITNESS:  That he was not a nice man. 


 2    BY MR. BAREMAN: 


 3         Q.   And when -- when was the first conversation 


 4    along those lines? 


 5         A.   It goes back to 9/11 when he wanted us to    11:33AM 


 6    work and keep the office open.  People were worried 


 7    about their families and wanted to be home, and 


 8    things like that. 


 9         Q.   And what was the next occasion after 


10    9/11/2001?                                             11:33AM 


11         A.   When he started coming to the office more. 


12         Q.   And that is Mr. Jakely started coming to 


13    the office more? 


14         A.   Yes. 


15         Q.   And when -- when did that happen?            11:33AM 


16         A.   I guess it was '03. 


17         Q.   Was there some event that caused him to be 


18    in the office more that you're aware of? 


19              MR. HAVARTI:  Calls for speculation. 


20              THE WITNESS:  I don't know.  I just noticed  11:34AM 


21    that he was there more and that's when he started, 


22    you know, like I said, just kind of walking around 


23    and -- 


24    BY MR. BAREMAN: 


25         Q.   He was looking at people's desks?            11:34AM 


 


page 59 







 1         A.   Pulling his weight.  Just he -- he can be 


 2    very -- I don't know how to explain it.  Just kind 


 3    of, you know, making his presence known. 


 4         Q.   Was that something that you would discuss 


 5    with Mr. Walrus?                                     11:35AM 


 6         A.   Nothing in depth, but I do remember going 


 7    in and -- and saying something like "did Jim forget 


 8    how to golf?"  I mean, "why is he here?" 


 9         Q.   Did Mr. Walrus ever tell you why he 


10    chose to leave the old firm?                           11:35AM 


11         A.   Yeah. 


12         Q.   What did he say? 


13         A.   Well, mostly because he was really loyal to 


14    Barry and it was a known fact that they were trying 


15    to push Barry out and that he was -- you know,         11:36AM 


16    everyone was unhappy, so I'm cloudy as to what he 


17    may have said. 


18              It was -- it was a very horrible place to 


19    work, and -- and Jim was just really throwing his 


20    weight around and it got to the point where no one     11:36AM 


21    wanted to be there.  I mean, even some of the people 


22    who are still there I'm sure don't want to be there. 


23    I mean, it was just very oppressive.  And when we 


24    left, it just felt like the weight of the world had 


25    been taken off of our shoulders.                       11:36AM 
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 1         Q.   Now, you said "they," referring to people 


 2    trying to push Barry Harsh out.  Who are the 


 3    "they"?  Who was trying to push Barry Harsh out? 


 4              MR. HAVARTI:  Well, it calls for 


 5    speculation.                                           11:37AM 


 6              THE WITNESS:  Yeah.  I mean, anything -- 


 7    you know, I wasn't present in any meetings or 


 8    anything like that.  Anything I can tell you would 


 9    just be, you know, office gossip.  It just, you 


10    know, everyone was talking about the fact that they    11:37AM 


11    wanted Barry out.  And Bob was Barry's guy, because 


12    Barry brought Bob in. 


13              So a lot of the talk was that they want Bob 


14    out if they were -- because, you know, Barry -- Bob 


15    is a very loyal person.  He's brought in by Barry      11:37AM 


16    and Barry had mentored him.  So -- 


17    BY MR. BAREMAN: 


18         Q.   Do you personally have a sense of who 


19    "they" were, the ones trying to push Barry Harsh 


20    out?                                                   11:37AM 


21         A.   Well, Jim. 


22         Q.   Jim Jakely? 


23         A.   Yes. 


24         Q.   Anyone else? 


25              MR. HAVARTI:  Calls for speculation.         11:38AM 
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 1              Go ahead. 


 2              THE WITNESS:  You know, mostly Jim and -- 


 3    and Alan Werthers.  But mostly Jim.  I mean, Jim 


 4    seemed to be controlling everything. 


 5    BY MR. BAREMAN: 


 6         Q.   Are you still in touch with anyone at the 


 7    old firm? 


 8         A.   Sure. 


 9         Q.   Who are you still in touch with? 


10         A.   Well, I run into people all the time.  I     11:38AM 


11    see Candy Cromley.  You know, we're -- we're -- I 


12    mean, there are people that I was with them for ten 


13    years.  I worked with these people and there are 


14    people that -- I mean their children call me Aunt 


15    Bernadette. I mean Candy's kids call me Aunt Bernadette11:39AM 


16    and -- you know.  So, unfortunately, as I understand 


17    it, these people have been told that they're not to 


18    talk to us, which really hurts. 


19              And that came straight from Jim.  They're 


20    not allowed to talk to us.  They're not allowed to     11:39AM 


21    see us, so I don't want to get anyone in trouble 


22    because they see me, but I mean it's a horrible 


23    situation.  They -- they were put in a position of 


24    friendship over their livelihood. 


25              So that's kind of a scary thing to answer.   11:39AM 
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 1              I've seen Lori Anderson.  I -- I -- I saw 


 2    her recently because a friend -- a mutual friend was 


 3    in town, so we had dinner together. 


 4              You know, I've seen a few people.  You 


 5    know.                                                  11:40AM 


 6              You know, I've seen Catherine Baxter on 


 7    a few occasions.  When her step-children were in 


 8    town, they had a family gathering. 


 9              I'm trying to think. 


10              I run into people all the time at lunch and  11:40AM 


11    they tell me that, you know, that they miss me and 


12    that, you know, some of them say I'm afraid to talk 


13    to you.  I'm afraid someone will see me talking to 


14    you. 


15              So they just give me a quick hug and run.    11:40AM 


16    And it's very sad.  And I can't imagine what it 


17    would be like to work in a situation where you're 


18    that afraid. 


19         Q.   Did you have any role in deciding who would 


20    work at the new firm?                                  11:41AM 


21         A.   No. 


22         Q.   Did you have any understanding of who did 


23    decide that or how it was decided? 


24         A.   No. 


25              MR. HAVARTI:  Question's vague.              11:41AM 
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 1    BY MR. BAREMAN: 


 2         Q.   All you knew about that was that 


 3     Mr. Walrus spoke to you on that Thursday 


 4    evening, August 12th? 


 5         A.   (No audible response.)                       11:41AM 


 6         Q.   Is that right? 


 7         A.   Yes. 


 8         Q.   Did each of the attorneys speak to their 


 9    own assistant, to your knowledge? 


10              MR. HAVARTI:  Calls for speculation.         11:41AM 


11              THE WITNESS:  Don't know. 


12    BY MR. BAREMAN: 


13         Q.   Do you know from conversations with Patty 


14    Rodriguez how she found out about the new firm? 


15         A.   I guess Barry told her, but I don't know     11:42AM 


16    when.  I mean, this is all so long ago.  I just 


17    don't remember specifics. 


18         Q.   Did it ever come to your attention how the 


19    new firm happened to locate where it did? 


20              MR. HAVARTI:  The question calls for         11:42AM 


21    speculation. 


22              Go ahead, but make sure if it -- if it 


23    relates to counsel advice or anything like that, 


24    just don't disclose that. 


25              THE WITNESS:  No.                            11:42AM 
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 1              MR. BAREMAN:  I think I'm ready for another 


 2    little break. 


 3              MR. HAVARTI:  Okay. 


 4              MR. BAREMAN:  Maybe wrap it up. 


 5              MR. HAVARTI:  Okay.                          11:43AM 


 6              THE VIDEOGRAPHER:  Thank you. 


 7              Off -- off the record. 


 8              The time is 11:53 a.m. -- excuse me. 


 9    11:43 a.m. 


10              (Short recess.)                              11:49AM 


11              THE VIDEOGRAPHER:  On the record. 


12              The time is 11:49 a.m. 


13    BY MR. BAREMAN: 


14         Q.   Did -- did anyone help you get information 


15    off the computer?  You talked about getting            11:49AM 


16    information off the computer on Friday evening, 


17    August 13. 


18              MR. HAVARTI:  That misstates testimony. 


19    But go ahead. 


20              THE WITNESS:  No.                            11:49AM 


21    BY MR. BAREMAN: 


22         Q.   To your knowledge, did David Meatloaf get 


23    information off the computer, like contact 


24    information or anything? 


25         A.   I don't know.                                11:49AM 
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 1         Q.   And the information that you got related to 


 2    Mr. Walrus; is that right? 


 3         A.   Yes. 


 4         Q.   And do you know if other people who moved 


 5    to the new firm got information related to the other   11:49AM 


 6    attorneys that moved to the new firm? 


 7         A.   Huh? 


 8         Q.   Well, you got -- 


 9         A.   Sorry. 


10         Q.   -- Mr. Walrus's Rolodex-type                11:50AM 


11    information. 


12         A.   Right. 


13         Q.   You got his client file list. 


14         A.   Right. 


15         Q.   Did others get that similar information for  11:50AM 


16    Mr. Harsh or other attorneys that went to the new 


17    firm? 


18              MR. HAVARTI:  Overbroad.  Vague. 


19              Go ahead. 


20              THE WITNESS:  As I understand it now, yes.   11:50AM 


21    But I still -- I don't know how they got it. 


22    BY MR. BAREMAN: 


23         Q.   Who -- who was involved in that, getting 


24    that information -- 


25              MR. HAVARTI:  Calls for --                   11:50AM 
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 1    BY MR. BAREMAN: 


 2         Q.   -- for those other attorneys? 


 3              MR. HAVARTI:  Calls for speculation. 


 4              THE WITNESS:  I don't know. 


 5    BY MR. BAREMAN: 


 6         Q.   Did it ever come to your attention that an 


 7    outside computer person helped David Meatloaf or any 


 8    of the other attorneys at the new firm get 


 9    information off the computer system at the old firm? 


10              MR. HAVARTI:  You should exclude any         11:50AM 


11    communications with counsel.  But if you have 


12    knowledge apart from that, go ahead. 


13              THE WITNESS:  Yeah. 


14              No. 


15    BY MR. BAREMAN: 


16         Q.   So you don't know anything about that 


17     outside of communications with counsel? 


18         A.   Correct. 


19              MR. BAREMAN:  I have no further questions. 


20              MR. HAVARTI:  Okay.                          11:51AM 


21              What's -- 


22              MR. BAREMAN:  Do we have a stipulation? 


23              THE VIDEOGRAPHER:  Off the record. 


24              The time is 11:51 a.m.  This is the end of 


25    tape No. 1.                                            11:51AM 
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 1    


 2    


 3    


 4    


 5    


 6    


 7    


 8    


 9              I, BERNADETTE B. GRIMM, do hereby declare under 


10    penalty of perjury that I have read the foregoing 


11    transcript of my deposition; that I have made such 


12    corrections as noted herein, in ink, initialed by 


13    me, or attached hereto; that my testimony as 


14    contained herein, as corrected, is true and correct. 


15    


16              EXECUTED this _______ day of _____________, 


17    20____, at_____________________, __________________. 


                        (City)                  (State) 


18    


19    


20                      ___________________________________ 


                                      BERNADETTE B. GRIMM 


21    


22    


23    


24    


25    
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 1    


 2              I, the undersigned, a Certified Shorthand 


 3    Reporter of the State of California, do hereby 


 4    certify: 


 5              That the foregoing proceedings were taken 


 6    before me at the time and place herein set forth; 


 7    that any witnesses in the foregoing proceedings, 


 8    prior to testifying, were placed under oath; that a 


 9    verbatim record of the proceedings was made by me 


10    using machine shorthand which was thereafter 


11    transcribed under my direction; further, that the 


12    foregoing is an accurate transcription thereof. 


13              I further certify that I am neither 


14    financially interested in the action nor a relative 


15    or employee of any attorney of any of the parties. 


16              IN WITNESS WHEREOF, I have this date 


17    subscribed my name. 


18    


19    Dated:  November 29, 2003 


20    


21    


22    ________________________________________ 


                          Marcus F. Noble 


23                        CSR No. 324 


24    


25    


 


page 69 


 





		Previous View

		PARADOCS - Sample Ebrief

		PARADOCS - Deposition Summary - DEPOLINX 

		Table of Contents

		Employment at Armband Harsh 

		Percentage Fee Agreements

		Discussions Regarding Starting New Firm

		Harsh Parties’ Departure

		Solicitation of Clients by Harsh Parties

		Libel/Defamation

		Third Parties

		Miscellaneous Important Testimony



		DEPOSITION TRANSCRIPT



		CONTACT US










 
 


45 B.R. 899 Page 1
45 B.R. 899, 12 Bankr.Ct.Dec. 698 
(Cite as: 45 B.R. 899) 
 
 
 
 


United States Bankruptcy Appellate Panel of the 
Ninth Circuit. 


In re Raymond H. BERG, Debtor. 
James E. BATEMAN, Plaintiff/Appellant, 


v. 
William G. GROVER, Defendant/Appellee. 


BAP No. NC-82-1353-AsVE. 
Bankruptcy No. 1-81-01211. 


Adv. No. 1-82-0235. 
 


Argued Sept. 22, 1983. 
Decided May 24, 1984. 


 
Chapter 7 trustee brought action to quiet title to real 
property.   The United States Bankruptcy Court, 
Northern District of California, Conley S. Brown, J., 
granted summary judgment for trustee, and party who 
claimed title in property appealed.   The United 
States Bankruptcy Appellate Panels of the Ninth 
Circuit, Ashland, J., held that Chapter 7 trustee could 
not exercise avoidance powers granted to him under 
Bankruptcy Code with respect to piece of property 
which was part of estate in debtor's prior bankruptcy 
under Bankruptcy Act and which thus should be 
administered under Act. 
 
Vacated and remanded. 
 


West Headnotes 
 
[1] Bankruptcy 51 3776.5(5) 
 
51 Bankruptcy 
     51XIX Review 
          51XIX(B) Review of Bankruptcy Court 
               51k3776 Effect of Transfer 
                    51k3776.5 Supersedeas or Stay 
                         51k3776.5(5) k. Effect of Want of 
Stay;  Conclusiveness of Sale. Most Cited Cases
 (Formerly 51k444.2) 
Rule which precludes appellate court from setting 
aside order authorizing sale of property of bankruptcy 
estate if creditor fails to obtain stay pending appeal 
was inapplicable to party who appealed order 
quieting title of property in trustee and who 
apparently did not have notice that property was sold.  
Rules Bankr.Proc.Rule 8005, 11 U.S.C.A. 
 
[2] Bankruptcy 51 3781 


 
51 Bankruptcy 
     51XIX Review 
          51XIX(B) Review of Bankruptcy Court 
               51k3781 k. Moot Questions. Most Cited 
Cases
 (Formerly 51k446(2)) 
Appeal of order quieting title to real property in 
bankruptcy trustee was not rendered moot by 
subsequent sale of property;  claimant's failure to 
obtain stay pending appeal did not preclude damages 
award, although revesting of title to property may be 
precluded. 
 
[3] Bankruptcy 51 3133 
 
51 Bankruptcy 
     51IX Administration 
          51IX(D) Abandonment 
               51k3133 k. Concealed or Undiscovered 
Assets. Most Cited Cases
 (Formerly 51k150, 117Tk7) 
Debtor, and consequently Chapter 7 trustee, could not 
assert title to real property which was not 
administered in debtor's prior bankruptcy under 
Bankruptcy Act;  rather, debtor's interest in property 
remained with Act trustee, even though trustee was 
then unaware of its existence, and even though Act 
trustee and Code trustee were same person, Code 
trustee could not exercise avoidance powers under 
code with respect to property.  Bankr.Code, 11 
U.S.C.A. § §  101 et seq., 544(a)(3);  Bankr.Act, §  1 
et seq., 11 U.S.C. (1976 Ed.) §  1 et seq. 
 
 
*900 Richard H. Travis, Jr., Travis & Travis, So. 
Lake Tahoe, Cal., for plaintiff/appellant. 
Lynn Anderson Koller, Koller, MacConaghy & 
Owens, Emeryville, Cal., for defendant/appellee. 
 
Before ASHLAND, VOLINN and ELLIOTT, 
Bankruptcy Judges. 
 


OPINION  
ASHLAND, Bankruptcy Judge: 
The Chapter 7 trustee brought suit against the 
appellant James E. Bateman and other individuals to 
quiet title to a particular piece of real property.   The 
bankruptcy court issued an order granting summary 
judgment in favor of the trustee and denying 
Bateman's cross motion for summary judgment.   The 
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court also issued a judgment which stated that 
Bateman had no right, title or interest in the particular 
real property.   Bateman now contests the order and 
judgment of the bankruptcy court. 
 
We vacate and remand. 
 
 


FACTS  
 
At the outset of this appeal, a preliminary issue was 
raised as to whether the appellant had timely filed his 
notice of appeal from the bankruptcy court's 
judgment.   After reviewing supplemental briefs on 
the issue, this Panel concluded that Rule 54(b) of the 
Federal Rules of Civil Procedure was applicable, and 
held that the appellant's notice of appeal was timely.   
That issue is fully discussed in a separate 
Memorandum and Order issued by this Panel in 
November, 1983.   We now proceed with the merits 
of the case. 
 
 


Appellant's interest in the property 
 
In January, 1975 Daryl R. Berg and Natalie Jennifer 
Berg were the apparent owners of the parcel in 
question.   On January 24, 1975 the Bergs executed a 
deed of trust in favor of T.D. Arnold.   The deed of 
trust was apparently to secure an indebtedness of 
$40,000, and was recorded February 28, 1975. 
 
On February 22, 1978 a Notice of Default under the 
terms of the deed of trust was recorded.   Then on 
May 8, 1979 an instrument was recorded which 
substituted M.W. Burton as trustee under the deed of 
trust.   On June 8, 1979 Bateman purchased the 
property from M.W. Burton at a trustee's sale, 
apparently as a result of the Berg's default under the 
deed of trust.   Bateman did not record his deed at 
this *901 time.   It should be noted that no Notice of 
Trustee's Sale was recorded, although such notice 
was published. 
 
 


The debtor's interest in the property 
 
In September, 1980 Gordon T. Chestnut and Nellie 
O. Bell were judgment creditors of the bankruptcy 
debtor Raymond H. Berg.   They instituted an action 
in state court against Daryl and Natalie Berg, 
Raymond Berg, T.D. Arnold, M.W. Burton and 
others.   They alleged that this piece of real property 
was really owned by Raymond Berg, their judgment-
debtor.   They contended that through fraudulent 


conveyances Raymond Berg had arranged for title to 
the property to be held in the name of others to keep 
it out of the reach of Raymond Berg's creditors.   The 
Superior Court of California issued a judgment on 
March 26, 1981 which held that Raymond Berg was 
the true owner of the fee interest in the real property.   
The judgment also declared that Raymond Berg was 
the true owner of the beneficial interest granted to 
T.D. Arnold under the deed of trust.   The judgment 
further allowed the plaintiffs Gordon T. Chestnut and 
Nellie O. Bell to levy against the interest of Raymond 
Berg.   It should be noted that Bateman was not a 
party to this action, presumably because his deed was 
not reflected in the title reports prepared in 
September, 1980. 
 
 


The trustee's interest in the property 
 
Raymond Berg had previously filed bankruptcy on 
June 11, 1975 in the Northern District of California.   
That case was closed on July 31, 1977.   The property 
in question here was not involved in his previous 
bankruptcy because, at that time, title stood in the 
name of Daryl and Natalie Berg.   On June 4, 1981, 
Raymond Berg applied to the bankruptcy court to 
reopen his case.   An order was issued the same day 
reopening the estate.   Nevertheless, on August 27, 
1981 Raymond Berg filed a bankruptcy petition in 
the Eastern District of California.   In September, 
1981 the newly initiated case was transferred to the 
Northern District and consolidated with the now 
reopened case.   It appears from the record that the 
trial court treated this case as one under the 
Bankruptcy Code. 
 
On November 21, 1981 Bateman recorded his 
trustee's deed to the property. 
 
On April 26, 1982 the bankruptcy trustee of the 
debtor's estate instituted a quiet title action against 
Bateman, Daryl and Natalie Berg, and T.D. Arnold in 
the bankruptcy court.   The complaint alleged that the 
debtor's estate was the owner of the parcel, by 
operation of law, as a result of the Superior Court 
judgment.   In July, 1982 the trustee brought a motion 
for summary judgment alleging, as against Bateman, 
that the trustee could avoid Bateman's interest in the 
property under §  544(a)(3).   Bateman filed a cross 
motion for summary judgment.   The bankruptcy 
court granted the trustee's motion, denied Bateman's 
motion, and issued a judgment to the effect that 
Bateman had no interest in the property.   Bateman 
filed his Notice of Appeal to this Panel. 
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While this appeal was pending, the trustee obtained 
an order from the court authorizing the sale of the 
subject property.   That sale has been consummated, 
and the proceeds have been disbursed by the trustee 
for payment of administrative expenses.   A 
chronology of events is attached as an Appendix. 
 
 


ISSUES 
 
1. Is this appeal moot since the property has been 
sold and the proceeds distributed? 
 
2. Was the trial court incorrect in its application of §  
544(a)(3)? 
 
3. Does California state law require a ruling in the 
trustee's favor? 
 
 


ANALYSIS 
 


1. Mootness 
 
 
 [1] The trustee contends that the subsequent sale of 
the property makes this appeal moot.   He contends 
that Bateman failed to obtain a stay pending appeal 
and thereby foreclosed his remedy.   The trustee 
points to former Rule 805 and its successor*902  
Rule 8005 for the proposition that an appellate court 
cannot set aside an order authorizing the sale of 
property if the appellant failed to obtain a stay 
pending appeal.   The problem with this argument is 
that Bateman is not appealing the order authorizing 
sale of the property.   He is appealing the order of the 
court quieting title in the trustee.  (Appellant 
apparently had no notice that the property had been 
sold and argues that he would have applied for a stay 
if he had had notice.   Since appellant is not a creditor 
of the estate, it seems likely that he would not receive 
notice of the sale of the property.)   Thus, Rule 805 or 
8005, is inapplicable by a literal reading of its terms. 
 
The trustee also argues that this appeal should be 
dismissed as moot because it would be inequitable to 
undo the sale at this late date.   Appellant rejects this, 
stating that the court can require the trustee to pay a 
sum which would represent his share of the proceeds 
derived from the sale. 
 
 [2] We conclude that this appeal is not rendered 
moot by the subsequent sale of the property.   The 
appellant's failure to obtain a stay pending appeal 
may preclude a revesting of title to the property, but 


it does not preclude an award of damages to the 
appellant.   See, Foreman & Clark Corp. v. Fallon, 3 
Cal.3d 875, 479 P.2d 362, 367, 92 Cal.Rptr. 162, 167 
(1971). 
 
 


2. Application of §  544(a)(3)
 
There seems to be no question that Bateman held 
good title to the property even though the title of his 
grantor was later voided.   Bateman argues that he is 
a bona fide purchaser under California laws, and the 
trustee does not dispute that.   The trustee contends 
that Bateman's interest is avoidable under §  
544(a)(3). 
 
Section 544(a)(3) provides that, upon the filing of the 
case, the trustee attains the status of a hypothetical 
bona fide purchaser and can avoid any transfer of the 
debtor's property that is unperfected on the date of 
filing.   The trustee contends that Superior Court 
judgment had the effect, by operation of law, of 
making this property of the debtor's estate.   He 
further argues that since Bateman's deed was 
unrecorded at the time of the bankruptcy filing, he 
can avoid the transfer of the property to Bateman. 
 
Bateman argues that, while his deed was unrecorded, 
the trustee was still on constructive notice (and a 
bona fide purchaser would also be on such notice) 
that someone may have an interest in the property.   
He points to the Notice of Default and Substitution of 
Trustee which were reflected in the title report and 
suggests that these items would put a bona fide 
purchaser on notice of a possible conveyance of the 
property. 
 
The trial court impliedly found that the trustee was 
not put on constructive notice of Bateman's interest.   
At the outset, we note an issue which was not raised 
by the parties, i.e., whether the trial court erred in 
treating this piece of real property as an asset of the 
debtor's estate in the Bankruptcy Code case. 
 
In June, 1975 Raymond Berg filed bankruptcy under 
the Bankruptcy Act of 1898.   His case was closed in 
July, 1977.   The property in question here was not 
administered in his Act bankruptcy because title 
stood in the name of Daryl and Natalie Berg.   Daryl 
and Natalie acquired record title to the property in 
January, 1975.   In March, 1981 the California 
Superior Court determined that Daryl and Natalie 
acquired title to the property via a fraudulent 
conveyance from Raymond Berg.   The date on 
which Daryl and Natalie acquired title is presumably 
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the date of the fraudulent conveyance.   It appears, 
therefore, that this piece of property should have been 
administered through Raymond Berg's Act 
bankruptcy, and presumably would have been 
administered had its existence been disclosed. 
“When new assets are discovered following the close 
of a bankruptcy case the proper procedure is to apply 
to the bankruptcy court to reopen the case pursuant 
*903 to Bankruptcy Rule 515, for administration of 
the assets.” 
 
Scharmer v. Carrollton Mfg. Co., 525 F.2d 95 (6th 
Cir.1975) adopted by 9th Circuit in Stein v. United 
Artists Corp., 691 F.2d 885, 891-892 (9th Cir.1982). 
 
 [3] Raymond Berg, and consequently the trustee of 
his Code bankruptcy, cannot now assert title to this 
property based on the fact that the property was not 
administered in Raymond Berg's Act bankruptcy: 
“It cannot be that a bankrupt, by omitting to schedule 
and withholding from his trustee all knowledge of 
certain property, can, after his estate in bankruptcy 
has been finally closed up, immediately thereafter 
assert title to the property on the ground that the 
trustee had never taken any action in respect to it.” 
 
First National Bank v. Lasater, 196 U.S. 115, 119, 25 
S.Ct. 206, 208, 49 L.Ed. 408 (1905). 
 
Raymond Berg's interest in this property remained 
with the trustee of his Act bankruptcy case even 
though the trustee was unaware of its existence: 
“By operation of law, the trustee is vested with title 
to all of the bankrupt's property at the time the 
bankruptcy petition is filed....  Unless property is 
abandoned or intentionally revested, title generally 
remains in the trustee.   Abandonment requires 
affirmative action or some other evidence of intent by 
the trustee....  In cases which concern ownership of 
assets not listed in Chapter X bankruptcies, the courts 
reason that abandonment results only when the 
trustee knows of the existence of the property, so 
that, at the least, an intent to disclaim can be inferred.   
When the bankrupt fails to list an asset, he cannot 
claim abandonment because the trustee has had no 
opportunity to pursue the claim.”  (Citations omitted) 
 
Stein v. United Artists Corp., 691 F.2d 885, 890-891 
(9th Cir.1982). 
 
In June, 1981 Raymond Berg did apply to the 
bankruptcy court to reopen his Act case.   That 
application was granted.   Nonetheless, Raymond 
Berg also initiated a Code case by filing a petition in 
August, 1981.   Both of these bankruptcy cases were 


consolidated by the trial court for administration 
“only in as much as the assets in the [Code] 
proceeding are the same as the assets in the [Act] 
proceeding.”   It appears that the appellee is the duly 
appointed trustee of both Raymond Berg's Act case 
and his Code case.   The trial court allowed the 
trustee to exercise the avoidance powers granted to 
him under the Code with respect to this property, 
which we have already concluded is an asset of the 
Act bankruptcy estate.   This was error by the trial 
court.   The Act and Code estates are two separate 
and distinct entities which are exclusive of one 
another.   This property cannot be an asset of both 
estates simultaneously.   We conclude that this 
property is an asset of the Act estate and find that the 
trial court erred in allowing the trustee to administer 
this property by exercising powers granted to him 
under the Code.   This result is not changed by the 
fact that the trustee in the Act case and the trustee in 
the Code case are the same person.   The trustee has 
different powers and duties with respect to each 
estate.   Most notably, the trustee would not be vested 
with the avoidance power of a hypothetical bona fide 
purchaser under the Bankruptcy Act. 
 
 


3. California state law 
 
The trustee argues that the bankruptcy court must 
give full faith and credit to the judgment of the 
California court which essentially put title to the 
property in the debtor.   At the time this state court 
action was filed, a lis pendens was recorded as to the 
property in question.   The trustee then goes on to 
argue that California Civil Code §  1214 voids 
appellant's title since it was recorded after the lis 
pendens. 
 
The trustee cites Evarts v. Jones, 127 Cal.App.2d 
623, 274 P.2d 185 (1954) for the proposition that title 
acquired prior to the recordation of a lis pendens is 
voided if not perfected prior to the recordation of the 
lis pendens.   Bateman argues that the trustee does 
not qualify as a subsequent bona fide *904 purchaser 
under the statute (CC §  1214) because the trustee 
was put on notice of Bateman's interest by the 
recorded Notice of Default. 
 
This argument was presented to the trial court, but 
the trial court never reached it because it agreed with 
the trustee on the applicability of §  544(a)(3).   We, 
therefore, decline to decide this issue and remand to 
the trial court for a proper determination. 
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CONCLUSION 
 
The trial court erred in allowing the trustee to 
exercise avoidance powers granted to him under the 
Bankruptcy Code with respect to a piece of property 
which should be administered under the Bankruptcy 


Act. 
 
The order and judgment of the trial court is vacated 
and this case remanded for proceedings consistent 
with this opinion. 


 
 


CHRONOLOGY   
(AtER = Appellant's Excerpts 


Record 
  


AeER = Appellee's Excerpts 
Record) 


  


DATE EVENT SOURCE OF 
  INFORMATION 


08/12/69 Gordon T. Chestnut obtains complaint allegation 
 judgment against Raymond H. 


Berg in 
-AtER 11 


 state court for $325,000.00  
10/27/69 Gordon T. Chestnut records complaint allegation 


 abstract of judgment in Sacramento -AtER 11 
 County.  


11/01/73 Daryl R. Berg & Natalie J. Berg title report- 
 record their deed to the property AtER 130 
 which is subject to this action.  
 Property was conveyed to them by  
 Wilbert & Gladys Smith  


01/01/75 Daryl R. Berg & Natalie J. Berg deed of trust- 
 execute a deed of trust in favor of AtER 109 
 T.D. Arnold secured by the 


property 
prom. note- 


  AtER 108 
02/28/75 T.D. Arnold records the deed of title report- 


 trust AtER 131 
06/11/75 Raymond H. Berg files bankruptcy petition-AeER 


 in Northern District 29 
02/17/76 Gordon T. Chestnut's judgment complaint allegation 


 against Raymond H. Berg is -AtER 11 
 determined to be non-dischargeable 


07/31/77 Raymond H. Berg's bankruptcy complaint allegation 
 case is closed -AeER 26 


02/22/78 T.D. Arnold records a notice of title report- 
 Default under the deed of trust AtER 131 
  Notice-AtER 
  121-122 


04/25/78 Gordon T. Chestnut & Nellie O. complaint allegation 
 Bell obtain judgment against -AtER 11 
 Raymond H. Berg for $545,000.00- 
 renewal of prior judgment  


05/01/79 T.D. Arnold posts Notice of affidavit-AtER 
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 Trustee's Sale on property and on 128 
 courthouse bulletin board  


05/08/79 T.D. Arnold records Substitution Sub. of Trustee 
 of Trustee under deed of trust- -AtER 120 
 M.W. Burton substituted in title report- 
  AtER 131 


05/09/79 M.W. Burton mails Notice of Notice & mail 
 Trustee's Sale to Daryl R. and 


Natalie 
receipts-AtER 


 J. Berg 123, 124 & 127 
05/10/79 M.W. Burton publishes Notice of Decl. re newspaper 
05/17/79 Trustee's Sale in “Sacramento -AtER 125, 
05/24/79 Union” for 3 consecutive weeks- 126 


 sale scheduled for 5/31/79  
05/31/79 James Bateman purchases property purchase receipt 


 from M.W. Burton at Trustee's -AtER 110 
 sale  


06/08/79 M.W. Burton conveys property to trustee's deed- 
 James Bateman AtER 111 


07/14/80 Gordon T. Chestnut & Nellie O. title report- 
 Bell record abstract of judgment AtER 116 


09/18/80 Title report reflects title to property title report- 
 in Daryl R. & Natalie J. Berg AtER 99 
  AtER 103 


10/20/80 Gordon T. Chestnut & Nellie O. summons & complaint 
 Bell file complaint in Superior -AtER 8- 
 Court based on fraudulent 


conveyance 
17 


 of the property  
10/20/80 Gordon T. Chestnut & Nellie O. notice AtER 98 


 Bell record Notice of Pendency of  
 Action  


03/26/81 Gordon T. Chestnut & Nellie O. judgment- 
 Bell obtain judgment-court holds AtER 18 
 that fee interest in the property is  
 really in Raymond H. Berg;  also,  
 beneficial interest under deed of  
 trust is really  Raymond H. Berg's  


06/04/81 Raymond H. Berg files application application- 
 to reopen bankruptcy estate AeER 26-27 


06/04/81 Judge Brown issues order 
reopening 


order-AeER 28 


 Raymond H. Berg's estate  
08/21/81 Raymond H. Berg files voluntary petition-AeER 


 petition in Eastern District 30 
09/03/81 Judge Dahl tranfers case back to order-AeER 


 Northern District where first case 31-32 
 was reopened  


11/20/81 James Bateman records his trustee'sdeed-AtER 111 
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 deed title report- 
  AtER 116 


12/04/81 Judge Brown signs order 
consolidating 


order-AeER 35 


 both of Raymond H. Berg's  
 bankruptcy cases  


12/23/81 Title report reflects title to property title report- 
 held by Trustee in bankruptcy AtER 113 


02/16/82 James Bateman telegrams Judge telegram-AtER 
 Brown to notify him of his interest 23 
 in the property  


02/24/82 James Bateman writes letter to letter-AtER 24- 
 Judge Brown again notifying him 25 
 of his interest in the property  


03/02/82 Title report reflects title to property title report- 
 in bankruptcy estate of AtER 38 
 Raymond H. Berg  


04/26/82 Trustee of Raymond H. Berg's summons & 
 bankruptcy estate brings suit to complaint 
 quiet title to the property AtER-26-32 


05/21/82 James Bateman answers trustee's answer-AtER 
 complaint 33-37 


05/24/82 Daryl R. Berg & Natalie J. Berg answer-AtER 
 answer to the trustee's complaint 57-59 


06/21/82 Trustee files motion for summary motion-AtER 
 judgment 60-74 


07/05/82 James Bateman responds to 
trustee's 


cross-motion- 


 motion and files cross-motion AtER 75-97 
 for summary judgment  


07/23/82 Judge Brown issues order granting order, judgment 
 trustee's motion and denying findings-AtER 
 Bateman's motion.  Also issues 2-7, AeER 1 
 judgment and findings  


08/19/82 James Bateman files notice of notice-AtER 
 appeal 161-162 


06/16/83 Judge Brown issues order 
confirming 


order-AeER 


 sale of the property 36-37 
06/27/83 Trustee sells property pursuant to trustee's brief- 


 order-uses proceeds to pay pg. 5 
 administrative expenses  
 
9th Cir.BAP (Cal.), 1984. 
In re Berg 
45 B.R. 899, 12 Bankr.Ct.Dec. 698 
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United States District Court, N.D. Illinois, Western 
Division. 


In re Arnold Wayne BESWICK and Evelyn Mae 
Beswick, Debtors. 
No. 89 B 30265. 


 
April 13, 1989. 


 
Creditors filed motion to dismiss Chapter 12 case.   
The Bankruptcy Court, Richard N. DeGunther, J.,  98 
B.R. 900, granted motion, and debtors moved for stay 
pending appeal.   The District Court, Roszkowski, J., 
held that assertion that number of alternatives might 
have been explored or implemented which would 
arguably have resulted in confirmed plan of 
reorganization was insufficient to sustain burden of 
showing likelihood of success on merits of appeal, 
and thus, was insufficient to justify granting 
emergency stay pending appeal. 
 
Motion denied. 
 


West Headnotes 
 
[1] Bankruptcy 51 3776.5(4) 
 
51 Bankruptcy 
     51XIX Review 
          51XIX(B) Review of Bankruptcy Court 
               51k3776 Effect of Transfer 
                    51k3776.5 Supersedeas or Stay 
                         51k3776.5(4) k. Proceedings;  Which 
Court. Most Cited Cases
District court has express authority to grant stay of 
dismissal of Chapter 12 case by bankruptcy court 
while appeal of that order is pending before district 
court.  Rules Bankr.Proc.Rule 8005, 11 U.S.C.A.;  
Fed.Rules Civ.Proc.Rule 62(c), 28 U.S.C.A.;  
Bankr.Code, 11 U.S.C.A. §  1201 et seq. 
 
[2] Bankruptcy 51 3776.5(2) 
 
51 Bankruptcy 
     51XIX Review 
          51XIX(B) Review of Bankruptcy Court 
               51k3776 Effect of Transfer 
                    51k3776.5 Supersedeas or Stay 
                         51k3776.5(2) k. Right;  Grant or 
Denial;  Discretion. Most Cited Cases


Factors which are to be considered by district court in 
making determination whether to grant stay pending 
appeal of bankruptcy court order are movant's 
likelihood of success on merits of appeal, whether 
movant will suffer irreparable injury if stay pending 
appeal is not granted, whether other parties will 
suffer substantial harm if stay is issued, and whether 
there will be harm to public interest if stay is issued. 
 
[3] Bankruptcy 51 3776.5(4) 
 
51 Bankruptcy 
     51XIX Review 
          51XIX(B) Review of Bankruptcy Court 
               51k3776 Effect of Transfer 
                    51k3776.5 Supersedeas or Stay 
                         51k3776.5(4) k. Proceedings;  Which 
Court. Most Cited Cases
Assertion that number of alternatives might have 
been explored or implemented by other counsel 
which would arguably have resulted in confirmed 
plan of reorganization was insufficient to sustain 
burden of showing likelihood of success on merits of 
appeal of bankruptcy court order dismissing Chapter 
12 case for cause on grounds of unreasonable delay, 
or gross mismanagement, and continuing loss to or 
diminution of estate, and thus, was insufficient to 
justify granting emergency stay pending appeal.  
Bankr.Code, 11 U.S.C.A. §  1201 et seq. 
 
 
*905 Benjamin P. Hyink, Chicago, Ill., for debtor. 
 


ORDER  
ROSZKOWSKI, District Judge. 
This actions comes before the Court on Debtor 
Arnold Wayne Beswick and Evelyn Mae Beswick's 
emergency motion for stay pending appeal pursuant 
to Rule 8005.   For the reasons set forth in the 
opinion below, this Court denies debtors' motion for 
emergency stay pending appeal to this Court. 
 
 


DISCUSSION  
 
 [1] Pursuant to Bankruptcy Rule 8005 and Rule 
62(c) of the Federal Rules of Civil Procedure, this 
Court has been granted the express authority to grant 
a stay of the dismissal of the Chapter 12 proceedings 
by the bankruptcy court while an appeal of that order 
is pending before the district court.   See Sandra 
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Cotton, Inc. v. Bank of New York, 64 B.R. 262 
(W.D.N.Y.1986) (applying Bankruptcy Rule 8005);  
In re X-Cel Constructors of Delaware, Inc., 76 B.R. 
969 (D.N.J.1987) (applying both Fed.R.Civ.P. 62(c) 
and Bankruptcy Rule 8005). 
 
 [2] The factors which are to be considered by the 
district court in making the determination whether or 
not to grant the stay are as follows:  (1) the movant's 
likelihood of success on the merits of the appeal;  (2) 
whether the movant will suffer irreparable injury if a 
stay pending the appeal is not granted;  (3) whether 
other parties will suffer substantial harm if the stay is 
issued;  and (4) whether there will be harm to the 
public interest if the stay is issued.  In re Arthur & 
Janet Hamilton, 95 B.R. 564 (N.D.Ill.1989);  X-Cel 
Constructors, supra;  Sandra Cotton, supra.   Courts 
applying this four-part test impose upon the movant 
the burden of showing that these enumerated factors 
balance in the favor of the movant and warrant the 
issuance of the stay while appeal of the order of the 
bankruptcy court is pending.   X-Cel Constructors, 76 
B.R. at 970;  Sandra Cotton, 64 B.R. at 263;  In re 
Cretella, 47 B.R. 382 (E.D.N.Y.1984). 
 
*906 In the instant motion to grant the stay pending 
appeal, the movants have not adequately shown that 
the factors balance in their favor.   First, and most 
importantly, debtors have not made an adequate 
showing of likelihood of success on the merits. 
 
On review of a determination of the bankruptcy 
court, the district court cannot disturb or set aside 
findings of fact unless they are clearly erroneous.  In 
re Albert-Harris, Inc., 313 F.2d 447 (6th Cir.1963);  
In re Johnson, 10 B.R. 322 (W.D.Mich.1981).   
However, the district court is free to make an 
independent examination of any questions of law or 
mixed questions of law and fact.  In re Morweld, No. 
G82-324 (W.D.Mich. Feb. 1, 1984);  Matter of Lake 
in the Woods, 10 B.R. 338 (E.D.Mich.1981).   The 
party seeking the review of the bankruptcy court's 
determination bears the burden of proof.  In re 
Morweld, Id. 
 
Assuming, arguendo, that this Court would be 
presented with an appeal that necessitates a decision 
on some question(s) of law or mixed question(s) of 
law and fact thereby necessitating a de novo review 
of the findings of the bankruptcy court, there is 
absolutely nothing that debtors have presented to this 
Court which indicate any likelihood of success on the 
merits of that appeal.   The question on appeal, as far 
as this Court can discern at this time, is whether there 
was “cause” within the meaning of Bankruptcy Code 


§  1208(c) which would allow the bankruptcy court, 
on motion of any party in interest, to dismiss the 
Chapter 12 case. 
 
The two relevant provisions relied on by Judge 
DeGunther are as follows: 
(1) unreasonable delay, or gross mismanagement, by 
the debtor that is prejudicial to creditors; 
 
 
  
(9) continuing loss to or diminution of the estate and 
absence of a reasonable liklihood of rehabilitation. 
Judge DeGunther's opinion continues as follows: 
Several courts have interpreted these provisions to 
include, as cause, the lack of good faith in filing a 
Chapter 12 petition.   See In re Galloway Farms, Inc., 
82 B.R. 486 (Bankr.S.D.Ia.1987).   See In re Turner, 
71 B.R. 120 (Bankr.D.Mont.1987), and In re Hyman, 
82 B.R. 23 (Bankr.D.S.C.1987).   Thus, good faith in 
filing the Chapter 12 petition is a prerequisite to the 
Debtors maintaining this case. 
 
98 B.R. 900, 902.
 
 [3] Judge DeGunther then sets out, in a thorough and 
well-documented opinion, the history of the case and 
the reasons for the court's finding that the second 
Chapter 12 petition was not a good faith filing, and 
consequently why dismissal of the case “for cause” 
pursuant to Bankruptcy Code §  1208(c) is warranted.   
The district court can find no reason, nor was any 
reason advanced by the debtors save the 
incompetence of debtors' former counsel, for 
reversing the decision of the bankruptcy court.   
Essentially, debtors argue that a number of well-
recognized alternatives might have been explored or 
implemented which arguably would have resulted in 
a confirmed plan of reorganization.   It is clear that 
this is insufficient to sustain the burden of showing 
likelihood of success on the merits of an appeal of the 
ruling of the bankruptcy court and thereby justify 
granting this emergency stay. 
 
The second factor looks at whether the movant will 
suffer irreparable injury if a stay pending the appeal 
is not granted.   The Court grants that a showing of 
irreparable injury has been made at least to the extent 
that debtors' farmland and much, if not all, of debtors' 
machinery may be lost to creditors at the pending 
state court foreclosure and replevin actions.   Even in 
this respect, however, the Court is not fully 
convinced that money damages would not be 
available for wrongful foreclosure.   See, e.g., Sandra 
Cotton at 263.
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The third factor to be considered by the Court is 
whether other parties will suffer substantial harm if 
the stay is issued.   The Court notes that while 
irreparable harm must be shown by the debtor, only 
substantial harm need be shown by other parties.   
The Court is convinced that the creditors, especially 
Clinton National Bank and John *907 Deere 
Company, will likely suffer substantial harm if the 
stay is granted.   In the hearing on debtors' motion for 
emergency stay, creditor Clinton National Bank 
stated that no agreement had been entered into 
securing any of the creditors' interest from further 
depreciation, no monies had been paid to Clinton 
National Bank by debtors for rent or otherwise, and 
no arrangements had been made securing any 
creditors' position with respect to the 1989 crop.   The 
Court notes, parenthetically, that between the March, 
1989, hearing before Judge DeGunther and the April 
12, 1989, hearing before this Court, debtors had more 
than adequate time to contact creditors and make 
whatever arrangements were necessary to secure their 
respective positions and overcome the creditors' and 
trustee's strong opposition to the instant motion for 
emergency stay.   This militates for a finding that 
other parties will suffer substantial harm should the 
stay be granted. 
 
The final factor to be considered is whether there will 
be harm to the public interest if the stay is issued.   
This Court believes that whatever public interests 
may be involved in the present action, they will be 
best served by a denial of the stay.   If this stay is 
issued, debtors argue that the land will remain in use 
and be actively farmed.   However, Clinton National 
Bank argues that denial of the stay will have the same 
practical effect, as the farm can still likely be leased 
for the 1989 crop.   There appears to be no harm to 
any recognized public interest if the stay is not 
issued.   Clearly, debtors have not made any showing 
to that effect before this Court. 
 
In weighing the four factors, this Court finds the 
balance to be clearly tipped in favor of denial of the 
instant emergency motion to stay the dismissal 
pending appeal to the district court.   The only factor 
weighing in favor of granting the stay is the 
possibility of irreparable injury to the debtors.   Even 
this factor, however, is not clearly tipped in debtors' 
favor as this Court has pointed out the potential for 
monetary recovery for wrongful foreclosure. 
 
Additionally, this Court points out that the four 
enumerated factors to be considered are very much 
like the factors to be considered in a temporary 


injunction.   Like the temporary injunction, this 
motion for an emergency stay is considered 
extraordinary relief necessitating a substantial 
showing on the part of the debtors.   In the instant 
case, the debtors have not come close to having the 
weight of the factors and equities balance in their 
favor. 
 
 


CONCLUSION  
 
For the reasons set forth in the opinion above, this 
Court denies debtors' emergency motion for stay 
pending appeal pursuant to Bankruptcy Rule 8005. 
 
N.D.Ill.,1989. 
In re Beswick 
98 B.R. 904 
 
END OF DOCUMENT 
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United States Bankruptcy Court,D. Connecticut. 
In re CITY OF BRIDGEPORT, Debtor. 


Bankruptcy No. 91-51519. 
 


Sept. 16, 1991. 
 
City filed petition under Chapter 9 of Bankruptcy 
Code.   After petition was dismissed on ground that 
city was not insolvent, city sought stay pending 
appeal.   The Bankruptcy Court, Alan H.W. Shiff, J., 
held that city failed to prove that it would be 
irreparably harmed so as to be entitled to stay 
pending appeal. 
 
Motion denied. 
 


West Headnotes 
 
[1] Bankruptcy 51 3776.5(2) 
 
51 Bankruptcy 
     51XIX Review 
          51XIX(B) Review of Bankruptcy Court 
               51k3776 Effect of Transfer 
                    51k3776.5 Supersedeas or Stay 
                         51k3776.5(2) k. Right;  Grant or 
Denial;  Discretion. Most Cited Cases
Four factors are considered in determining whether 
stay pending appeal is warranted in bankruptcy case:  
whether stay applicant has shown substantial 
possibility of success on merits;  whether applicant 
will be irreparably injured absent stay;  whether 
issuance of stay will substantially injure other parties 
interested in proceeding;  and whether granting stay 
would serve public interest;  each factor need not be 
given equal weight but rather should be used as 
guide.  Fed.Rules Bankr.Proc.Rule 8005, 11 U.S.C.A. 
 
[2] Bankruptcy 51 3776.5(2) 
 
51 Bankruptcy 
     51XIX Review 
          51XIX(B) Review of Bankruptcy Court 
               51k3776 Effect of Transfer 
                    51k3776.5 Supersedeas or Stay 
                         51k3776.5(2) k. Right;  Grant or 
Denial;  Discretion. Most Cited Cases
Showing of probable irreparable harm is principal 
prerequisite for issuance of stay in bankruptcy case 


pending appeal;  under that test, moving party must 
demonstrate that such injury is likely before other 
requirements will be considered, and that injury is 
imminent, not remote or speculative.  Fed.Rules 
Bankr.Proc.Rule 8005, 11 U.S.C.A. 
 
[3] Bankruptcy 51 3776.5(4) 
 
51 Bankruptcy 
     51XIX Review 
          51XIX(B) Review of Bankruptcy Court 
               51k3776 Effect of Transfer 
                    51k3776.5 Supersedeas or Stay 
                         51k3776.5(4) k. Proceedings;  Which 
Court. Most Cited Cases
City failed to prove that it would be prohibited from 
using bond fund to pay debts arising out of its fiscal 
year budget as they became due or required to 
balance its fiscal year budget so as to be irreparably 
harmed and entitled to stay proceedings pending 
appeal of dismissal of its bankruptcy petition.  
Fed.Rules Bankr.Proc.Rule 8005, 11 U.S.C.A. 
 
[4] Bankruptcy 51 3776.5(4) 
 
51 Bankruptcy 
     51XIX Review 
          51XIX(B) Review of Bankruptcy Court 
               51k3776 Effect of Transfer 
                    51k3776.5 Supersedeas or Stay 
                         51k3776.5(4) k. Proceedings;  Which 
Court. Most Cited Cases
City failed to prove that unfavorable municipal 
employee contracts would be imposed by binding 
arbitration so as to cause irreparable harm and entitle 
city to stay of proceedings pending appeal of 
dismissal of city's bankruptcy petition.  Fed.Rules 
Bankr.Proc.Rule 8005, 11 U.S.C.A. 
 
 
*81 Barbara Brazzel-Massaro, City Atty., Robert G. 
Zanesky, Associate City Atty., Office of the City 
Atty. and Richard D. Zeisler, Zeisler & Zeisler, P.C., 
Bridgeport, Conn., for City of Bridgeport. 
Richard Blumenthal, Atty. Gen., Joan E. Pilver, Asst. 
Atty. Gen., and David G. Hetzel, Hebb & Gitlin, 
Hartford, Conn., for State of Conn. and the 
Bridgeport Financial Review Bd. 
 


MEMORANDUM AND ORDER ON MOTION 
FOR STAY PENDING APPEAL UNDER 
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BANKRUPTCY RULE 8005  
 
ALAN H.W. SHIFF, Bankruptcy Judge. 
 


I.  
 
On June 6, 1991, the City of Bridgeport, Connecticut 
filed a petition under chapter 9 of the Bankruptcy 
Code.   On June 7, the Bridgeport Financial Review 
Board (“the FRB”)  FN1 passed a resolution adopting 
an *82 interim budget for Bridgeport. FN2  That 
resolution specified that a mill rate of 71.2 was 
required to balance the interim budget.  Bridgeport 
Ex. 1.   On June 10, the Bridgeport Common Council 
adopted a mill rate of 63.3, which would yield a 
budget deficit of approximately $16,000,000.00 in 
fiscal year 1991-1992. 
 
 


FN1. The Bridgeport Financial Review 
Board was established by the state in June, 
1988, pursuant to Special Act No. 88-80, “to 
review the financial affairs of the town and 
city of Bridgeport ... in order to maintain 
access to the public credit markets, to fund 
the city's accumulated deficits and to restore 
financial stability to the town and city of 
Bridgeport.”   Special Act No. 88-80, §  1, 
as amended by Special Act No. 89-23 (May 
24, 1989);  Special Act No. 89-47 (June 27, 
1989);  Special Act No. 90-31 (June 6, 
1990).   Special Act No. 88-80 and its 
amendments are hereafter referred to as “the 
Special Act”.   See In re City of Bridgeport, 
128 B.R. 688 (Bankr.D.Conn.1991), for a 
more detailed discussion of the powers and 
duties of the FRB. 


 
FN2. Section 12(a) of the Special Act 
mandates that Bridgeport have a balanced 
budget.   The budget adopted by the 
Bridgeport Common Council in May, 1991 
for the 1991-1992 fiscal year had a projected 
deficit of $16,000,000.00.   Section 11(b)(6) 
of the Special Act provides in part: 
In the event that the city shall, for any 
reason, fail to submit ... [an] annual budget 
as required by this section ... the board, after 
enactment of a resolution so finding, shall 
formulate and adopt ... [an] annual budget ... 
to be effective until the board approves ... 
[an] annual budget ... submitted by the city. 


 
On June 12, the State of Connecticut and the FRB 
(together “the State”) filed an objection to the 


petition, see 11 U.S.C. §  921(c), asserting that 
Bridgeport was not generally authorized to be a 
debtor under chapter 9 by state law, that Bridgeport 
was not insolvent when it filed its petition, and that 
the petition was filed in bad faith. FN3  On June 13, 
the FRB passed a resolution ordering the Common 
Council to adopt a tax rate of 71.2 mills.   On June 
21, the State filed an amended objection, asserting 
that the mayor of Bridgeport was not properly 
authorized by the Common Council to file the 
petition.   On July 11, the FRB passed a resolution 
ordering Bridgeport 
 
 


FN3. Bankruptcy Code §  921(c) provides: 
After any objection to the petition, the court, 
after notice and a hearing, may dismiss the 
petition if the debtor did not file the petition 
in good faith or if the petition does not meet 
the requirements of this title. 
Code §  109(c) provides: 
An entity may be a debtor under chapter 9 of 
this title if and only if such entity- 
.... 
(2) is generally authorized to be a debtor 
under such chapter by State law, or by a 
governmental officer or organization 
empowered by State law to authorize such 
entity to be a debtor under such chapter; 
(3) is insolvent;  [and] 
(4) desires to effect a plan to adjust such 
debts.... 


 
to comply with the Board's June 13, 1991 order or to 
take actions necessary to increase revenues and/or 
reduce expenditures for FY 1991-92 ...;  ... [and] to 
submit to the Board by July 29, 1991 a modified 
budget for the City General Fund, Capital Fund and 
Special Revenue Funds, for FY 1991-92 to supersede 
the Board adopted interim budget, such modified 
budget to be in conformance with the Act.... 
Bridgeport Ex. 4, at A-12.   That resolution also 
provided that the Chairman of the FRB “is hereby 
authorized to take such other and further action on 
behalf of this Board, within his discretion, as may be 
appropriate in the circumstances....”  Id. 
 
On July 22, an order entered holding that “Bridgeport 
was generally authorized by state law to be a debtor 
prior to the passage of the Special Act;  the Special 
Act did not eliminate that authority;  and the Special 
Act did not empower the FRB to prohibit Bridgeport 
from filing a petition.”  In re City of Bridgeport, 128 
B.R. 688, 703 (Bankr.D.Conn.1991).   Accordingly, I 
overruled the State's objection under Code §  
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109(c)(2).   See supra note 3.   Familiarity with that 
order is assumed. 
 
On August 1, an order entered (“the August 1 
Order”) holding that to be found insolvent under §  
101(32)(C), a municipality must prove that it will be 
unable to pay its debts as they become due in its 
current fiscal year or, “based on an adopted budget, 
in its next fiscal year.”  In re City of Bridgeport, 129 
B.R. 332, 21 BCD 1546, 1549 (Bankr.D.Conn.1991).   
The emphasized quoted language was added to the 
definition to limit the time frame of the analysis, so 
that a determination of insolvency is not based upon a 
projection of what revenue and expenses might be 
included in unadopted budgets.   If a budget has not 
been adopted, the cash flow analysis of insolvency 
would be left to gross speculation.   Based on that 
standard, I found that Bridgeport was not insolvent 
because although it had a projected fiscal year 1991-
1992 budget deficit of $16,000,000.00, it started the 
fiscal year with $27,908,513.00*83  (the “Bond 
Fund”), FN4 and it intended to and would be able to 
use that cash to fund its fiscal year 1991-1992 deficit.   
See id. BCD at 1548-49.   Accordingly, I sustained 
the State's objection and dismissed Bridgeport's 
petition. 
 
 


FN4. The Bond Fund was raised as part of a 
$58,315,000.00 bond sale in January, 1989. 


 
On August 7, Bridgeport was granted an extension of 
time to file an appeal of the August 1 order until 
September 3, 1991.   By a letter dated August 19, 
Bridgeport informed the State that it intended to use 
the Bond Fund to balance its fiscal year 1991-1992 
budget.  Bridgeport Ex. 3.   On August 23, 
Bridgeport filed the instant Motion for Continuation 
of Stay of Enforcement of Claims Without 
Supersedeas Bond.   By a letter dated August 29 to 
Bridgeport Mayor Mary Moran, William Cibes, the 
FRB chairman, stated that Bridgeport could not use 
the Bond Fund to balance its budget.  Bridgeport Ex. 
2.   On August 30, the State filed an objection to the 
instant motion.   On September 3, Bridgeport filed a 
notice of appeal. 
 
In support of its motion, Bridgeport argues it will be 
irreparably harmed because, if a stay is not granted, 
the State will attempt to compel the City to balance 
its fiscal year 1991-1992 budget and prohibit its use 
of the Bond Fund to pay operating expenses as they 
become due.   Bridgeport also argues that if a stay is 
not granted, onerous municipal employee contracts 
may be awarded by binding arbitration. 


 
 


II.  
 
Bankruptcy Rule 8005 provides in part: 
A motion for a stay of the judgment, order, or decree 
of a bankruptcy judge, for approval of a supersedeas 
bond, or for other relief pending appeal must 
ordinarily be presented to the bankruptcy judge in the 
first instance.   Notwithstanding Rule 7062 but 
subject to the power of the district court ... reserved 
herein, the bankruptcy judge may suspend or order 
the continuation of other proceedings in the case 
under the Code or make any other appropriate order 
during the pendency of an appeal on such terms as 
will protect the rights of all parties in interest. 
 
 
 [1] Four factors are considered in determining 
whether a stay pending appeal is warranted:  (1) 
whether the stay applicant has shown a substantial 
possibility of success on the merits;  (2) whether the 
applicant will be irreparably injured absent a stay;  
(3) whether issuance of a stay will substantially 
injure the other parties interested in the proceeding;  
and (4) whether the granting of a stay would serve 
the public interest.  Hilton v. Braunskill, 481 U.S. 
770, 776, 107 S.Ct. 2113, 2119, 95 L.Ed.2d 724 
(1987);  Dubose v. Pierce, 761 F.2d 913, 920 (2d 
Cir.1985);  Metro North State Bank v. The Barrick 
Group, Inc. (In re The Barrick Group, Inc.), 99 B.R. 
513, 515 (Bankr.D.Conn.1989).   Each factor need 
not be given equal weight but rather should be used 
as guides.  Hilton, supra, 481 U.S. at 777, 107 S.Ct. 
at 2119 (“[T]he stay factors contemplate 
individualized judgments in each case, the formula 
cannot be reduced to a set of rigid rules.”);  Standard 
Havens Products, Inc. v. Gencor Indus., Inc., 897 
F.2d 511, 512 (Fed.Cir.1990);  In re The Barrick 
Group, Inc., supra, 99 B.R. at 515. 
 
 


Irreparable Harm  
 
 [2] A showing of probable irreparable harm is the 
principal prerequisite for the issuance of a stay.   
Under that test, the moving party must demonstrate 
that such injury is likely before the other 
requirements will be considered.   See Reuters 
Limited v. United Press Int'l, Inc., 903 F.2d 904, 907 
(2d Cir.1990);  Bell & Howell:  Mamiya Co. v. Masel 
Supply Co., 719 F.2d 42, 45 (2d Cir.1983).   The 
moving party is required to show that injury is 
imminent, not remote or speculative.  Reuters 
Limited, supra, 903 F.2d at 907;  Tucker Anthony 
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Realty Corp. v. Schlesinger, 888 F.2d 969, 975 (2d 
Cir.1989). FN5


 
 


FN5. I note that an irreparable harm 
standard is also included in the criteria for a 
preliminary injunction, and that courts 
considering whether to grant a stay pending 
appeal commonly rely on preliminary 
injunction decisions.   See Wisconsin Gas 
Co. v. F.E.R.C., 758 F.2d 669, 674 
(D.C.Cir.1985) (quoting Ashland Oil, Inc. v. 
FTC, 409 F.Supp. 297, 307 (D.D.C.1976)). 


 
*84 The issue here turns on whether Bridgeport has 
proven that it will be irreparably harmed by (1) the 
entry of a state court order prohibiting it from using 
the Bond Fund to pay debts arising out of its fiscal 
year 1991-1992 budget as they become due or 
requiring it to balance its fiscal year 1991-1992 
budget, FN6 or (2) the imposition of municipal 
employee contracts by binding arbitration. FN7


 
 


FN6. Section 21(a) of the Special Act 
provides in part: 
The board ... may apply for a writ of 
mandamus authorizing any official, 
employee or agent of the city to carry out or 
give effect to any order or request of the 
board authorized by this act. 


 
FN7. See Conn.Gen.Stat. §  7-473c. 


 
(1) State Court Order 


 
 [3] Bridgeport has not sustained the burden of 
proving that in the absence of a stay it is likely that a 
state court order will enter prohibiting it from using 
the Bond Fund or requiring it to balance its budget.   
The undisputed testimony of David Carson, a 
member of the FRB, was that in his opinion the FRB 
can not, will not, and does not want to prevent 
Bridgeport from using the Bond Fund to pay debts 
arising out of its fiscal year 1991-1992 budget as they 
become due, and that, to the contrary, the FRB has 
always encouraged Bridgeport to pay such debts out 
of that fund if necessary.   Carson's testimony is 
consistent with §  3 of the Special Act which 
specifically provides that, in addition to certain other 
purposes, the Bond Fund “shall be applied ... to fund 
general fund deficits.”   Thus, there is no evidence 
and no reason to believe that the State will at any 
time in the future seek or be entitled to an order 
prohibiting Bridgeport from using the Bond Fund to 


pay debts as they become due or that the state court 
would enter such an order. 
 
As noted, the July 11 FRB resolution, which ordered 
Bridgeport to balance its budget, authorized William 
Cibes, FRB chairman, “to take such other and further 
action on behalf of this Board, within his discretion, 
as may be appropriate in the circumstances.”   See 
supra at 82.   Cibes testified that he has not decided 
whether the FRB will seek a state court order 
requiring Bridgeport to balance its budget.   
Bridgeport offered no evidence which undermines 
that testimony.   Moreover, evidence has been 
presented during Bridgeport's bankruptcy 
proceedings that Bridgeport can neither raise taxes 
nor reduce services in an amount sufficient to 
eliminate the $16,000,000.00 deficit projected in its 
fiscal year 1991-1992 budget.   If a state court were 
to make such a finding, it might not order Bridgeport 
to balance its budget on the ground that the Special 
Act must be read to only require the city to balance 
its budget if it reasonably can do so. FN8  Thus, it 
cannot be concluded with the requisite degree of 
certainty that a state court will enter an order 
requiring Bridgeport to balance its budget. FN9


 
 


FN8. There are circumstances in which it 
may not be reasonably possible for a 
municipality to balance its budget.   See 
United States v. Bekins, 304 U.S. 27, 53-54, 
58 S.Ct. 811, 816, 82 L.Ed. 1137 (1938) ( 
“Improvement districts, such as the 
petitioner, were in distress.   Economic 
disaster had made it impossible for them to 
meet their obligations.   As the owners of 
property within the boundaries of the district 
could not pay adequate assessments, the 
power of taxation was useless.”). 


 
FN9. This conclusion is reached without 
prejudice to Bridgeport's filing another 
motion for a stay pending appeal if the State 
attempts to obtain any such state court order. 


 
(2) Binding Arbitration Awards 


 
 [4] Herbert Grant, Bridgeport Director of Labor 
Relations, testified that negotiations on new contracts 
with eight of the City's thirteen employee unions are 
at an impasse, that the negotiations will automatically 
go into binding arbitration on October 1, and that 
unfavorable binding arbitration awards could 
negatively impact Bridgeport's reorganization under a 
chapter 9 plan.   However, Patrick Shevlin, the 
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president of one of the unions, testified that binding 
arbitration could be interrupted by an agreement at 
any stage of the process, but that if pursued, 
proceedings typically take one year and sometimes 
up *85 to three years to complete.   That time 
estimate was not challenged by Bridgeport.   Further, 
Bridgeport offered no persuasive evidence that an 
unfavorable arbitration award would enter even if the 
arbitration process was completed.   It may well be 
that Bridgeport has a strong bargaining position and 
will benefit from binding arbitration. 
 
 


III.  
 
Bridgeport has failed to prove that it will be 
irreparably harmed in the absence of a stay pending 
appeal, its motion for a stay pending appeal is 
DENIED, and IT IS SO ORDERED. 
 
Bkrtcy.D.Conn.,1991. 
In re City of Bridgeport 
132 B.R. 81 
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